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CHAPTER  I. 

CIRCUMSTANTIAL  EVIDENCE^  WHAT  —  HOW  DISTIN- 
GUISHED FROM  DIRECT  EVId£nCE. 

This  book  has  for  its  subject,  Circumstantial 
Evidence. 

In  relation  to  this,  as  to  all  other  objects 
the  compass  of  this  work,  its  business 
and  aim  is  to  bring  to  view  the  course  which, 
it  is  supposed,  ought  to  be  taken  by  the  legis- 
lator and  the  judge. 

By  the  legislator,  the  result  will  be,  that, 
under  this  head,  in  the  way  of  regulation,  very 
little  ought  to  be  done :  done,  viz.,  in  such  sort 
as  to  coerce,  in  the  way  of  obligation  (positive  or 
negative),  the  will  and  conduct  of  the  judge. 

What  remains  is,  by  apposite  instructions,  to 
hold  up  to  view  such  considerations  as  promise 
to  be  of  use,  in  the  character  of  lights,  to  the 
understanding  of  the  judge. 

To  the  exercise  of  this  function,  power  (poli- 
tical power)  not  being  necessary ;  it  is  capable, 
indeed,  of  being  exercised  by  the  legislator,  but 
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SO  is  it  of  being  exercised  by  any  body  else. 
Addressed  more  immediately  to  the  legislator, 
as  the  fountaio  of  all  authority;  the  judge  is  the 
person  in  whose  conduct,  if  the  instructions  here 
endeavoured  to  be  given  are  destined  to  have 
any  influence,  their  influence  will  be  more 
directly  discernible.  Instructions  to  the  legis- 
lator, they  are,  at  the  same  time,  instructions  as 
frotn  the  legislator  to  the  judge. 

Under  the  denomination  either  of  circum- 
stantial or  of  direct,  every  thing  to  which  the 
denomination  of  evidence  is  applicable  stands 
included. 

When  all  the  evidence  is  of  that  sort  which  is 
termed  direct,  no  part  of  it  of  the  nature  of  cir- 
cumstantial, the  case  is  such  as  affords  not  room 
for  any  special  inference :  for  any  other  inference 
than  that  general  one,  by  which,  from  the  dis- 
course by  which  the  existence  of  this  or  that 
fact  is  asserted,  the  existence  of  that  fact  is 
inferred,  and  credited. 

When  evidence  of  the  circumstantial  kind 
presents  itself,  and  either  no  evidence  at  all  of 
the  direct  kind,  or  none  that  is  of  itself  sufficient 
without  the  aid  of  the  circumstantial  evidence  ; 
in  every  such  case,  inference — special  infer- 
ence— is  necessary.  Of  some  one  fact  at  least 
(call  it  for  this  purpose  the  principal  fact)  the 
existence,  with  or  without  the  aid  of  direct  evi- 
dence applying  immediately  to  that  same  prin- 
cipal fact,  is  inferred :  viz.  from  the  existence,  aa 
estabUshed  by  direct  evidence,  of  some  other 
fact ;  or  more  commonly  from  some  cluster  of 
other  facts  :  call  them,  for  this  purpose,  evi- 
deiitiary  facts. 

In  every  case,    therefore,  of  circumstantial 
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evidence,  there  are  always  at  least  two  facts 
to  be  considered  :  1.  the  factum  probandum,  or 
fay,  the  principal  fact, — ^the  fact  the  existence  of 
which  is  supposed  or  proposed  to  be  proved,  — 
the  fiict  evidenced  to,  — the  feet  which  is  the 
subject  of  proof:  2.  the  factum  probans,  —  the 
evidentiary  feet,  —  the  fact  from  the  existence 
of  which  that  of  the  factum  probandum  is  in- 
ferred. 

The  principal  feet  is  in  its  nature  susceptible 
of  two  main  aistinctions :  it  may  be  —  it  cannot 
but  be — either  of  a  physical  or  of  a  psychological 
nature.  If  it  be  a  simple  one,  it  cannot  be  of  both 
natures  at  once :  if  it  include  both,  it  must  be 
distinguished  by  the  name  of  a  complex  or  com- 
pound feet ;  for  in  practice,  its  properties  will 
m  this  case  be  found  to  be  different  from  what 
they  are  in  the  other* 

This  same  distinction  is  alike  applicable,  in 
every  instance,  to  the  evidentiary  fact ;  and  the 
occasions  for  applying  it  to  that  latter  object 
will  occur  as  trequently  as  the  occasions  for 
spd[3^g  it  to  the  other. 

The  same  feet  which,  with  relation  to  one 
bet,  bears  the  relation  of  a  principal  fact,  will, 
with  relation  to  another  (or  even  the  same)  bear 
the  relation  of  an  evidentiary  fact. 

In  this  way,  a  chain  of  facts,  of  any  length, 
may  be  easily  conceived,  and  Chains  of  different 
lengths  will  be  frequently  exemplified :  each 
such  link  being,  at  the  same  time,  with  reference 
to  a  preceding  link,  a  principal  fact,  and  with  re- 
ference to  a  succeeding  one,  an  evidentiary  fact.* 

*  Just  80  is  it  in  the  case  of  a  chain  of  causality,  a  chain 
of  cailteii  attd  effects.     Indeed,  every  chain  of  causality  is  a 
^  '    of  ^Videiioe-      Efery  effect  is  eridentiary  of  its  causes : 
cause.  18  evidence— 'is  eyidenttary— of  its  eflfects. 


4  CIRCUMSTANTIAL.  [Book  V. 

In  a  chain  of  this  sort,  it  becomes  necessary 
to  distinguish  the  several  precedential  or  intro- 
ductory facts  (principal  and  evidentiary)  from 
the  ultimate  principal  fact.  The  ultimate  prin- 
cipal fact  occupies  that  station  only :  it  is  the 
very  fact  sought :  it  is  not  viewed  for  the  pur- 
pose of  inducing  a  persuasion  of  the  existence  or 
non-existence  of  any  other  fact. 

In  all  criminal  cases,  this  fact  is  a  complex 
fact ;  and  in  such  case  complex,  as  to  include  in 
its  composition  divers  psychological  facts,  toge- 
ther vtrith  at  least  one  fact  of  the  physical  kind, 
affirmative  or  negative. 

In  the  case  of  direct  evidence,  the  distinction 
between  the  principal  fact  and  the  evidentiary 
fact  is  alike  applicable,  and  the  union  of  the  two 
alike  indispensable,  as  in  the  case  of  eircum-> 
stantial  evidence.  But  in  the  case  of  direct 
evidence,  the  evidentiary  fact  is  throughout  of 
an  uniform  description.  It  consists  in  the  exist- 
ence of  a  person  appearing  in  the  character  of  a 
deposing  witness,  and,  in  the  way  of  discourse^ 
asserting  the  existence  of  the  principal  fact  in 
question,  on  the  ground  of  its  having,  in  some 
way  or  other,  come  within  the  cognizance  of 
his  perceptive  faculties.* 

•  This  is  alike  true  in  the  case  of  hearsay  evidence  (of  which 
hereafter)  as  in  that  of  the  evidence  of  an  immediate  witness; 
only  that,  in  the  case  of  hearsay  evidence,  the  fact,  the  exist- 
ence of  which  is  asserted  by  the  so  deposing  witness,  is  —  not 
the  fact  sought,  not  the  ultimate  principal  fact — but  only  a 
fact  supposed  to  be  connected  with  it ;  the  fact  of  his  having 
heard,  or  otherwise  perceived,  a  fact  evidentiary  with  relation 
to  it;  viz.  a  statement  given  by  some  other  person  in  relation 
to  such  principal  fact.  Here  are  two  or  more  articles  of  evi- 
dence combined  together;  the  one  judicially  exhibited,  the 
other  extrarjudicially :  but  both  of  them  belong  alike  to  the 
head  of  direct  evidence. 
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If,  in  order  to  make  up  a  complete  collection 
of  the  facts  the  proof  of  which  is  necessary  to 
afford  a  gromid  for  the  decision  in  question,  there 
is  no  need  of  forming  any  conclusion,  —  of  draw- 
ing any  inference,  — of  deducing  the  persuasion 
of  the  existence  of  any  one  fact  from  the  exist- 
ence of  any  other  fact — in  a  word,  from  any 
other  source  than  the  direct  assertion  of  a 
deposing  witness,  speaking  in  the  character  of 
a  percipient  witness ;  —  in  that  case,  the  proof 
omsists  wholly  of  direct  evidence ;  and  nothing 
that  comes  under  the  notion  of  circumstantial 
evidence  forms  any  part  of  it. 
•  But  so  long  as  the  body  of  proof,  to  make  it 
complete,  stands  in  need  of  2iny  inference ,  (though 
it  be  but  a  single  inference,  and  that  ever  so  close 
and  necessary  a  one),  in  so  far  an  article  of  circum- 
stantial evidence  forms  a  necessary  part  of  it. 

In  I  a  case  regarded  as  criminal,  the  body  of 
evidence  (unless  it  consist  of  confessorial  evi- 
dence) cannot,  if  complete,  be  composed  solely 
of  direct  evidence :  how  satisfactory  soever,  it 
cannot  but  include  a  mixture  of  circumstantial 
evidence.  For,  to  constitute  a  criminal  act,  one 
or  more  facts  of  the  psychological  kind  are  in- 
dispensably requisite :  in  most  instances,  the 
sentiment  oi  consciousness y  with  relation  to  the 
existence  of  divers  exterior  facts ;  in  all  cases, 
interahnality,  yiz.  the  intention  of  bringing  about 
the  obnoxious  event,  or  at  least  of  doing  the 
physical  act  by  which  it  is  produced  or  endea- 
voured to  be  produced.* 

•  If  the  forbidden  act  be  of  the  negative  cast,  it  comes  to  tbe 
same  thing;  only, — -instead  of  the  existerice  ofthe  intention  in 
question, the  psychological  fact  in  question,  the  psycho- 
logical fact  necessary  to  the  composition  of  the  crime,  consists 
in  the  mm-^^tence  of  it. 
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To  complete  the  body  of  evidence  necessary 
to  the  proof  of  a  cruninal  act,  proof  of  psychcdo- 
gical  facts  (one  or  more)  is  indispensable :  but, 
unless  by  the  individual  himself  whose  mind  is 
the  scene  of  them,  no  fact  of  the  psychological 
kind  can  be  proved  by  any  direct  testimonial 
evidence.  Why  ? — Because,  unless  stated  by  the 
individual  himself  in  whose  mipd  the  fact  iff 
considered  as  having  place,  the  existence  of  any 
such  psychological  fact  can  only  be  matter 
of  inference.  What  passes  or  has  passed 
in  my  own  mind,  I  know  by  my  own  inter^ 
nal  consciousness,  and  without  any  inference  > 
concerning  what  passes  or  has  passed  in  the 
mind  of  Titius,  I  cannot  know  but  by  one  or 
other  of  two  means,  viz.  either  from  what  he 
himself  declares  (so  fkr  as  I  credit  what  he  says), 
or  from  the  observations  I  have  had  the  oppor- 
tunity of  making  on  the  subject  of  his  exterior 
deportment. 

in  regard  to  a  complex  act  of  this  class  (the 
class  of  criminal  onences),  direct  testimony, 
therefore,  consisting  of  extraneous  testimony 
alone,  cannot  but  be  incompetent ;  or,  at  any 
rate,  if  a  body  of  extraneous  evidence  be  in  itself 
complete,  and  (in  its  effects  on  the  mind  of  the 
judge)  satisfactory  and  persuasive,  it  will  be  so 
in  part  only,  in  the  character  of  direct  evidence; 
as  to  the  other  part  (viz.  in  so  far  as  any  facts 
of  the  psychological  class  are  proved  by  it),  in 
the  character  of  circumstantial  evidence. 

In  regard  to  the  existence  of  facts  considered 
in  the  character  of  principal  facts,  it  is  no  un- 
common  case  for  the  persuasion  to  be  indicated, 
and  to  find  credence,  and  that  with  reason,  on 
the  ground  of  circumstantial  evidence  alone, 
without  the^aid  of  any  direct  evidence.     But  it 
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is  seldom  indeed  that  the  body  of  evidence 
adduced  in  proof  of  any  such  principal  fact, 
would,  upon  examination,  be  found  to  consist 
purely  ot  direct  evidence,  unaccompanied  by 
any  admixture  of  circumstantial  evidence. 

This  is  so  true,  that,  of  a  body  of  evidence^ 
(say  the  testimonial  evidence  of  an  individual 
deposing  in  the  character  of  one  who  was  at 
the  time  in  question  a  percipient  witness  of  the 
matter  of  fact  in  question) — of  a  body  of  evi- 
dence, delivered  in  the  character  of  a  body  of 
direct  evidence,  —  it  is  very  rare  that,  upon  ex- 
amination, the  whole  would  be  found  to  consist 
of  direct,  without  any  admixture  of  circumstan- 
tial, evidence.  Simple  perception  is  the  ope- 
ration, of  sense ;  inference  is  the  operation  of 
the  judgment.  But,  by  the  most  constantly  in 
exercise  of  all  the  senses,  viz.  sights  it  is  sel- 
dom that  any  belief  of  any  matter  of  fact  is 
produced,  but  that  the  judgment  has  been 
more  or  less  at  work  in  the  production  of  it.* 

The  evidence  afforded  by  any  given  mass  of 
testimony  is  either  direct  or  circumstantial,  ac- 
cording to  the  relation  it  bears  to  the  fact  to 
which  it  is  considered  as  applying.  It  is  direct, 
in  respect  of  any  and  every  fact  expressly  nar- 
rated by  it ;  and,  in  particular,  every  fact  of 
which  the  witness  represents  himself  as  having 
been  a  percipient  witness.  It  is  circumstantial, 
in  respect  of  any  and  every  fact  not  thus  expressly 
narrated  by  it ;  in  particular,  every  fact  of  which 
the  witness  does  not  represent  himself  as  having 
been  a  percipient  witness,  and  the  existence  of 
which,  therefore,  is  matter  of  inference,  being 

•  Sec  Berkeley's  Essay  towards  a  new  Theory  of  Vision. 
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left  to  be  concluded  from  its  supposed  con- 
nexion with  the  facts  spoken  to  by  the  testimony 
in  its  character  of  direct  evidence. 

The  testimony  of  a  witness  operates  as  cir- 
cumstantial evidence,  not  only  in  regard  to  all 
facts  which,  not  having  been  actually  per- 
ceived by  him,  are  by  him  inferred  from  mcts 
which  he  has  perceived  :  his  testimony  (or 
at  least  the  fact  of  his  giving  utterance  to 
such  testimony)  may  operate  further  in  the . 
character  of  circumstantial  evidence,  in  regard 
to  facts  which  have  neither  been  perceived  nor 
inferred  by  him,  but  which  are  inferred  by  the 
judge,  from  the  fact  of  his  having  uttered  the 
testimony.  In  this  case,  the  evidentiary  fact  is 
not  the  testimony  itself,  but  the  delivery  of  it 
by  the  witness. 

In  the  character  of  direct  evidence,  the  truth 
of  any  decision  grounded  on  the  testimony,  will 
depend  altogether  upon  the  truth — the-  logical 
truth,  the  verity  — of  the  testimony.  If  the  fects 
are  (whether  knowingly  or  not  knowingly)  mis- 
represented by  it,  the  decision  will,  in  so  far  as 
the  question  of  fact  is  concerned,  be  erroneous. 
In  the  character  of  circumstantial  evidence,  the 
truth  of  the  decision  will  not  depend  upon  the 
truth  of  the  testimony :  it  will  depend  upon  the 
truth,  the  justness,  of  the  inference  grounded  on 
it ;  on  the  strength,  the  real  strength  of  the  con- 
nexion between  the  fact  assumed  (viz.  the  fact  of 
the  utterance  of  a  mass  of  testimony,  assertive  of 
the  fact  purporting  to  be  asserted  by  it)  and  the 
fact  inferred  from  that  same  assumed  fact.  If 
the  inference  grounded  on  the  testimony  be  a 
just  inference,  the  decision  grounded  on  that 
inference  may  be   a  just   decision,  although 
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the  testimony  which  it  has  thus  taken  for  its 
ground  be  false.  A  man  suspected  of  a  murder 
is  interrogated  on  the  subject  of  it  by  a  judge : 
if,  being  guilty,  he  confesses  the  fact,  (including 
the  several  circumstances  necessary  to  fix  it 
upon  himself  as  the  author  of  it,  and  in  the  cha- 
racter of  a  crime)  there  is  no  demand  for  infer- 
ence,— the  testimony  amounts  to  a  full  confes- 
sion, and  operates  purely  in  the  character  of 
direct  evidence :  —  if,  being  guilty,  he  does  not 
confess  the  fact,  (he  being  at  the  same  time 
pressed  with  the  strings  of  questions  which 
a  man,  acting  on  the  occasion  with  an  ordinary 
degree  of  zeal,  probity,  and  intelligence,  in  the 
character  of  a  judge,  will  not  fail  to  ply  him 
with), — the  testimony  thus  extracted  will  almost 
always,  or  rather  necessarily  (in  so  far  as 
he  quits  the  intrenchments  of  non-responsion, 
or  its  equivalent,  evasive  responsion)  contain  a 
mixture  of  truth  and  falsehood.  Now  it  is,  that 
the  testimony,  not  being,  in  respect  of  such  part 
of  it  as  is  true,  full  enough  to  operate  of  itself 
with  a  conclusive  force  in  the  character  of  direct 
evidence,  is  consulted  (as  it  were),  and  made  to 
operate  fiirther,  in  the  character  of  circumstan- 
tial evidence ;  in  which  character  it  may  be  full 
enough  to  operate,  and  even  conclusively ;  afford- 
ing full  satisfaction — generating  a  full  persua- 
sion,— although,  in  the  character  of  direct  evi- 
dence, it  was  deficient. 

But  on  this  occasion,  such  parts  of  the  testi- 
mony as  are  false,  may  (in  so  far  as  they  are 
understood  to  be  false)  contribute  in  support  of 
the  conclusion,  just  as  much  as  the  facts  that 
are  true.  For,  not  only  when  the  whole  narra- 
tive is  viewed  together,  in  a  general  point  of 
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view,  falsehood  is,  to  the  apprehension  of  every 
rational  mind>  a  strong  indication  and  symptom 
of  delinquency, — of  whatever  modification  of 
delinquency  the  defendant  on  the  occasion  in 
question  happens  to  be  suspected  of, — but,  in 
respect  of  the  details  of  the  transaction,  this  or 
that  particular  falsehood  (an  assertion  represent- 
ing this  or  that  fact  as  existing  at  the  time  and 
place  in  question,  which  did  not  exist  at  that 
time  and  place,  or  representing  as  not  existing 
at  the  time  and  place  in  question  a  fact  which, 
at  that  time  and  place,  did  exist)  will  zShrd  an 
inference  (and  that  frequently  a  conclusive  and 
perfectly  satisfactory  one)  establishing  thi^  or 
that  particular  truth — the  existence  of  this  or 
that  fact  which  then  and  there  did  exist,  or  the 
non-existence  of  this  or  that  fact  which  then 
and  there  did  not  exist. 

From  the  foregoing  elucidations,  the  definition 
of  an  article  of  circumstantial,  as  distinguished 
from  an  article  of  direct  evidence,  may  be  de- 
duced as  follows :  viz. — 

The  principal  fact  being  given,  and  being  the 
same  in  both  cases ;  the  evidentiary  fact,  con- 
stituting the  article  of  evidence, — if  it  be  of  the 
nature  of  direct  evidence,  (having  for  its  source  a 
person,  to  wit  a  single  person,  and  no  more), — 
consists  of  an  averment,  statement,  assertion, 
narration  (all  these  mean  the  same  thing),  made 
by  that  person,  averring  that,  at  a  specified  time 
and  place,  the  principal  fact  in  question  came 
within  the  cognizance  of  his  senses :  such  asser- 
tion being  expressed  either  by  words  spoken, 
or  by  written  discourse,  or  even  by  gestures  (or 
modifications  of  deportment),  if  such  gestures 
were  intended  to  convey  an  assertion  to  the 
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effect  in  question,  instead  of  its  being  conveyed 
by  words. 

In  the  same  case,  (as  above),  the  evidentiary 
fact  in  question,  if  it  be  of  the  nature  of  circum* 
stantial  evidence,  may  consist  either  of  some 
physical  fact,  from  a  real  source,  or  (if  from  a 
personal  source)  a  psychological  fact  ;*  such 
psychological  fact  having  necessarily  for  its  in- 
dex, some  physical  fact,  issuing  from  the  same 
peraonal  source. 

*  Ck)ii8idered  in  respect  of  its  source,  all  evidence  flows 
either  from  persons  or  from  things ;  —  all  evidentiary  facts,  as 
well  as  all  principal  facts,  are  aiSbrded  either  hy  persons  or  by 
things. 

Considered  in  its  nature,  all  psycholoeical  evidence  cannot 
come  under  any  other  denommation  than  that  of  personal 
evidence. 

The  description  otrecU  evidence, — of  physical  facts,  whether 
considered  as  principal  or  as  evidentiary, — is  not  alike  narrow. 
Persons,  being  composed  of  matter  as  well  as  spirit,  having 
their  physical  jnoperties  as  well  as  their  psychological  prop^r^ 
ties,  belong,  in  virtue  and  to  the  extent  of  their  phvsical 
properties,  to  the  class  of  things.  Hence,  real  physical  evi- 
dence may  flow  alike  from  a  personal  as  from  a  real  source ; — 
personal  evidence  cannot  flow  from  any  but  a  personal  source. 
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CHAPTER  IL 

OF  PROBABILIZING,  DISPROBABILIZING,  AND 
INFIRMATIVE  FACTS EXAMPLES  OF  PRIN- 
CIPAL FACTS,  WITH  THE  CORRESPONDING 
EVIDENTIARY  FACTS — IMPROBABILITY  AND 
IMPOSSIBILITY,  HOW  DISTINGUISHED  FROM 
THE  OTHER  KINDS  OF  CIRCUMSTANTIAL  ' 
EVIDENCE. 

When,  of  any  principal  fact  in  question,  the 
existence  is  indicated  by  direct  evidence,  (no  ob- 
jection presenting  itself  to  the  trustworthiness 
of  the  deponent  by  whom  the  existence  of  it  is 
asserted),  it  is  said  to  be  proved;  and  for  the 
proof  of  every  such  fact  by  evidence  of  this  de- 
scription, a  simple  assertion,  made  by  any  one 
such  person  in  the  character  of  a  deponent,  is 
frequently  (under  English  law  at  any  rate)  re- 
garded as  sufficient.  The  persuasion  generated 
by  it  in  the  mind  of  the  judge  is  of  sufficient 
strength  to  give  birth  to  a  decision  on  his  part ; 
together  with  such  acts  of  power,  to  which,  on 
the  occasion  in  question,  a  decision  to  the  effect 
in  question  is  in  the  habit  of  giving  birth. 

When,  of  the  existence  of  the  principal  fact 
in  question,  no  other  indication  presents  itself 
than  what  is  afforded  by  circumstantial  evidence, 
it  is  seldom,  very  seldom,  that  by  any  single 
article  of  evidence  of  that  description  the  fact 
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is  considered  as  being  proved:  it  is  seldom 
that  by  any  one  such  article,  standing  by  itself, 
a  persuasion,  strong  enough  to  constitute  a 
ground  for  action,  is  constituted  in  the  mind  of 
the  judge. 

By  some  greater  number  of  such  lots  of  cir- 
cumstantial evidence,  taken  together,  the  fact 
may  be  said  to  be  proved.  Of  the  probative  force 
of  any  one  of  them  taken  by  itself,  the  utmost 
that  can  be  said  is,  that  by  means  of  it  the  fact 
\s  probabilized :  —  rendered,  in  a  greater  or  less 
degree,  probable. 

As  there  are  facts  —  evidentiary  facts  —  by 
the  force  of  which,  a  fact,  conside)*ed  in  the  cha*< 
racter  of  a  principal  fact,  is  probabilized ;  so  it 
will  generally  happen  that  there  are  others  by 
which  the  same  fact  maybe  disprobabilized : — the 
existence  of  it  rendered  more  or  less  improbable. 

When  a  principal  fieict  is  thus  probabilized,  it 
is  by  the  probative  force  of  the  evidentiary  fact : 
by  (lie  strength  of  the  inference  by  which,  the 
existence  of  the  evidentiary  fact  bemg  affirmed, 
the  existence  of  the  principal  fact  is  inferred. 
A  fact  being,  in  the  character  of  an  evidentiary 
fact,  deposed  to  and  considered  as  proved,  and 
the  principal  fact  in  question  considered  as  being 
thereby,  in  a  certain  degree,  probabilized ;  it  will 
often  happen,  that,  by  the  bs^re  consideration  of 
some  other  fkct,  which  is  not  proved,  nor  so 
much  as  attempted  to  be  proved,  the  principal 
&ct  will  be  considered  as  being,  in  a  greater  or 
less  degree,  disprobabilized.  Why?  because,  if 
the  existence  of  this  disprobabiiizing  fact  be 
supposed  (it  being  itself,  in  the  case  in  question, 
not  impossible),  it  will  therefore  be  seen  that, 
notwithstanding  the  existence  of  a  probabilizing 
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fact,  the  existence  of  the  principal  fact  is  not 
in  so  high  a  degree  probable,  as  it  would  be  if 
the  existence  of  the  disprobabilizing  fact  were 
imppssible. 

Speaking  with  reference  to  the  probabilizing 
fact  in  question,  —  any  such  disprobabilizing 
fact,  thus  contributing  to  %aeaken,  to  render 
ifdfirm,  the  probative  force  of  the  probabilizjng 
feet,  may  be  termed  an  if^mative  fact. 
.  There  are  few,  if  any,  probabilizing  facts,  in 
relation  to  which,  one  or  more  (commonly,  if 
not  constantly,  more  than  one)  infirmative  foots 
would  Hot,  in  case  of  an  adequately  diligent 
scrutiny,  be  found. 

If,  in  one  point  of  view,  it  be  of  importance 
that,  -r-  in  relation  to  all  facts  which,  with  refer* 
ence  ti  any  of  those  principal  fiacts  on  the  credit 
of 'which  a  man's  station  in  society  is  disposed  4)f, 
are  wont  to  be  considered  in  the  character  of 

Erobabilizing&cts, — the  probative  force  should 
e  perceived  and  rightly  estimated ; — in  another 
point  of  view,  it  is  a  matter  /of  correspondent 
importance  that  the  several  facts,  bearing  upon 
such  probabilizing  facts  in  the  character  of  in- 
firmative facts,,  should  also  be  perceived  as 
capable  of  having  place,  and  the  probative  force 
of  them,  respectively,  be  rightly  estimated. 

Among  the  facts  "which  will  be  brought  to 
view  in  the  character  of  principal  facts,  is  deliU" 
quehcy.  Among  the  facts  which  will  be  brought 
to  view  in  the  character  of  evidentiary  facts,  are 
various  fieicts,  the  nature  of  which  (supposing 
them  proved)  is  to  operate,  with  relation  to  any 
principal  fact  of  that  description,  in  the  character 
of  circumstantial  evidence.  Among  the  facts 
which  will  be  brought  to  view  in  the  character 
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of  infirmatiTe,  and  thereby  o£  disprobabilizing, 
facts,  are  various  facts,  the  force  of  which  applies 
itself  to  divers  of  the  fects  just  mentioned  in  the 
character  of  probabilizing  facts,  operating  in 
that  character  with  relation  to  delinquency. 

In  the  instance  of  a  fact  of  either  description, 
supposing  it  either  unseen,  or  the  probative  or 
dii^robative  force  of  it  undervalued^  the  effect 
ef such. oversight  or  error  maybe  fatal,  with 
refisrence  to  one  or  other  of  the  direct  ends  of 
jostiee.  If  the  fetct  overlooked  be  a  proba- 
bilizing tact,  in  relation  to  delinquency, —  a 
wrcmgdoer  may  escape  the  burthen  of  punish- 
ment or  satisfiau^tion  to  which  it  was  the  inten- 
tion of  the  law  to  subject  him :  if  it  be,  in  rela- 
tkm  to  any  such  probabilizing  fact,  an  infirm- 
.ative  ftoet,  -r-  an  individual  who  is  not  a  wrong- 
doer may  be  subjected  to  punishment  or  the 
burthen  of  satisfaction  as  if  he  were. 

In  the  case  of  delinquency,  as  in  the  case  of 
a  principal  fkct  of  any  other  description,  the 
probabilizing  facts  in  question  (be  it  observed) 
are,  by  the  supposition,  not  only  brought  to  view, 
hxxtpraoed;  «o  that,  in  regard  to  these,  all  that, 
for  the  instruction  of  the  judge,  can  be  done  by 
human  industry,  is  to  give  what  little  instruction 
can  be  given  in  relation  to  their  respective 
degrees  ^probative  force.  But,  of  any  regard 
paid  to  JBLHy  of  the  inflrmative  facts  that  respec- 
tively apply  to*  these  several  probabilizing  facts, 
the  nature  of  the  case  affords  no  such  certainty: 
it  is  in  this  JnMance,  therefore,  that  the  need  of 
instruction  is  th^  greatest :  it  is  by  bringing  to 
view  the:/acts  of  this  description,  that,  by  hands 
unclothed  with  authority,  the  greatest  service 
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may  be  rendered  to  justice  under  the  head  of 
circumstantial  evidence. 

Overlooked  they  are  in  many  instances  not 
unapt  to  be.  Accordingly,  in  the  instance  of  one 
of  the  most  illustrious  luminaries  of  English  law, 
an  example  will  be  seen,*  in  which,  for  want  of 
due  notice  taken  of  the  infirmative  facts  that  bore 
upon  the  case,  delinquency  of  the  deepest  dye 
(viz.  murder)  was  considered  as  certain,  in  cir- 
cumstances in  which,  regard  being  paid  to  those 
infirmative  facts,  it  will  perhaps,  to  a  discern- 
ing eye,  appear  not  more  probable  than  inno- 
cence ;  at  any  rate,  not  to  a  sufficient  degree 
probable,  to  afford  a  just  ground  for  a  judgment 
of  conviction.f 

To  exhibit  every  fact  capable  of  being  con- 
sidered in  the  character  of  a  principal  fact, 

•  Vide  infra,  chap.  xvi.  sect.  2. 

t  In  speaking  of  evidentiary  facts  as  having  the  efifect  of 
probabilizing  the  correspondent  principal  facts,  some  notice 
cannot  but  be  taken  of  the  opposite  effect,  dtsprohabUizcUum, 
But,  owing  to  the  structure  of  language,  in  virtue  of  which,  by 
so  simple  an  expedient  as  the  addition  of  a  short  particle  (a 
particle  expressive  of  negation),  the  same  expression  may 
throughout  be  employed  to  designate  facts  and  otner  objects  of 
a  directly  opposite  nature ;  there  will  be  little  need  for  consider- 
ing the  probative  force  (the  disprobative  force  it  will  here  be  to 
be  held)  in  this  latter  point  of  view.  To  probabilize  any  given 
fiict  will  be  the  same  thing  as  to  disprobabilize  its  opposite ; 
to  probabilize  delinquency  will  be  to  disprobabilize  mnocence ; 
to  probabilize  innocence  will  be  to  disprobabilize  guilt. 

But  according  as,  in  either  instance  (in  the  instance  either 
of  the  principal  fact  or  the  evidentiary  fact),  tiie  fact,  to  the 
designation  of  which  the  expression  in  question  is  applied,  ia 
of  the  positive  cast  or  the  negative  cast  (expressive  of  motion, 
or  not),  such  a  word  as  the  word  probabilize,  or  such  a  one  as 
the  word  disprobabilizeyWiH  be  the  most  directly  and  properly 
adapted  to  the  nature  of  the  case. 
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tc^ther  with  every  fact  capable  of  being,  with 
reference  to  it,  considered  in  the  character  of  an 
evidentiary  (i.  e.  either  a  probabilizing  or  a  dis* 
probabilizing)  fact, — and,  moreover,  every  fact 
capable  of  being  considered  (with  reference  to 
such  evidentiary  fact)  in  the  character  of  an  in- 
firmative  fact, — ^would  be  to  exhaust  the  stores, 
not  only  of  jurisprudence,  but  of  every  thing  else 
that  has  ever  borne  the  name  of  science. 

For  the  purpose  of  the  present  occasion,  a 
selection  must,  therefore,  necessarily  be  made, 
and  this  even  among  the  cases  liable  to  call 
for  decision  at  the  hands  of  judicature  :  for, 
in  one  way  or  other,  to  whatever  branch  of 
science  it  belongs,  there  is  scarce  an  imagin- 
able fact  to  which  it  may  not  happen  to  be 
an  object  of  research,  for  the  purpose  of  a 
decision  sought  at  the  hands  of  judicature. 
Patents,  by  which  temporary  monopolies  are 
granted  for  the  encouragement  of  inventions, 
suffice  of  themselves  to  subject  to  the  dominion 
of  judicature  almost  the  whole  practical  de- 
partment of  the  field  of  physical  science :  wagers 
nave  power  to  subject  to  the  cognizance  of  the 
same  authority  every  proveable  fact  without 
distinction,  ioy  a  wager  concerning  the  exist- 
ence of  phlogiston,  the  whole  field  of  chemistry 
might  have  been  laid  at  the  feet  of  the  judge. 

In  the  selection  here  made,  the  object  has 
been,  to  take  such  examples  as,  by  the  frequency 
of  their  occurrence,  and  the  extent  of  the  ground 
which  they  cover  in  the  field  of  law,  promise 
to  be  in  a  more  particular  degree  serviceable 
towards  the  prevention  of  the  erroneous  conclu- 
sions to  which  the  function  of  judication  (so  far 
as  concerns  the  question  of  fact)  is  exposed. 

VOL.  III.  c 
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Here  follow  examples  of  facts,  which,  in  the 
character  of  principal  facts  (facts  on  the  belief  of 
which  judicial  decision  depends,  are  susceptible 
of  being  probabilized  or  disprobabilized  by  cor- 
respondent evidentiary  facts  or  groups  of  evi- 
dentiary facts,  constituting  so  many  articles  of 
circumstantial  evidence,  such  as  are*  in  use  to 
be  deposed  to,  and  considered  as  proved,  in  a 
course  of  judicial  investigation. 

I.  Principal  facts  considered  as  probabilized : 
1.  Delinqueticy  in  general;  viz.  any  act  by 
which  the  ordinances  or  supposed  ordinances  of 
the  law  (i,  e.  of  the  supreme  power  in  a  state) 
are  transgressed.  An  enumeration  of  the  several 
facts  capable  of  serving,  in  the  character  of 
evidentiary  facts,  to  probabilize  a  principal  fact 
coming  under  this  description  (viz.  the  descrip- 
tion oi  delinquency) y  will  be  given  in  the  sequel 
of  this  book.* 

*  Od  contemplating  the  field  of  circumstantial  evidence,  an 
observation  that  will  naturally  present  itself  is,  that  it  is  to  the 
penal  branch  of  law  that  the  topics  apply,  much  more  than  to 
the  non-penal  branch.  The  reason  is,  that,  for  the  most  part, 
they  consist  in  certain  modifications  of  human  conduct  on  the 
part  of  the  supposed  agent,  and  that  those  modifications  have 
their  origin  in  one  common  circumstance,  consciousness  of 
delinquency ;  or  rather  (to  use  an  expression  at  once  more 
correct  as  well  as  more  extensive)  apprehension  of  punish- 
ment. 1  say  more  correct;  for,  though  apprehension  of 
punishment  may,  without  danger  of  error,  be  regarded  as  a 
necessary  consequence  of  consciousness  of  delinquency,  that 
consciousness  cannot,  without  danger  of  error,  be  regarded  as 
a  circumstance  necessarily  precedent  to  apprehension  of 
punishment :  —  a  proposition  in  itself  obvious  enough,  but 
which  is  at  the  same  time  but  too  apt  to  be  overlooked,  and 
which  will  therefore  be,  on  several  occasions,  exemplified  as 
we  advance. 

Not  but  that,  in  a  case  not  penal,  these  symptoms  of  alarm 
will  most  of  them  be  found  not  altogether  inapplicable  ;  inas- 
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2.  Ivtent'um  of  performing  any  individual  act 
belonging  to  a  modification  of  delinquency,  i.  e. 

nmch  as  the  kes  of  the  cause  (whatever  be  the  nature  of  the 
came,  and  on  whichaoever  of  the  two  opposite  sides  of  the 
cause  it  takes  place,  the  defendant's  or  the  plaintifTs)  is  in  its 
nature  a  lesukof  an  unpleasant  kind,  and,  as  such,  is  the  natural 
<A^ect  of  an  apprehension  similar  (howsoever  far  from  equal  in 
degree)  to  that  which  has  the  fear  of  punishment  for  its  cause. 

Wh^y  by  the  vision  of  the  terrific  nand  of  law,  the  emotion 
of  fear  is  generated  in  the  human  breast,  what  is  the  specific 
source  and  cause  of  that  emotion  ?  Not  the  word  penal ; 
not  the  difierence  between  that  and  ncn-penal ;  not  the  name 
i3Spmm$km€Hi ;  but  the  quantum  of  mischief  or  inconvenience 
appfehended  as  about  to  flow  from  this  terrific  source :  under 
whatsoever  name  the  infliction  may  stand  designated. 

In  some  of  the  highest  degrees  of  the  scale,  the  distinction 
between  penal  cases  and  cases  not  penal  is  substantial  and  effec- 
tive. What  then  are  those  highest  degrees?  All  those  in  which, 
(with  relation  to  the  individual  in  question,  and  his  idiosycra-r 
tical  sensibility),  the  quantum  of  eviction  would  be  superior 
to  the  utmost  that  could  result  from  the  total  loss  of  all 
bis  property:  property  in  expectancy  included  or  not  in- 
cluded, as  uie  case  may  be.  Of  the  scale  of  legal  suffering 
there  is  accordingly  a  certain  part  which  is  the  peculiar  pro- 
duction of  the  penal  branch  or  law.  It  is  the  portion  above 
delineated.  Below  the  mark  at  which  that  superior  part  of  the 
scale  ends,  is  the  common  domain  of  both  branches.  For 
a  canse  which  imports  no  stain  on  reputation,  I  am  adjudged 
to  pay  five  shillings :  what  matters  it  to  me  whether  the 
cause  is  called  a  penal  or  a  non-penal  one  ?  whether  it  be 
ander  the  name  or  a  penalty,  or  of  damages,  or  by  loss  of  a 
matter  in  dispute  to  that  amount  ? 

Within  the  compass  of  the  ground  which  (as  above)  belongn 
in  common  to  both  branches,  penal  and  non-penal,  of  the  law^ 
whatever  distinctions  have  been  made,  whetlier  on  the  occa- 
sion of  the  rules  of  evidence,  or  on  any  other  occasion,  are 
thus  evidently  groundless:  and, —  so  far  as  they  are  employed 
and  relied  on  in  practice  —  confusion  and  error  (confusion  in 
4X)Dception,  error  in  practice),  are  the  necessary  consequences. 
'  The  decisions  of  the  legislator^  —  of  the  friend  of  mankind 
holding  the  sceptre  of  legislation,  —  are  grounded  on  human 
4eJing8,  regardless  of  every  thing  else.  The  decisions  of  the 
man  of  law,  re^rdless  of  human  feelinpi,  taking:  the  habit# 
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to  a  Species  of  acts  forbidden  by  lavr;  atad 
thence  (when  the  fact  so  intended  to  have  place 
has  taken  place),  the  existence  of  such  physical 
acts,  as,  on  the  part  of  the  person  in  question^ 
were  necessary  to  cause  it  to  have  place: 

For  the  correspondent  evidentiaxjr  facts,  see 
Chap.  iv.  of  this  book. 

3.  Unauthenticity  or  unfairness  (on  one  or 
both  sides),  in  the  instance  of  a  written  instru- 
ment expressive  of  agreement  or  conveyance. 

Correspondent  evidentiary  fact,  non-observance 
of  formalities :  viz.  of  the  formalities,  the  ob- 
servance of  which  has  been  made  by  the  law  a 
condition  to  its  binding  force. 

By  the  laws  by  which  these  formalities  have 
been  appointed,  the  evidentiary  fact  here  in 
question  has  in  general  been  considered  as 
conclusive  evidence  of  the  principal  fact.  Con- 
cerning the  propriety  of  so  peremptory  a  conclu- 
sion, see  the  book  on  Preappointed  Evidence, 
and  the  book  having  for  its  subject  the  eschi- 
sions  customarily  put  on  various  modifications 
of  evidence. 

4.  Unauthenticity  (total  or  partial)  of  any 
instrument  being,  or  purporting  to  be,  of  an- 
cient date. 

and  interests  and  language  of  his  profession  for  the  standard 
of  right  and  wrong,  are  grounded  on  words  and  phraseiL 

From  the  above  considerations,  many  of  the  fw\B  which 
will  in  the  sequel  be  brought  to  view  in  the  character  of 
facts  evidentiary  of  delinquency  (with  their  respective  trains 
of  infinnative  facts),  may  be  seen  to  apply  not  to  penal  cases 
alone,  but  moreover  to  non-penal  cases :  and,  in  both  sorts 
of  cases,  not  to  the  station  of  defendant  only,  but  moreover  to 
that  of  demandant^  at  least,  in  so  far  as  a  demandant  has  any 
personal  suffering  to  apprehend  from  the  decision  if  pro- 
nounced in  favour  of  the  other  side. 
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For  the  circumstances  capable  of  serving  in 
the  character  of  evidentiary  facts  to  probabilize 
this  principal  fact,  unauthenticity, —  or  (which  is 
the  same  thing  in  other  words),  to  disprobabilize 
the  authenticity  of  the  instrument, — see  a  table  of 
evidentiary  &ct8  of  this  description,  taken  prin- 
cipally from  Le  Clerc's  Ars  Critica.* 

5.  Pasteriora  pnarum :  any  supposed  antece- 
dent  acts  in  a  number  of  supposed  successive 
acts  (whether  forbidden  by  law  or  not),  consi-  * 
dered  as  following  one  another  in  a  supposed  na- 
turally connected  series  :  for  example,  as  being, 
or  being  supposed  to  be,  conducive  to  one  and 
the  same  end ;  such  as,  in  a  law-suit,  success, 
viz.  on  either  side  of  the  suit. 

Correspondent  evidentiary  facts,  —  any  acts 
proved  to  have  been  performed,  and  considered 
as  having  been  performed  in  consequence  of 
such  supposed  antecedent  acts ;  for  example, 
in  pursuit  of  the  same  end. 

See  a  table  of  evidentiary  facts  of  this  de- 
scription taken  from  Comyns's  Digest  of  En- 
glish Law.f 

6.  Prior  a  posteriorum:  any  supposed  conse- 
quent  acts  in  a  number  of  supposed  successive 
acts,  considered  as  following  one  another  in  a 
supposed  naturally  connected  series,  as  above. 

Correspondent  evidentiary  facts,  —  any  acts, 
proved  to  have  been  performed,  and  considered 
as  having  been  performed  antecedently  to,  and 
with  the  intention  of  their  being  followed 
by,  such  supposed  consequent  acts,  as  being 
means  conducive  to  the  same  end , 

•  No  such  table  is  to  be  found  in  the  MS. — Editor. 
t  This  table,  as  well  as  that  which  is  subsequently  men- 
tioned, is  also  wanting.— JStfi/or. 
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See  a  table  of  evidentiary  facts  of  this  de- 
scription, also  from  Comyns. 

II.  Principal  facts  considered  as  dtsproba- 
bilized. 

7.  (1.)  Any  supposed  act  of  delinquency : 
any  act  made  penal,  or  though  but  disreputable : 
especially  if  in  a  high  degree. 

The  correspondent  disprobabilizing  eviden- 
.  tiary  facts,  are  situ^tion^:  viz.  situations  in 
which  the  supposed  delinquent  is  capable  of 
being  found  placed.  In  the  sequel  of  this  book 
it  will  be  seen,  what  situations  can  be  con- 
sidered to  operate  as  circumstantial  evidence 
probabilizing  the  existence  of  delinquency.  Now, 
—  whatsoever  situation  exhibits  the  supposed 
delinquent  as  in  a  certain  degree  exposed  to  the 
danger  of  falling  into  the  species  of  guilt  in  ques* 
tion, —  by  a  situation  opposite  to  that  seductive 
situation  he  will  in  a  proportionable  degree  be 
guarded  and  fortified  against  that  danger. 

8.  (2.)  Any  supposed  physical  fact  whatsoever. 
Short  and  general  expression  for  all  supposed 

facts,  considered  in  the  character  of  disproba- 
bilizing facts  with  relation  to  the  supposed  fact, 
' — physical  impossibility  or  improbability.  These 
disprobabilizing  facts  follow,  in  each  instance, 
the  nature  of  the  supposed  principal  fact.  Any 
facts,  considered  as  affording  the  indication  in 
question,  being  supposed  to  be  established,  whe- 
ther by  special  proof  or  by  their  own  supposed 
notoriety;  there  remains  in  each  instance  for 
consideration  the  question,  whether  the  exist- 
ence of  the  supposed  principal  fact  is  incom- 
patible with  the  existence  of  the  disprobabiliz- 
ing facts  ? 
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The  principal  fact  being  considered  as 
proved  (viz.  by  such  special  testimony,  as,  if 
not  opposed  by  counter-evidence,  would  be 
regarded  as  sufficient  for  the  proof  of  it) ;  the 
decision  will  in  this  case  turn  upon  the  sup- 
posed preponderance  of  probative  force,  as 
between  special  testimony  (the  testimony  of 
the  witness  or  witnesses  by  whom  the  supposed 
fact  is  deposed  to),  and  the  supposed  goieral 
testimony  by  which  those  facts  which  are 
regarded  as  incompatible  with  it  are  considered 
to  be  (as  it  were)  deposed  to ;  at  any  rate,  as 
established  on  sufficient  grounds. 

Of  the  applications  capable  of  being  made  of 
this  modification  of  circumstantial  evidence, 
the  principal  is  that  in  which  the  extraordinary 
interposition  of  supernatural  power  is  supposed  : 
as  in  the  case  of  sorcery,  witchcraft,  and  such 
other  operations,  real  or  supposed,  as  have  been 
designated  under  the  general  name  of  miracles. 

9.  (3.)  Any  supposed  psychological  fact 
whatsoever:  i.e.  any  supposed  fact,  the  sup- 
posed seat  of  which  is  in  the  mind  of  this  or  that 
individual  human  being. 

Corresponding  disprobabilizing  facts  shortly 
designated  as  above,  psychological  improbability. 

The  term  impossibility  is  in  this  case  omitted. 
The  reason  is,  the  want  of  uniformity  and  con- 
sistency on  the  part  of  all  psychological  facts 
as  compared  with  physical  ones.  Correspond- 
ent and  opposite  to  impossibility  is  certainty. 
But  the  case  of  insanity  is  of  itself  sufficient 
to  prevent  any  state  of  the  human  mind  from 
being  considered  in  any  instance  as  certow ;  and 
of  insanity  there  are  gradations  innumerable ; 
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many  of  them,  at  that  end  of  the  scale  which  is 
next  to  sanity,  scarce  distinguishable  from  it. 

The  last-mentioned  species  of  circumstantial 
evidence  —  improbability  or  impossibility —  has 
its  nature  something  peculiar.  In  all  the  other 
kinds  t)f  circumstantial  evidence,  the  eviden- 
tiary fact  (whatever  it  be, —  positive  or  negative), 
is  at  any  rate  something  entirely  distinct  from^ 
and  independent  of,  the  principal  fscict,  the  fact 
to  be  proved.  In  the  case  of  improbability  or 
impossibility,  the  evidentiary  fact  is  not  ano- 
ther and  a  distinct  fact;  it  is  no  other  than 
a  property,  or  supposed  property,  of  the  prin- 
cipal fact  itself;  to  wit  (as  will  hereafter  be 
seen),  the  property  of  being  contrary  to  the  order 
of  nature. 

Circumstantial  evidence,  therefore,  may  with 
propriety  be  distinguished  into  that  which  is 
afforded  by  other  facts,  and  that  which  is 
afforded  by  the  nature  of  the  fact  itself  that 
is  to  be  proved. 

For  the  illustration  of  the  first  of  these  modi- 
fications of  circumstantial  evidence ;  taking  for 
the  principal  fact,  delinquency,  considered  in  a 
general  point  of  view;  I  shall  bring  to  view 
the  several  classes  of  probabilizing  facts  bearing 
relation  to  it :  accompanied  with  an  indication 
of  such  facts  as  present  themselves  in  the  cha- 
racter of  itifirmative  facts  with  relation  to  such 
of  the  above-mentioned  probabilizing  facts  as 
are  exhibited  in  a  state  particular  enough  to  be 
susceptible  of  any  such  particular  indications. 

This  done,  from  the  mass  of  particular  consi- 

ons  thus  brought  to  view  I  shall  deduce 

such  considerations  of  a  general  nature  as  pro- 
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mise  to  be  of  use  in  the  way  of  instruction, 
either  to  the  legislator  or  the  judge ;  for  which 
purpose  the  matter  afforded  by  such  of  the  cir- 
cumstantial evidences  as  have  for  their  princi- 
pal fact  delinquency^  will,  it  is  supposed,  suffice. 
I  shall  then  pass  to  the  consideration  of  that 
kind  of  circumstantial  evidence  which  is  af- 
forded by  the  nature  of  the  principal  fact  itself ; 
viz.  improbability  and  impossibility. 
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CHAPTER  III. 


OF  REAL  EVIDENCE,  OR  EVIDENCE  FROM 

THINGS. 


Sect.  I. — Of  the  Nature  and  Ed  tent  of  Real 

Evidence. 

Bv  real  evidence,  I  understand  all  evidence  of 
which  any  object  belonging  to  the  class  of 
things  is  the  source;  persons  also  included,  in 
respect  of  such  properties  as  belong  to  them 
in  common  with  things. 

The  properties  of  things  are  the  subject- 
matter  of  the  different  branches  of  physical 
science.  A  work  having  for  its  subject  any 
such  branch  of  science,  is,  as  to  a  great  part 
of  its  contents,  a  treatise  on  circumstantial 
evidence.  In  this  point  of  view,  this  compa- 
ratively small  portion  of  our  field  of  inquiry  is 
of  itself  infinite. 

On  the  present  occasion,  the  inquiry  is 
limited  to  the  field  of  law.  Even  after  this 
limitation,  however,  there  is  scarce  an  imagin- 
able distinction  or  observation,  an  indication  of 
which  could,  with  reference  to  the  subject  of 
the  present  work,  be  charged  with  being  alto- 
gether irrelevant :  for,  in  one  way  or  other,  and 
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eveu  in  each  instance  in  various  ways,  there 
is  not  an  imaginable  fact,  the  existence  of  which 
is  not  capable  of  being  taken  for  the  subject  of 
inquiry  in  a  court  of  judicature.  No  imaginable 
fact  (for  example),  the  existence  of  which  may 
not  (unless  in  case  of  legal  prohibition  inter^ 
posed  for  special  reasons)  have  been  taken  for 
the  subject  of  a  wager:  on  which  occasion, 
whether  the  wager  has  been  won  or  no  by 
Titius,  may  become  a  question  to  be  determined 
by  a  court  of  law.  Add  to  this,  the-  case  of  a 
premium  oflfered  for  an  invention  or  discovery ; 
the  case  of  a  claim  put  in  to  the  sort  of  temporary 
monopoly  granted  to  inventors  for  the  encour- 
agement of  inventions;  and  the  case  of  a  ques- 
tion whether  a  contract,  respecting  the  practice 
of  any  branch  of  art,  or  the  affording  instruction 
in  relation  to  any  branch  of  science,  has  been 
properly  fulfilled.  Of  the  evidence  that  on  any 
of  these  occasions  may  come  to  be  exhibited, 
a  portion  more  or  less  considerable  (if  not  the 
whole)  will  come  under  the  notion  of  the  species 
of  evidence  already  distinguished  under  the 
appellation  of  scientific  evidence :  but  it  is  not 
the  less  true  that  the  facts  brought  to  view  on 
such  occasions  respectively,  are  brought  to 
view  in  the  character  of  evidentiary  facts,  and 
are  included  in  the  field  of  legal  evidence.  If 
therefore  the  whole  Encyclopaedia  were  to  be 
crowded  into  the  body  of  this  work,  and  into  this 
part  of  it  in  particular,  there  is  not  a  page  of  it, 
that  (if  relevant  with  reference  to  the  particular 
branch  of  art  or  science  of  which  it  undertook 
to  treat)  would,  strictly  speaking,  be  irrele- 
vant—  could  be  justly  chargeable  with  being 
altogether  irrelevant  —  with  reference    to   the 
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subject  of  thU  work.  But,  as  the  duration  of 
human  life,  as  well  as  human  powers  (psycho- 
logici^  and  physical),  has  its  limits;  it  be- 
comes matter  not  only  of  convenience  but  of  ne- 
cessity, to  mark  off  and  abandon  to  the  labours 
of  their  respective  professional  and  other  appro- 
priate cultivators,  these  several  distinguished 
and  pre-eminent  portions  of  the  field  of  evi- 
dence. 

£ven  in  the  more  limited  field  opened  by  the 
penal  branch  of  law, — a  prodigiously  ample  and 
diversified  demand,  a  demand  scarce  suscep- 
tible of  limitation,  will  be  seen  to  present  itself. 
Cases  of  homicide  and  personal  mjury  (not  to 
mention  at  present  a  great  variety  of  other 
cases),  are  sufficient  of  themselves  to  draw  deep 
.upon  the  stores  of  medical  science :  cases  of 
monetary  forgery,  upon  the  metallurgic  branch 
of  chemistry:  cases  of  scriptural  forgery,  upon 
the  arts  of  the  engraver,  the  paper-maker,  the 
letter-founder,  the  ink-maker,  and  (through  one 
or  other  channel)  upon  the  stores  of  chemistry. 

Of  all  modifications  of  real  evidence,  the 
human  body  is  that  source  which  will  serve 
tbest  for  exemplification  :  the  matter  afforded 
fay  it  being  at  the  same  time  of  the  most  in- 
teresting nature,  susceptible  of  the  greatest 
variety,  and  capable  of  being  brought  to  view 
in  the  smallest  compass,  proportionally  to  the 
importance  of  the  instruction  conveyed  by  it. 
The  following  table  is  a  translation  nearly 
literal  of  the  heads  offered  in  Plink's  Elementa 
MedicifKB  et  Chirurgica  Forensisy  Vienna,  1781. 
A  few  articles  are  omitted ;  some  as  not  being 
applicable  to  the  present  design;  others  as 
referring  to  vulgar  errors,  which,  at  this  time 
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9f  dayt  no  longer  threaten  to  be  productive 
of  errors  in  judicature.* 

Questions  belonging  to  the  cognizance  of 
criminal  tribunals. 

I.  Signs  of  homicide,  by 
!•  Wounds. 

2.  Contusion. 

3.  Hanging. 

4.  Drowning. 

5.  Suffocation. 

6.  Poison. 

7.  Unskilful  practice  (medical  or  chirur- 

gical). 

8.  Suicide. 

IL  Signs  of  infanticide,  by 

1.  Wounds. 

2.  Contusion. 

3.  Suffocation. 

4.  Starving. 

5.  Cold. 

6.  Heat. 

7.  Drowning. 

8.  Omission  to  tie  the  navel-string. 

9.  Omission  to  administer  medical  reme- 

dies against  debility. 
10.  Abortion  purposely  procured. 

III.  Signs  indicative  of  ability  or  inability 

*  In  this  table,  the  several  articles  consist  of  so  many 
species  of  principal  fects,  facts  supposed  to  be  evidenced. 
The  correspondii^  lists  of  evidentiary  facts,  expressed  here 
by  the  wora  iigns^  are  exhibited  m  the  corresponding  divisions 
of  the  book.  To  have  transcribed  them  would  have  been 
to  transcribe  the  whole  work,  consisting  of  184  pages.  Speci- 
mens, however,  have  been  exhibited,  in  the  case  of  homicide 
ingeneraly  and  of  infanticide  in  particular. 
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to  endure  divers  corporal  inflictions^  for  the 
purpose  of  punishment  or  compulsion. 

IV.  Grounds  of  exemption  from  punishment 
on  the  score  of  infirmity  (bodily  or  mental) 
existing  at  the  time  of  the  act  of  delinquency. 

Questions  belonging  to  the  cognizance  of 
civil  tribunals. 

1.  Signs  disproving  alleged  paternity. 

2.  Signs  disproving  alleged  maternity. 

3.  Signs  of  a  child's  being  born  alive.. ! 

4.  Signs  of  a  child's  being  born  dead. 

5.  Signs  of  a  child's  being  born  at  full  time. 

6.  Signs  of  prematurity  of  birth  to  a  degree 

not  inconsistent  with  continuance  of  life. 

7.  Signs  of  prematurity  of  birth  to  a  degree 

inconsistent  with  ditto. 

8.  Signs  of  birth  at  a  period  so  late  as  to  be 

incompatible  with  alleged  paternity. 

9.  Signs  of  a  supposititious  child. 

10.  Signs  of  a  child  conceived  in  the  way  of 

superfoetation. 

1 1 .  Signs  of  the  first  born  among  twins,  &c. 

12.  Signs  of  fictitious  pregnancy. 

13.  Signs  of  concealed  pregnancy. 

14.  Signs  of  real  parturition. 

15.  Signs  of  fictitious  parturition. 

16.  Signs  of  defloration. 

17.  Signs  of  rape. 

18.  Signs  of  particular  ages. 

19.  Signs  of  divers  fictitious  diseases. 

20.  Signs  of  divers  concealed  diseases. 

21.  Signs  of  false  imputation  of  disease,  in 

divers  instances. 
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Questions  belonging  to  the  cognizance  of 
ecclesiastical  tribunals. 

1.  Signs  of  barrenness  in  females. 

2.  Signs  of  impotence  in  males. 

3.  Signs  of  monstrosity. 

4.  Signs  of  doubtfulness  in  regard  to  sex. 
For  the  reasons  already  stated,  the  inquiry 

is  in  the  present  instance  limited  to  the  pensd 
branch  of  law.  The  fact  sought,  and  concerning 
which  on  each  occasion  the  question  is  whe- 
ther it  be  evidenced  or  no,  is  delinquency : 
the  evidentiary  facts  are  any  and  every  fact,  con- 
sidered as  capable  of  operating  in  that  charac- 
ter with  reference  to  the  fact  sought. 

Division  of  things,  considered  as  sources  of 
real  evidence :  the  source  of  the  division  being 
the  nature  of  the  relation  they  respectively  bear 
to  the  fieu!t  of  delinquency,  considered  as  the  fact 
ifuBcaled. 

I.  Subject  matter  of  the  offence  itself. — 1. 
The  person  killed  or  hurt.  2.  The  thing  stolen 
or  oUierwise  taken  in  the  way  of  depredation, 
or  damaged,  or  destroyed.  3.  The  instrument 
of  contract  fraudulently  uttered  or  fabricated. 
4.  The  genuine  money  diminished ;  the  counter- 
feit money  fabricated. 

II.  Fruits  of  the  offence. — In  the  case  of  de- 
predation above  mentioned,  it  is  the  goods  taken 
m  the  way  of  depredation  which  constitute  the 
immediate  fruits  of  the  offence:  in  the  case 
of  forgery  of  written  instruments,  and  monetary 
fabrication,  it  is  the  profit,  in  whatsoever  shape 
obtained :  in  the  case  of  subduction  by  mone- 
tary forgery,  it  is  the  quantity  of  valuable 
matter  subducted. 

III.  Instruments  of  the  offence. — Examples. 
L  In  the   case  of  homicide  or  other  bodily 
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injury,  the  pistol,  sword,  club,  knife,  or  other 
weapon:  in  case  of  poisoning,  the  poison. 
2.  In  case  of  depredation  by  housebreaking, 
the  picklock  keys,  the  crow  or  chisel,  the 
ladder.  3.  In  case  of  incendiarism,  the  combus- 
tible^. 4.  In  case  of  forgery,  the  engraved 
I^aies,  the  instruments  for  the  fabrication  of 
tlie  appropriate  papers.  5.  In  case  of  monetary 
forgery,  the  coining  tools. 

fV.  Materials  of  the  subject  matter  of  the 
oflfence,  or  of  the  instruments  of  the  offence : 
when  they  happen  to  have  any  thing  appro- 
priitte  in  their  nature,  exclusively  or  peculiarly 
fitting  thenl  for  being  converted  into  instru- 
ments of  the  offence.  Examples:  1.  Silver  or 
g6ld,  in  plates,  or  other  suspicious  forms, 
where  coining  is  the  offence  in  question.  2. 
Laurel  leaves  for  distillation,  where  poisoning 
is  the  fact  in  question.  3.  Drugs  calculated  for 
the  purpose  of  adulteration,  found  in  large 
quantities  in  the  possession  of  a  dealer  in 
tiie  article  which  ^  such  drugs  are  capable  of 
being  employed  to  adulterate. 

V.  Receptacles  enclosing  or  having  enclosed 
(as  above)  1.  the  subject-matter;  2.  the  fruits  ; 
or  3.  the  instruments^  of  the  offence.    Example, 

1.  the  .clothing  of  the  person  killed  or  hurt: 

2.  the  house,  ship,  room,  closet,  stable,  waggon, 
chest  of  drawers,  package,  case,  in  which  the 
goods  stolen,  damaged^  or  destroyed,  or  the  in- 
stiruments  or  materials  of  the  offence,  were  con- 
tained. 

VI.  Circumjacent  (detached)  bodies.  Bodies 
circumjacent  (though  detached),  with  reference 
to  any  of  the  objects  above  enumerated.  Ex- 
amples :  the  floor  on  which  the  person  killed 
6r  wounded  was  standing ;  the  chair  on  which 
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he  was  sitting ;  the  bed  on  which  be  was  lying ; 
the  pathway  spotted  by  his  blood. 

It  is  in  virtue  of  some  peculiarity  in  their 
condition^  that  the  things  in  question  are  qualified 
to  become  sources  of  real  evidence,  of  eviden- 
tiary facts,  with  reference  to  the  modification  of 
delinquency  in  question — the  fact  indicated. 

This  condition  may  to  the  purpose  in 
question  be  distinguished  into  relative  and 
absolute ;  relative,  bearing  to  the  person  in 
question  any  such  relation  as  has  the  effect  of 
indicating  him  in  the  character  of  the  delin- 
quent ;  absolute,  indicating  (without  any  indi- 
cation of  the  person)  the  existence  of  the  ob- 
noxious event,  (the  death,  the  damage  to  pro- 
perty by  fire  or  other  cause,)  coupled  or  not 
with  the  indication  of  its  being  referable  to 
human  delinquency  as  its  cause. 

Physical  real  evidence  (whether  issuing  from 
a  real  or  from  a  personal  source)  requires  to 
be  distinguished  into  immediatey  and  reported.  I 
call  it  immediate^  in  the  case  where  the  thing 
which  is  the  source  of  the  evidence  is  made 
present  to  the  senses  of  the  judge  himself.  I 
call  it  reported,  in  the  case  where  it  is  not  made 
present  to  the  senses  of  the  judge  himself, — but 
the  state  of  it  in  respect  of  the  evidence,  the 
evidentiary  facts,  said  to  be  afforded  by  it,  is 
presented  to  the  judge  no  otherwise  than  by  the 
report  made  of  it  by  a  person,  by  whom  (in  the 
character  of  a  percipient  witness)  the  state  and 
condition  of  it  in  respect  of  the  evidentiary  facts 
in  question  is  reported  by  him  to  have  been 

observed. 

In  the  case  of  immediate  real  evidence  (as 
above  described),  the  evidence  is  of  the  circum- 

VOL.  III.  D 
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stantial  kind  purely  :  it  is  a  case  of  purely  real, 
purely  circumstantial  evidence.  In  the  case  of 
reported  evidence,  it  is  of  a  compound  or  mixed 
kind,  composed  of  supposed  real  evidence  exhi- 
bited through  the  medium  of  personal ;  of  cir- 
cumstantial, exhibited  through  the  medium  of 
direct,  evidence.  To  the  reporting  witness 
indeed,  if  his  report  be  true,  it  was  so  much 
immediate,  so  much  pure  real  evidence :  but  to 
the  judge  it  is  but  reported  real  evidence. 

The  distinction  is  far  from  being  a  purely 
speculative  one:  practice  requires  to  be  di- 
rected by  it.  Reported  real  evidence  is  ana- 
logous to  hearsay  evidence,  and  labours  more 
or  less  under  the  infirmities  which  attach  to  that 
modification  of  personal  evidence,  compounded 
of  circumstantial  evidence  and  direct,  —  of  real 
evidence,  and  ordinary  personal  evidence  (evi- 
dence given  in  the  way  of  discourse) :  it  unites 
the  infirmities  of  both.  The  lights  afforded,  or 
said  to  have  been  afforded,  by  the  real  evidence, 
are  liable  to  be  weakened  in  intensity,  and  al- 
tered in  colour,  by  the  medium  through  which 
it  is  transmitted :  a  topic  which  will  come  to 
be  considered  in  the  book  which  treats  of 
makeshift  evidence. 

From  this  infirmity  results  an  obvious  practi- 
cal rule,  viz.  not  to  receive  real  evidence  in  the 
form  of  reported  real  evidence,  when,  without 
preponderant  inconvenience,  it  can  be  had  in 
the  form  of  immediate  real  evidence :  a  rule 
exactly  analogous  to  that  which  is  alike  obvious 
in  the  case  of  the  analogous  species  of  evidence 
called  hearsay  evidence.  But  of  this  else- 
where. 
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Sect.  II.  —  Infirmative  facts  applicable  to  Real 

Evidence. 

The  evidentiary  (i.  e.  the  criminative  or  in- 
culpative)  facts  belonging  to  this  class  being 
in  so  prodigious  adegree  multifarious ;  in  a  cor- 
respondent degree  multifarious  must  be  the 
&cts  that  apply  to  them  respectively  in  the 
character  of  infirmative  facts. 

Yet,  except  in  so  far  as  the  connexion  be- 
tween the  principal  fact  and  the  evidentiary  fact 
is  necessary,  there  is  not  one  such  evidentiary 
fiict  but  must  have  its  correspondent  infirmative 
&ct8,  by  the  possibility  of  which  its  probative 
force  is  diminished. 

Not  that  facts  are  altogether  wanting,  which 
(the  evidentiary  facts  being  by  the  nature 
of  the  principal  fact  so  many  criminative  or  in- 
culpative  facts)  are  applicable  in  common  to  all 
evidentiary  iacts  belonging  to  the  class  of  real 
evidence. 

Of  the  infimlative  facts  of  this  description, 
five  examples  may  be  designated  as  follows, 
viz. 

1.  Accident.  The  appearance  unquestion- 
able, but  not  having  for  its  cause  any  agency 
of  the  supposed  delinquent,  directed  to  the  pro- 
duction of  the  forbidden  result  in  question  : 
being  produced  either  by  causes  purely  physi- 
cal, or  (if  with  the  intervention  of  any  human 
agent  acting  in  pursuit  of  any  end)  produced 
either  by  some  other  person,  or  by  himself 
in  pursuit  of  some  unforbidden  end. 

2.  Self-exculpative  forgery  in  relation  to  real 
evidence,   (viz.  the  evidence  composed  of  the 
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appearances  in  question),  committed  by  some 
other  person,  guilty  either  in  respect  of  the 
offence  in  question  or  some  other  offence.  See, 
further  on^  forgery  in  relatmi  to  Real  Evidence. 

3.  Like  forgery  committed  by  some  other 
person,  who — though  not  guilty  in  respect  of 
the  offence  indicated  by  the  real  evidence  in 
question  in  its  genuine  state — yet,  under  the 
apprehension  of  the  indications  it  affords  to 
his  prejudice,  alters  the  appearance  in  question, 
with  a  view  to  the  doing  away  of  those  indica- 
tions.* 

4.  Like  forgery  committed  by  another  per- 
son, in  the  view  of  subjecting  the  defendant  to 

♦  In  a  tale  of  the  Arabian  Nights'  Entertainments  (the  Little 
Hunchback),  the  body  of  a  man  who  died  by  accident  finds 
its  way  into  the  house  of  an  innocent  man,  and  from  thence 
(under  the  apprehension  inspired  by  the  fear  of  its  operation 
in  the  character  of  real  evidence)  into  a  series  of  other  houses. 
Not  many  years  ago,  the  stOry  was  introduced  upon  the 
English  stage.  <  So  many  transfers  (as  above);  so  many  exem- 
plifications of  real  evidence ;  so  many  exemplifications  of  a 
forgery,  and  at  the  same  time  an  innocent  forgery,  of  real 
evidence. 

The  case  of  Captain  Donnellan,  who  was  hanged  for  the 
murder  of  sir  Theodosius  Boughton,  gave  occasion  to  an 
anonymous  treatise  on  the  subject  of  circumstantial  evi- 
dence. Under  a  system  of  penal  procedure  distinguished 
beyond  all  others  for  its  favourableness  to  the  defendant, 
instances  (it  thence  appears)  have  been  but  too  abundant, 
in  which  innocence  has  sunk  under  the  weight  of  falla- 
cious real  evidence.  In  any  of  these  instances,  suppose  the 
defendant,  thus  pressed,  endeavouring  to  remove  the  pressure ; 
you  have  so  many  instances  of  forgery,  and  that  innocent 
forgery,  of  real  evidence.  In  the  instances  where  the  undue 
and  irreparable  punishment  took  place,  the  fault  (let  it  be 
observed)  lay  not  so  much,  if  at  all,  in  the  system  of  procedure, 
as  in  the  substantive  branch  :  in  the  making  use  of  a  species 
of  punishment,  which,  were  it  only  because  the  mischief  of  it 
is  irreparable,  would  be  unfit  for  use. 
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the  imputation  in  question  for  a  malicious  pur- 
pose ;  f .  e.  for  the  purpose  of  causing  him  to 
suffer  (either  at  the  hand  of  the  law  or  in 
the  way  of  reputation)  as  if  the  offence  in  ques- 
tion had  had  him  for  the  author  of  it  or  a  par- 
taker in  it. 

6.  Like  forgery  committed  in  sport;  i.  e. 
without  any  design  to  subject  the  individual  in 
question  either  to  legal  punishment  or  lasting 
disrepute,  but  only  to  momentary  alarm.* 

Sect.  III.  —  On  the  circumstantial  evidence  of 
delinquency,  afforded  by  the  posscmon  of  an 
article  of  criminative  Real  Evidence. 

Nothing  is  more  familiar  than  the  yvoxA posses- 
sum  ;  nothing  more  variable  and  indistinct  than 
the  ideas  which  are  wont  to  be  attached  to  that 
word :  but,  in  so  far  as  on  any  occasion  it  is 
considered  as  being  applicable  in  such  sort 
that  a  thing  considered  as  a  source  of  crimina- 
tive real  evidence,  being  such  in  relation  to  the 
supposed  delinquent  in  question,  is  considered 
as  being  in  his  possession, — in  so  far  is  the  rela- 
tion indicated  by  the  word  possession  apt  to 
be  considered  as  evidentiary  of  delinquency  in 
his  instance.  Of  this  species  of  criminative 
circumstantial  evidence,  possession  of  stolen 
goods  affords  the  most  obvious  and  frequently 
exemplified  case. 

Of  possession  of  criminative  evidence,  the 
probative  force  will  be  liable  to  be  varied  ac- 
cording to  a  distinction  expressible  by  the  terms 

•  Example — story  of  Joseph  and  his  brethren. 
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actical  and  antecedent :  actual,  when,  at  the  very 
time  in  question,  the  thing  in  question  is 
supposed  to  be  found  in  possession  of  the 
supposed  delinquent;  antecedent,  when  it  ia 
only  supposed  to  have  been  in  his  possession  at 
some  antecedent  point  of  time. 

In  the  latter  case,  its  identity  is  supposed^ 
but  is  liable  to  become  the  matter  of  an  ad- 
ditional question:  in  relation  to  which  ques- 
tion, this  or  that  supposed  intrinsic  mark  of 
ownership,  designed  or  undesigned,  will  fre- 
quently present  itself  in  the  character  of  an  ar- 
ticle of  real  evidence,  serving  to  probabilize  the 
supposed  fact  in  question ;  viz.  that  the  thing 
which  is  not  now,  was  at  some  antecedent 
point  of  time,  in  the  possession  of  the  supposed 
delinquent. 

To  possession  of  criminative  real  evidence, 
in  its  character  of  a  fact  evidentiary  of  delin- 
quency, apply,  in  the  character  of  infirmative 
facts,  those  five  which  we  have  seen  applying  to 
real  evidence  itself  when  considered  as  crimi- 
native. 

Additional  infirmative  facts  applying  to  pos- 
session of  criminative  real  evidence,  and  not  to 
the  real  evidence  itself,  are, 

6.  (1.)  Unconsciousness:  when,  though  the 
situation  of  the  thing  in  question  is  or  has  been 
such  as  to  warrant  its  being  said  to  be  or  to 
have  been  in  the  possession  of  the  supposed  de- 
linquent, he  himself  has  never  been  conscious 
of  its  being  so :  a  state  of  things  that  may  na- 
turally enough  have  been  brought  into  exist- 
ence by  any  of  the  five  causes  enumerated 
(as  above)  under  the  head  of  real  evidence. 
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7.  (2.)  Clandestine  introdttctian.  Subsequently 
to  the  introduction  of  the  thing  into  the  place 
by  its  introduction  into  which  it  is  put  into  his 
possession^  he  becomes  conscious  of  its  being 
there ;  but,  of  the  operation  by  which  it  was 
introduced,  he  had  not,  while  the  operation  was 
going  forward,  any  knowledge. 

8.  (3.)  Forcible  introduction:  when  it  was  with 
his  knowledge  indeed,  but  against  his  declared 
OP  known  will,  that  the  thing  in  question  wasi 
placed  in  that  situation  in  which  it  is  con- 
sidered as  being  in  his  possession  :  as,  if,  by 
conspiracy  among  three  men  against  one,  one 
lays  hold  of  both  his  hands,  another  puts  into  his 
pocket  a  stolen  handkerchief,  which  the  third, 
running  up  during  the  scuffle,  finds  there. 

By  the  circumstance  of  force,  supposing  it 
proved,  the  criminative  effect  of  possession  (as 
above)  would  be  destroyed  altogether :  but  what 
may  happen  is,  that  the  possession  shall  have 
been  proved,  when  the  force  is  not  proved. 

9.  (4.)  In  case  of  supposed  antecedent  posses* 
sion  (as  above),  —  non-identity  of  the  thing  in 
question.  The  man  is  seen  running,  and,  on  the 
path  which  he  has  been  taking,  a  handkerchief 
is  seen  lying.  A  handkerchief  resembling  it 
had  been  seen  in  his  hand ;  but,  though  similar, 
it  was  not  the  same. 

10.  (5.)  Furtherance  of  justice:  receipt  or 
seizure  of  the  thing  in  question,  in  the  view  of 
applying  it  to  its  use  in  the  character  of  a  source 
of  criminative  evidence :  as  in  the  case  of  an 
official  minister  of  justice  so  demeaning  himself 
in  the  execution  of  his  office,  or  an  individual 
volunteering  his  services  to  the  same  effect. 

Nothing  can  be  more  persuasive  than  the  cir- 
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cumstance  of  possession  commonly  is,  when 
corroborated  by  other  criminative  circum- 
stances :  nothing  more  inconclusive,  supposing 
it  to  stand  alone.  Receptacles  may  be  contained 
one  within  the  other,  as  in  the  case  of  a  nest 
of  boxes  :  the  jewel  in  a  case ;  the  case  in  a 
box;  the  box  in  a  bureau;  the  bureau  in  a 
closet;  the  closet  in  a  room;  the  room  in  a 
house ;  the  house  in  a  field.  Possession  of  the 
jewel,  acttuil  possession,  may  thus  belong  to 
half  a  dozen  different  persons  at  the  same  time : 
and  as  to  antecedent  possession,  the  number  of 
possible  successive  possessors  is  manifestly 
beyond  all   limit. 

Connected  with  this  subject,  is  the  considera- 
tion of  the  probative  force  o( possession  of  crimi- 
native written  evidence: 

When  written  evidence, — such  as  (supposing 
it  to  have  for  its  author  the  supposed  delin- 
quent) would,  in  the  character  of  confessorial 
evidence,  tend  to  induce  a  persuasion  of  his 
being  guilty  of  the  offence  in  question,  —  is 
found  in  his  possession ;  the  mere  circumstance 
of  its  being  in  his  possession  will  of  itself,  if  se- 
parated from  the  circumstances  that  are  so  apt 
to  be  connected  with  it,  scarce  be  capable  of 
possessing  criminative  force  sufficient  to  entitle 
it  to  the  denomination  of  criminative  evidence. 

If,  indeed,  possessing  with  regard  to  him 
this  criminative  tendency,  and  speaking  in  his 
own  person,  it  appears  upon  the  face  of  it  to  be 
written  with  his  own  hand,  (as  in  the  case  of  a 
memorandum  written  for  his  own  use,  or  a 
letter  written  by  him  and  intended  to  be  sent 
to  the  person  to  whom  it  is  addressed,  but  not 
sent)  ;  there  is  no  doubt  that, — if,  being  spoken. 
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it  would  have  amounted  to  self-criminative  (i.  e. 
to  confessorial)  evidence,  —  it  will,  being  writ- 
ten, amount  to  no  less.  But  in  this  case  its  cri- 
mmative  force  depends  altogether  upon  what  it 
contributes  in  the  character  of  confessorial  evi- 
dence, towards  inducing  a  persuasion  of  his  hav- 
ing been  concerned  in  the  forbidden  act.  From 
the  circumstance  of  its  being  found  in  his  pos- 
session, it  can  scarce  be  said  to  derive  any 
probative  force  over  and  above  what  it  would 
have  possessed  if  found  any  where  else  :  if,  for 
example,  being  a  letter,  it  had  been  sent  to  the 
person  for  whom  it  was  designed,  and  by  him 
produced  in  evidence. 

It  being  still  of  such  a  nature  as  (had  it  for 
its  author,  as  above,  the  supposed  delinquent, 
and  were  it  spoken  in  bis  person)  would 
operate  against  him  in  the  character  of  con- 
fessorial evidence ;  suppose  it  were  to  have  for  its 
author  another  individual,  writing  and  speaking 
of  the  criminal  transaction  in  question ;  whether 
in  the  character  of  an  accomplice  or  an  accuser. 
With  a  probative  force  proportioned  to  the 
strength  of  the  indication  afforded  by  it,  and 
to  the  trustworthiness  of  the  writer,  it  would 
operate  in  the  character  of  the  weak  and  make- 
shift species  of  evidence  which  will  be  brought 
to  view  in  the  next  book  under  the  name  of 
casuallt/'Written  or  written  casual  evidence. 
But,  from  the  circumstance  of  its  being  found 
in  the  possession  of  the  supposed  delinquent, 
it  would  scarcely  derive  any  probative  force, 
over  and  above  what  it  would  have  possessed, 
if,  in  its  way  to  his  house,  it  had  been  inter- 
cepted (for  example,  at  a  post-office). 

Addressed  to  him  by  word  of  mouth, — or  even. 
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although  not  addressed  to  him»  if  spoken  in  his 
presence, — ^a  discourse  of  exactly  the  sametenor 
might  have  operated  against  him  with  a  con- 
siderable degree  of  probative  force.  Why  ?  Be- 
cause,— ^when  the  supposed  delinquent  and  the 
virtual  accuser  were  (at  the  time  of  uttering  the 
virtual  accusation)  in  presence  of  each  other,  — 
not  only  the  motive  to  contradict  the  accu- 
sation in  case  of  its  falsity,  but  the  opportunity, 
the  opportunity  for  immediate  contradiction, 
esdsts.  Non-contradiction  of  criminative  disr 
course  operates  therefore  as  evidentiary  of  con- 
fession ;  though  not  Mrithout  standing  exposed 
to  the  debilitative  force  of  various  infirmative 
facts.  .  But,  where  the  form  of  the  criminative 
discourse  was  in  writing,  and  the  parties  not  in 
presence ;  the  opportunity  of  immediate  contra- 
diction not  havmg  place ;  the  circumstance  of 
the  writing's  being  found  in  the  possession  of  the 
individual  so  addressed  by  it,  scarce  affords, 
of  itself,  any  the  slightest  inference. 

In  the  case  of  real  evidence,  possession  may 
indeed,  and  not  unreasonably,  be  consi- 
dered as  operating  in  the  character  of  a  crimi- 
native circumstance.  Why  ?  Because,  by  pos- 
session of  things  fit  for  use,  a  most  natural 
(though  sometimes  not  an  infallible)  presump- 
tion is  afforded  of  actual  use  and  ownership :  in- 
cluding under  the  head  of  use,  in  the  case  of  a 
mercantile  man,  sak^  as  being  a  mode  of  using 
particularly  adapted  to  his  situation  in  life. 

But,  as  in  the  case  of  real  evidence  a  man's 
having  possession  of  a  thing  of  any  sort  affords 
of  itself  scarce  any  presumption  of  his  having 
made  it ;  so,  in  the  case  of  written  evidence, 
mere  possession  of  a  manuscript  of  any  kmd. 
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not  being  in  his  own  hand  -  writings  affords 
scarce  any  presumption  of  his  having  been 
the  author  of  it.  In  regard  to  writings,  as 
in  regard  to  chairs  and  tables,  possession  is.. 
good  evidence  of  ownership :  but  of  the  pos- 
sessor's being  the  author  of  the  writings,  it 
is  not  much  better  evidence  than  qf  his  having 
made  the  chairs  and  tables. 

True  it  is,  that,  where  the  authorship  has 
for  its  proof  similitude  of  hands  (which  is  a 
sort  of  real  evidence),  possession  adds  probable 
force  to  it.  Why?  Because,  if  it  be  extra- 
ordinary that  writing,  bearing  such  a  degree 
of  resemblance  to  that  of  Reus,  should  not  be 
his,  it  is  still  more  extraordinary  that  writ- 
ing bearing  such  a  degree  of  resemblance  to  that 
of  Reus,  and  moreover  found  in  his  possession, 
should  not  be  his. 

Taken  by  itself,  so  weak  is  the  probative, 
the  criminative  force  of  written  evidence,  (un- 
derstand all  along  such  written  evidence  the 
tendency  of  which  is  to  fix  the  imputation 
of  the  offence  in  question  on  the  individual 
in  whose  possession  it  happens  to  be  found), 
that  it  is  scarce  susceptible  of  being  rendered 
weaker  by  the  consideration  of  any  facts  opera- 
ting in  the  character  oi  infirmative  facts.  But 
the  infirmative  facts  capable  of  applying  to  it 
are  of  the  same  nature  as  those  which  have 
been  seen  applying  to  the  case  of  possession 
of  real  evidence  at  large,  when  considered  in 
respect  of  the  criminative  force  with  which 
it  is  capable  of  operating. 

So  far  as  concerns  clandestine  introduction, 
(so  it  exceed  not  a  certain  magnitude,)  a  mass 
of  written  evidence  possesses  a  means  peculiar 
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to  itself  for  being*  introduced  into  a  man's  pos- 
session without  his  consent  or  privity.  It  may 
have  come^  for  example^  by  the  post,  addressed 
to  himself:  it  may  have  come  by  the  post  ad- 
dressed to  some  inmate  of  his,  and  thus  remain 
in  his  possession  for  any  length  of  time  without 
his  knowledge. 

"  On  such  an  occasion"  (naming  it),  "  my  dear 
friend,  you  failed  in  your  enterprise ;"  an  enter- 
prise (describing  it  by  allusion)  of  theft,  robbery, 
murder,  treason  :  **on  such  a  day,  do  so  and  so, 
and  you  will  succeed."  In  this  way,  so  far  as  pos- 
session of  criminative  written  evidence  amounts 
to  crimination,  it  is  in  the  power  of  any  one  man 
to  make  circumstantial  evidence  of  criminality 
in  any  shape,  against  any  other. 

It  has  perhaps  very  seldom  happened  that 
written  evidence,  tending  to  criminate  a  man  in 
respect  of  the  crimes  in  question,  has  been  found 
in  his  possession,  but  there  has  been  good  and 
sufficient  reason  for  regarding  him  as  guilty. 
But,  in  these  same  cases,  the  principal  reason 
has  been  constituted,  not  by  this  of  possession, 
but  by  similitude  of  hands,  or  by  other  evi- 
dence. 

Supposed  facts  that  belong  not  to  this  head 
are  apt  to  be  urged  in  the  character  of  infir- 
mative  facts,  for  the  purpose  of  encountering 
the  criminative  circumstantial  evidence  consti- 
tuted by  possession  of  written  evidence  of  the 
nature  here  in  question.     Such  are, 

1.  Irrelevancy  of  the  discourse,  either  with 
reference  to  delinquency  in  general,  or  with 
reference  to  the  particular  species  of  delin- 
quency, or  individual  act  of  supposed  delin- 
quency, iu  question. 
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2.  Unauthenticity  of  the  script  purporting 
to  be  in  the  hand-writing  of  the  supposed  de- 
Bnquent.* 

Sect.  IV.  —  0/ interrogation ^  as  an  instrument 
for  supplying  the  deficiencies  of  Real  Evidence. 

In  the  character  of  criminative  evidences, 
besides  the  special  and  contingent  infirmities  to 
which  they  are  respectively  liable,  the  several 
mute  evidences  which  compose  the  subject  of 
this  chapter  have,  as  such,  several  infirmities 
in  common.  1 .  The  indications  they  afford  are 
particularly  apt  to  be  incomplete.  By  written 
evidence,  to  which  it  happens  to'be  found  in 
the  possession  of  the  supposed  delinquent,  the 
lights  afforded  may  be  to  any  degree  broken, 
imperfect,  inconclusive.  2.  From  the  intrinsic 
nature  of  these  mute  evidences,  by  which  their 
criminative  force  is  exposed  to  the  opposition  of 
so  many  infirmative  facts,  arises  the  question — 
a  question  that  forces  itself  upon  every  rational 
mind, — ^these  several  possible  infirmative  facts, 
in  the  individual  case  in  question,  have  they, 
or  any  of  them,  actually  had  place  ? 

For  filling  up  the  above-mentioned  defi- 
ciencies, for  clearing  up  these  last-mentioned 
doubts,  the  nature  of  things  has  provided  one 
and  the  same  natural  and  naturally  efficacious 
instrument  —  interrogation. 

On  this,  as  on  all  other  occasions,  the  way  to 
know  is  to  inquire  :  a  proposition  that  from  the 
beginning  of  the  world  to  the  present  day 
has  never  been  a  secret  to  any  human  being, 
unless  it  be  to  English  lawyers.     And  of  whom 

•  See  Book  VII  Authentication. 
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to  inquire  ?  Of  whom,  but  of  the  one  person  in 
the  world,  who,  if  the  fact  be  in  existence,  can- 
not fail  to  know  of  it  ? — ^the  one  person  in  the 
world,  in  comparison  with  whose  evidence 
every  other  imaginable  species  of  evidence, 
direct  or  circumstantial  (except  in  so  far  as 
this  naturally  best  evidence  happens  by  the 
force  of  sinister  motives  to  be  driven  into  men- 
dacity), is  a  miserable  makeshift :  insomuch  that 
if,  on  the  score  of  hardship  to  the  person  so  in- 
terrogated, there  were  any  rational  objection 
capable  of  applying  to  the  extraction  of  the 
evidence  from  this  most  direct,  and  (in  case  of 
confessorial  responsion)  most  trustworthy,  of 
all  sources,  —  it  would  operate,  and  with  aug- 
mented force,  to  the  exclusion  of  all  other  evi- 
dence. 

The  case  in  which  the  written  evidence  is  con- 
fessorial, as  compared  with  the  case  in  which  it 
is  extraneous,  here  presents  a  difference.  In 
the  case  of  confessorial  written  evidence,  the 
author  of  the  writing  and  the  possessor  of  it 
are  but  one  person:  there  is  not,  therefore, 
of  necessity  more  than  one  person  of  whom 
to  inquire  concerning  it.  In  the  case  of  extra- 
neous written  evidence,  there  are  at  least  two 
persons ;  the  person  in  whose  possession  it  is 
supposed  to  be,  and  the  person  whose  writing 
it  is  supposed  to  be.  These  two  at  the  least : 
add  to  whom  (in  the  case  of  a  script  purporting 
or  supposed  to  be  a  transcript,  or  written  from 
dictation),  the  original  writer  or  dictator,  on  the 
one  hand  ;  the  transcriber  or  amanuensis,  on  the 
other. 

Of  these  two  persons,  the  possessor  and  the 
writer  (dismissing,  for  simplicity's  sake,  the  ac- 
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cidental  decomposition  of  the  writer  into  th« 
original  and  the  derivative  writer  as  above),  it 
may  happen  to  the  latter  to  be  no  longer  forth* 
coming  in  such  sort  as  to  be  subject  to  inquiry : 
death,  imbecility,  or  expatriation,  may  have  put 
him  out  of  reach.  In  this  case,  the  imperfect 
evidence  which  to  false  science  and  blind  pre- 
judice has  been  the  object  of  exclusive  choice, 
is  left  by  necessity  in  the  character  of  the 
only  receivable,  because  the  only  obtainable, 
evidence  from  that  same  source. 

But,  in  the  case  of  confessorial  evidence, 
where  the  possessor  of  the  evidence  and  the 
writer  are  one  and  the  same  person,  if  he  be 
also  the  defendant,  and  in  that  character  forth- 
coming, this  first  resource,  the  faculty  of  inquir- 
ing, remains  accessible. 

On  this  same  occasion,  there  remains  in  both 
the  above  cases  yet  another  sort  of  person, 
who,  when  the  process  of  inquiry  is  going  on, 
oug^t  not  to  pass  unheeded.  This  is  the  person^ 
whosoever  he  mjaiy  be  (in  the  ordinary  course 
(rf  things,  an  official  person),  by  whose  instru- 
mentality the  papers,  which  it  was  so  much  the 
mterest  of  other  persons  to  conceal,  have  been 
brought  under  the  eye  of  justice.  The  papers 
produced  in  the  character  of  criminative  evi- 
dence, whether  confessorial  or  extraneous,  are 
all  genuine.  Be  it  so :  —  but  the  papers  which 
thus  are  produced,  are  they  all  the  papers  that, 
in  the  character  of  evidence  in  relation  to  this 
same  supposed  delinquency,  could  have  been 
produced?  These  are  criminative:  but  did 
the  same  possession,  or  any  other  within  the 
reach  of  the  searchers,  afford  no  others  that  were 
exculpative  ?     These  are  questions  which  com- 
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mon  sense,  in  aid  of  common  probity,  cannot 
fail  of  pressing  upon  the  minds  of  all  parties 
concerned  ;  but  to  which  the  system  of  English 
procedure  affords  no  adequate  and  all-compre- 
hensive means  of  obtaining  answers. 

In  pursuance  of  one  of  the  most  mischievous 
conceits  that  ever  entered  into  a  lawyer's  head 
—  one  of  the  most  absurd  if  justice,  one  of 
the  best  imagined  if  injustice,  were  the  object; 
the  above  sources  of  necessary  explanation  have 
in  great  measure  been  cut  off :  and  always  to 
the  prejudice  of  justice,  on  whichever  side  of  the 
cause  seated. 

By  the  responsive  testimony  of  the  defendant, 
the  existence  of  the  criminative  fact  cannot  be 
established,  nor  the  clouds  that  hung  over  it  be 
cleared  up,  because  no  man  is  to  be  com- 
pelled to  accuse  himself. 

By  the  responsive  judicial  testimony  of  the 
same  person,  neither  can  the  existence  of  any 
of  the  above-mentioned  iw/ima/^ve  facts  be  esta- 
blished, nor  the  clouds  that  hung  over  it  be 
cleared  up ;  because  no  man  is  to  be  a  witness 
in  his  own  cause. 

If  it  were  by  a  plaintiff  in  the  cause  that  a 
mass  of  evidences, — partly  inculpative,  partly 
infirmative  with  relation  to  the  criminative 
facts,  or  in  any  other  way  exculpative, — were 
discovered  and  made  forthcoming ;  he  produces 
what  he  pleases,  he  suppresses  what  he  pleases : 
master  at  the  same  time  of  an  accusation  and 
a  defence,  he  produces  the  accusation,  he 
suppresses  the  .defence.  Why  ?  —  because  no 
man  is,  with  or  against  his  will,  to  be  a  witness 
in  his  own  cause. 

Of  these   mischievous   maxims,   the  breach 
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[8  as  notorious  and  perhaps  as  extensive  as 
the  obsenrance  ;  but,  oroken  as  they  are,  there 
remains  force  in  them  to  do  mischief  in  deplor- 
able abundance,  as  well  by  their  application 
to  this  topic,  as  to  a  multitude  of  others.* 

Sect.  V.  —  Forgery  of  Real  Evidence. 

Whek  the  appearance  of  things  leads  to 
wrong  conclusions,  the  deceit  will  sometimes 
be  tiie  pure  work  of  nature,  at  other  times  the 
work  of  human  artifice. 

The  former  case  is  exemplified  but  seldom  ; 
when  it  is,  its  birth  may,  in  the  language  in  use 
among  naturalists,  be  ascribed  to  the  play  of 
nstaie. 

The  irrational  animals  may  be  ranked,  and  to 
this  purpose  without  injury,  in  the  class  of 
things.  A  case  which,  whether  real  or  fictitious, 
is  famous  in  the  history  of  French  jurispru- 
dence, may  serve  for  illustration  to  an  English 
e^t.  There,  as  elsewhere,  m^pies  have  been 
remarked  for  a  propensity  to  pick  up  and  hide 
not  food  only,  but  other  articles,  though  of  a 
attttre  not  applicable  by  these  hoarders  to  any 
aacertcunable  use.  An  innocent  person  was 
accused  of  stealing  firom  the  house  of  a  neigh- 
bour several  pieces  of  gold,  and,  being  convicted, 
tufiered  an  ignominious  death.  The  real  thief 
was  a  magpie,  which,  without  the  privity  of  its 
master,  haa  taJcen  the  money  at  difi^rent  times, 
piece  by  piece,  from  the  too  accessible  hoard  of 
a  fieighbour,  and  deposited  it  in  a  place  inac- 

•  See  Book   IX.    Exclusiok.     Part   IV.     Vexatiok. 
Chap.  3.  Self-iliMenriog  Evidence. 

VOL.  III.  E 
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cessible  to  any  other  than  the  unfortunate  per^ 
son  who  suffered  as  for  stealing  it. 

When  the  deceit  is  the  work  of  art — has 
human  artifice  for  its  cause — it  may  be  ranked 
y/ith  forgery :  the  act  by  which  deceit  is  pro- 
duced, or  endeavoured  to  be  produced,  may  be 
termed /orrery  of  real  ^vklence* 

In  another,  though  a  nearly  related,  point 
of  view,  forgery  of  real  evidence  is  to  real  evi- 
dence, what  subornation  is  to  personal :  it  is 
an  attempt  to  pervert  and  corrupt  the  nature  of 
things,  of  real  objects,  and  thus  force  them  to 
speak  false.  Of  themselves  the  things  are 
silent,  or,  if  they  speak,  speak  to  the  inculpa- 
tion of  the  defendant :  by  the  force  he  applies, 
a  thing  that  was  silent  is  made  to  depose 
falsely ;  a  thing  that  was  speaking  against,  him 
is  either  made  to  speak  in  his  favour,  or  at  least 
put  to  silence. 

As  well  in  the  case  of  real  evidence  as  in  the 
case  of  written  evidence,  forgery  is  susceptible 
of  one  main  distinction — into  fabricative  and 
obliterative.  The  case  where,  ia  the  employment 
of  expedients  of  this  kind,  the  endeavour  of  the 
criminal  is  simply  to  remove  the  imputation  from 
himself,  without  seeking  to  fasten  it  on  any  body 
else,  is  as  common  as  the  other  case  is  rare^ 

*  In  some  cases,  this  species  of  fraud  (the  deceptitious 
fabrication,  obliteration,  or  alteration,  of  the  appearances  pre- 
sented by  a  natural  body)  constitutes  a  substantive  indepenaent 
offence  of  itself —  forgery  of  which  writing  of  any  kind  is  the 
subject-matter  or  the  object — forgery  of  which  general  money 
of  any  sort,  the  general  medium  of  exchan^,  is  the  subject- 
matter  or  the  object :  of  these  modifications  of  the  more 
extensive  species  of  deception  —  forgery  in  regard  to  real 
endence  in  general — the  subject-matter  has  been  already 
touched  upon  under  the  head  of  Pre-appointed  Real  Evidence. 
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Whatever  be  the  crime,  a  main  object  of  the 
endeavour  of  the  criminal  is  of  course  to  ex- 
punge, as  effectually  as  possible,  all  traces  of 
the  commission  of  it.  The  hands,  the  garments 
of  the  murderer,  have  they  received  a  stain  from 
the  blood  of  the  deceased  ?  The  most  obvious 
reflection  suggests  the  removing  the  stain  from 
every  thing  from  which  it  can  be  removed,  and 
the  destroying  or  hiding  any  thing  from  which 
it  cannot  be  removed.  To  superinduce  upon 
any  object  an  appearance,  the  tendency  of 
which  shall  be  to  disprove  the  commission  of 
the  crime, — ^whether  by  disproving  the  existence 
of  the  criminal  act  or  some  criminative  circum- 
stance, or  by  proving  the  existence  of  some 
justificative,  or  extenuative,  or  exemptive,  cir- 
cumstance ; — an  artifice  of  this  tendency  would 
suppose  an  ulterior  degree  of  refinement,  and 
would  come  under  the  denomination  oifabri- 
cative  forgery  of  real  evidence. 

As  it  is  only  through  the  medium  of  physical 
facts  that  psychological  facts  can  be  brought  to 
view,  it  is,  consequently,  through  the  medium 
of  physical  facts  alone,  that  any  deceptitious 
representation  of  psychological  facts  can  be 
conveyed.  Physical  facts  alone,  and  not  psy- 
chological facts,  are  the  only  one  of  the  two 
sorts  of  facts  upon  and  in  respect  of  which 
forgery  can,  properly  speaking,  be  committed — - 
to  which  the  operations  indicated  by  the  term 
forgery  can  bear  any  direct  and  immediate 
application. 

As  to  physical  facts ;  although,  among  the 
several  modifications  of  which  real  evidence 
of  the  evanescent  kind  is  Isusceptible  —  evidence 
consisting  of  motions,  sounds,  colours,  smells, 
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tastes,  and  (if  the  word  may  be  used)  touches,-^ 
there  is  not  perhaps  a  single  article  that  has 
not,  at  one  time  or  other,  been  taken  for  the 
subject  of  that  sort  of  deceptidous  operation 
which,  applied  to  other  subjects,  has  received 
the  name  o( forgery ;  yet  it  is  among  the  modi-* 
fications  o{ permanent  real  evidence  that  we  are 
to  look  for  that  modification  of  forgery  which 
is  most  in  use,  most  readily  apprehended,  and 
most  apt  to  present  itself  under  that  name. 

The  beautiful  history  of  the  patriarch  Joseph 
will  afford  us  one  exemplification  of  forgery 
respecting  real  evidence.  Preparatory  to  the 
affectionate  forgiveness  he  meditated  to  extend 
to  his  brethren,  his  plan  required  that  an  alarm 
should  be  raised  in  their  guilty  bosoms:  an 
apprehension  of  being  punished,  not  indeed  for 
the  barbarity  of  which  he  had  formerlv  been 
the  victim,  but  for  a  supposed  offence  of  recent 
date,  of  which  they  were  altogether  innocent. 
In  this  view  it  was,  that,  into  one  of  the  sacks 
that  had  been  filled  with  the  com  which  they 
had  been  buying,  he  caused  a  cup  to  be  intro^ 
dnced,  whicn,  not  having  bought  it,  they  had 
never  meant  to  take.  Here  then  we  have  an 
example  of  forgery  of  real  evidence  of  theft ; 
forgery  of  real  evidence  of  the  permanent  kind : 
— forgery  of  evidence  presented  by  the  perma-* 
nent  situation  of  a  certain  material  object,  a 
certain  real  body,  principal  object  and  subject** 
matter  of  the  supposed  theft,  the  imputation  of 
which  it  was  intended  thus  to  fix  upon  them^ 
though  for  a  time  only,  and  for  a  generous  and 
friendly  purpose. 

Another  example  may  be  afforded  by  the 
modem  case  of  Captain  bonnellan.    The  smell 


afforded  by  the  laurel-water,  the  poisou  sup- 
posed to  have  been  employed  by  him  as  the 
instrument  of  death, — this  important  pheno- 
menon, susceptible  of  permanence  in  respect 
of  the  substance  itself  and  its  odorous  power, 
evanescent  when  considered  in  respect  of  the 
sensations  of  which,  on  any  given  occasion,  it 
might  have  been  productive, — was,  at  any  rate 
(so  long  as  the  phial  continued  impregnated 
with  it),  a  lot  of  real  evidence:  a  lot  of  evidence 
indicative,  at  once,  of  the  physical  act  by  which 
the  poison  was  applied  to  the  organs  of  the 
])atient ;  of  the  intention,  the  murderous  inten- 
tion, in  pursuance  of  which  these  acts  were 
performed ;  and  of  the  criminal  consciousness 
with  which  that  intention  was  accompanied. 
Conscious  of  all  these  facts,  as  well  as  of  the 

Smishment  annexed  by  law  to  such  crimes, 
onnellan,  on  observing  how  the  phial  had 
become  the  subject  of  observation,  took  it  up, 
and,  with  the  apparent  view  of  doing  away  the 
iiifitaructive  smell,  poured  water  into  it,  and 
rinsed  it  out.  The  forgery  thus  actually  com- 
mitted was  of  the  kind  that  has  been  distin- 
guished by  the  name  of  obliterative.  Suppose 
Iiow  that,  instead  of  simply  clearing  the  phial 
of  the  ei^isting  smell,  it  had  been  his  plan,  for 
further  security,  to  superinduce  another;  the 
smell,  for  instance,  of  some  highly-scented 
medicine,  such  as  would  have  been  suitable 
to  the  patient's  case :  fabricative  forgery  would 
thus  have  been  added  to  obliterative. 

In  the  case  where  guilt,  guilt  on  the  part  of 
the  forger,  really  exists, — the  inculpative  fact, 
of  which  the  act  in  question  operates  as  evi- 
deace,  is  a  psychological  fact — the  existence 
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of  culpable  consciousness  —  consciousness  that 
the  act,  whereby  the  effect  is  intended  to  be 
produced,  is  of  the  number  of  those  which 
stand  proscribed  by  one  at  least  of  the  two 
guardian  sanctions,  the  political  and  the  moral, 
if  not  by  both. 

The  presumption  thus  afforded  by  this  spe- 
cies of  circumstantial  evidence, — the  presump- 
tion of  correspondent  delinquency,  —  is  ob- 
viously a  strong  one;  it  is,  however,  far  from 
being  a  conclusive  one.  Cas^s,  supposable 
cases,  are  not  wanting,  in  which  (supposing 
them  realised)  the  failure  of  the  presumption, 
the  erroneousness  of  the  inference,  will  be 
obvious  and  indisputable;  nor  are  instances 
wanting  in  which  these  several  supposable 
cases  have  been  exemplified  in  real  life. 

1 .  Forgery  (exculpative)  in  self-defence  against 
a  false  accusation;  forgery  having  for  its  object 
the  removal  of  appearances  tending  to  fasten 
the  imputation  of  delinquency  upon  an  indi- 
vidual really  innocent.  The  party  in  question 
being  innocent, — suppose  at  the  same  time  a 
number  of  natural  appearances  tending  to  in- 
duce a  persuasion  of  his  being  guilty.  Take 
away  the  pre-existing  source  of  deception,  the 
forgery  in  question  is  true  evidence  of  guilt : 
add  the  pre-existing  source  of  deception,  — the 
forgery  by  which  the  deception  from  this  source 
is  endeavoured  to  be  done  away,  is,  in  the  cha- 
racter of  evidence  of  guilt,  fallacious. 

No  system  of  established  procedure  is  yet 
known  that  does  not  afford  instances  —  in- 
stances in  greater  numbers  than  an  eye  of  sen* 
sibility  can  contemplate  without  concern  and 
apprehension, — where  individuals,  really  intio- 
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cent,  have  sunk  under  a  load   of  imputation 
heaped  upon  them  by  fallacious  circumstantial 
evidence.     Suppose  an  article  of  this  descrip- 
tion, pregnant  with  false  inferences, — an  article 
exhibiting  appearances  susceptible  of  perma- 
nence:— the  dagger  employed  by  a  murderer, 
conveyed  into  the  pocket  of  an  innocent  man  ; 
the  garment  of  an  innocent  man  stained,  by 
design  or  accident,  with  blood  from  the  body 
of  a  man  who  has  been  murdered.  Suppose  the 
innocent  man  detected  in  his   endeavours  to 
rid  himself  of  the  dagger,  to  wash  away  the 
blood:   the  dagger,   the   blood,   fallacious  as 
they  are,  are,  notwithstanding,  evidence :  these 
endeavours,  innocent  as  they  are,  will  accord- 
ingly be,  in  appearance  at  any  rate,  and  in  a 
certain  sense  in  reality,  forgery  of  real  evidence. 
The  case  of  the  unfortunate  Galas  affords  an 
exemplification  of  more  than  one  of  the  inci- 
dents by  which  the  conclusiveness  of  an  incal- 
pative  presumption  may  be  proved.     A  son  of 
nis  had  received  a  violent  death  from  his  own 
hands:  the  father  was  brought  to  trial  on  a 
charge  of  murdering  the  son.     As  far  as  the 
confusion  of  mind  into  which  he  was  plunged 
peraiitted,  he  had  obliterated  or  changed  some 
of  the  appearances  about  the  body  of  the  de- 
ceased, and  other  circumjacent  bodies :  here 
was  foi^ery  of  real  evidence.    On  his  examina- 
tion, he  denied  some  of  the  facts  by  which  the 
Don-naturality  of  the  death  was  indicated  :  in 
this  mode,  as  in  the  former,  he  concealed — not 
MMleed  the  fatal  act  itself,  the  act  by  which  the 
process  of  strangulation  was   effected  (for  in 
that  he  had  neither  part  nor  privity), — but  some 
of  the  evidentiary  facts  by  which  it  was  indi- 
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cated :  here  was  clandestinity.  To  what  end 
all  these  aberrations  from  the  line  of  truth  ? — 
to  cover  guilt? — no;  for  there  was  none  any 
where.  The  object  was  to  save  the  reputation 
of  his  departed  child,  and  thereby  the  reputa- 
tion of  the  family,  from  the  ignominy  which, 
had  the  direct  truth  been  known,  \rould  (he 
was  but  too  well  assured)  be  stamped  upon  it 
by  a  most  mischievous  and  endemial  preju- 
dice.* 

2.  Forgery  (inculpative)  acted  in  sport :  for- 
gery committed  in  endeavouring,  for  a  spor- 
tive purpose,  to  fasten  upon  an  innocent 
person  the  imputation  of  delinquency  iti  this  or 
that  shape  for  a  time.f 

In  the  story  already  referred  to,  the  story  of 
Joseph  and  his  brethren,  we  may  find  an  ex- 
emplification of  this  case ;  though  the  sport  was 
there  hot  of  the  mirthful,  but  of  the  serious 
and  moral — not  of  the  comic,  but  of  the  tragic 
kind.  Suppose  the  patriarch,  —  minister  as 
he  was  to  an  absolute  king,  —  suppose  him, 

*  Whether,  in  the  case  in  question,  the  several  abo?e-dis- 
ting^hed  modifications  of  innocent  deception  did  actiiaUy 
take  place,  would  be  a  scrutiny  foreigpi  to  the  purpose.  Somet 
indisputably;  not  all>  possibly:  but  the  inquiry  would  be 
completely  useless,  since,  correct  or  not  correct,  the  state- 
ment answers,  in  equal  degree,  the  purpose  of  illustratioti. 
What  is  material  is — ^the  circumstances  ip  it  (if  any)  that  $m 
false,  are,  in  any  future  case,  just  as  likely  to  be  exemplififld 
as  if  they  had  been  true. 

t  If  the  endeavour  be  a  serious  one  —  an  endeavour  to 
cause  an  innocent  person  to  suffer  ultimately  as  for  a  delin- 
quency, of  which,  to  the  knowledge  of  the  forger,  he  is  not 
fuilty ;  the  act  directed  by  this  intention,  and  accompanied 
y  this  consciousness,  constitutes  a  substantive  offence,  and 
the  presumption  of  delinquency  afforded  by  the  foi^ry  is  by 
the  supposition  not  fallacious. 
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Botwithstanding,  amenable  to  the  ordinary 
diepemations  of  justice:  suppose  his  fraternal 
ud  generous  project  observed,  and  mistaken 
for  a  serious  hostile  one: — the  ultimate  in- 
nocence of  intention  would,  when  demon- 
strated, have  been  sufficient  to  repel  the  pre- 
Bumption  aDbrded  by  the  apparent  indications 
of  a  design  deceptitious  and  injurious,  and 
to  add  to  the  instances  by  which  it  is  proved 
that,  in  the  character  of  inciilpative  evidence, 
this,  any  more  than  any  other  species  of  evi- 
ieoce,  is  never  entirely  exempt  from  the  danger 
nf  provJDg  fallacious. 

Penal"  justice  is  not  the  only  theatre  of  a 
fraud  of  this  complexion:  it  is  equally  appli- 
cable to  non-penal  cases.  It  may  have  for  its 
object  the  subjecting  a  man  to  punishment,  or 
to  the  burthen  of  making  satisfaction,  when  un- 
due: it  may  have  for  its  object  the  exempting 
ft  man  from  punishment  when  due :  it  may 
equally  have  lor  its  object  the  causing  a  man 
to  be  put  into  possession  of  some  right  to  which 
he  has  no  just  claim  :  it  may  have  for  its  object 
the  exempting  a  man  from  some  obligation, 
which,  as  necessary  to  the  collation  of  a  corre- 
•poodent  right,  some  other  person  has  a  just 
claim  to  see  imposed  upon  him. 

The  clandestine  removal  of  a  land-mark 
affords  an  example  of  a  case  of  forgery  of 
real  evidence,  having  for  its  object  the  ac- 
(juisition  of  a  proprietary  riglit.  Considered  in 
respect  of  its  most  obvious  and  most  frequent 
motive  and  etficient  cause,  it  is  a  contrivance 
fcr stealing  land;  it  is  a  succedaneum  to  the 
finery  of  a  deed,  designed  to  serve  as  evidence 
oTa  title  to  land.     Considered  as  the'  act  of  a 
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person  to  whom  the  loss  would  not  be  pro- 
ductive of  any  profit,  it  would  at  any  rate  be  a 
contrivance  for  injuring  a  person  in  his  pro- 
perty, by  destroying  his  title  to  land. 

By  the  foregoing  theoretic  views,  a  few  prac- 
tical instructions  are  obviously  suggested. 

The  first  is,  that  it  is  an  office  incumbent 
on  the  legislator,  and,  under  his  authority  and 
guidance,  on  the  judge,  —  whenever  any  ma- 
terial objects  present  themselves  as  capable 
of  affording  real  evidence  in  the  cause  (be 
it  penal,  be  it  non  -  penal),  —  to  take  such 
measures  as  may  be  suitable  to  the  nature  of 
the  case,  for  securing  their  continuance  in  that 
state  in  which  they  shall  be  still  exhibitive 
of  the  evidence  which  they  appeared  to  exhibit 
at  the  time  of  their  being^V^^  observed ;  and  to 
prevent  them  from  either  passing  of  them- 
selves, or  being  purposely  or  accidentally 
brought,  into  any  other  state,  in  which  the 
evidence  exhibited  by  them  might  be  in  danger 
of  proving  fallacious. 

The  attention  bestowed  upon  this  object,  is, 
in  the  French  law,  particularly  conspicuous : 
more  so  than  in  the  English.  In  the  former, 
the  judge  has  general  explicit  duties  presented 
to  him,  and  explicit  rules  for  his  guidance,  with 
commensurate  powers.  In  the  English  law,  no 
special  powers  extensive  enough  to  embrace  the 
object  are  possessed  by  any  magistrate ;  and  in 
the  exercise  of  his  powers,  so  far  as  they  happen 
to  be  adequate,  he  is  left  to  his  own  unassisted 
discretion,  without  any  instruction  for  his  guid- 
ance. 

Before  any  suspicion  has  arisen, — before  any 
steps  have  been  taken,  in  the  view  of  bringing 
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the  deKnquent  to  justice,  —  the  field  for  this 
species  of  forgery  is  open  to  him ;  and  no  provi- 
sions taken  by  the  legislator  can  be  of  any  use, 
the  moment  n)r  making  application  of  them  not 
being  yet  come*  But  as  soon  as  suspicion 
has  told  her  tale  to  justice,  and  the  servants 
of  justice  have  been  put  upon  the  search  for 
evBience,  then  it  is  that  thmgs  as  well  as  per- 
sons may  in  this  view  be  fit  objects  of  their 
care. 

2.  Another  subject  for  the  consideration  at 
least  of  the  legislator,  is,  the  putting  (where 
practicable)  this  species  of  forgery,  under  its 
several  applications,  upon  the  same  footing  in 
respect  of  prohibition  and  punishment,  as  for- 
gery of  written  evidence,  when  directed  to  the 
same  ends. 

By  the  compilers  of  the  books  of  Romano- 
German  law,  Prussian*  as  well  as  Austrian,f  re- 
moval of  land-marks  constitutes  an  independent 
species  of  delinquency,  under  a  title  by  itself, 
not  referred  to  fraud,  the  crimen  falsi ,  or  any 
other  genus.  Under  the  same  denomination, 
mention  had  been  found  to  be  made  of  it  in  the 
original  books  of  ancient  Roman  law.;};  This,  it 
is  evident,  is  a  case  of  forgery  of  real  evidence,  in 
which  the  obliterative  and  the  fabricative  species 
are  combined.  In  so  far  as  the  designation  that 
had  been  given  of  the  real  boundary  is  done 
away  by  it,  it  is  obliterative;  in  so  far  as  an  indi« 
cation  of  a  false  boundary  is  presented,  by  set- 
ting the  mark  down  again  in  a  wrong  place,  it  is 
fabricative. 

In  this  spot,  and  in  this  alone,  the  penal  law 

*  Boehmer,  Sect  II.  Cap.  33.     t  Banniza,  §  464 — 471. 
X  Hebeccii  Elem.  Pare  VII.  S  149. 
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of  these  two  German  states  has  covered  a  por- 
tion, important  indeed  in  its  nature,  but  com- 
paratively minute  in  its  extent,  of  the  wide  field 
of  this  modification  of  forgery. 

Neither  the  English  nor  the  old  French  law 
have  made  so  much  as  this  small  advance 
towards  the  comprehension  of  this  fraud.  The 
French,  in  their  adoption  of  the  Roman  law, 
oeem  somehow  or  other  to  have  dropt  what  the 
more  faithful  Germans  have  copied. 

In  French  jurisprudence,  however,  instances 
we  not  wanting  of  the  application,  real  as  well 
as  suspected,  of  this  species  of  fraud,  to  the  most 
BJischievous  and  flagitious  purposes. 

In  the  case  of  Le  Brun,*  who  died  of  the  tor- 
ture that  had  been  unjustly  inflicted  on  him  for 
his  supposed  participation  in  the  murder  of 
his  mistress,  the  Judicial  officers,  when  posses- 
I'aion  had  been  taken  of  an  old  key  that  had 
been  in  his  occupation,  were  charged  by  his 
advocates  with  having  altered  it  into  a  master- 
key,  for  the  purpose  of  his  appearing  to  possess 
a  facility,  which  in  fact  he  did  not  possess,  for 
the  commission  of  the  crime. 

Under  the  Roman  Jaw,  the  word  stcUionatus 
served  as  a  head  to  comprise  a  hodge-podge 
of  ofi'ences,  chiefly  of  the  predatory  class,  bear- 
ing scarce  any  other  resemblance  to  each  other. 
Out  of  six,  the  third  is  si  ^uis  impost uram  faciei 
in  tiecmt  alteriits — if  any  one  shall  have  em- 
ployed imposition  in  the  view  of  depriving 
aiiother  of  his  life.  Under  this  head,  forgery 
of  real  evidence  for  that  particular  purpose  may 
probably  have  been  meant  to  be  comprised. 


■  CauscB  C'-cl£Ue»,  iii.  323. 
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A  lizard  is  a  cunning  animal,  and  a  stellio  is 
the  most  cunning  of  all  the  lizards,  as  Pliny, 
the  most  accurate  of  natural  historians,  assures 
It  is  upon  the  ground  of  this  anecdote  of 


us. 


natural  history,  that  the  Roman  lawyers  have 
jumbled  together  so  many  other  offences  which 
require  no  contrivance,  under  the  name  of  stel-- 
lionatus.  Stellionatics  should,  by  this  description 
of  it,  have  been  synonymous  to  fraud,  or  been 
used  to  express  exclusively  some  modification 
of  fraud. 
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CHAPTER  IV. 

OF  PEEPARATIONS,  ATTEMPTS,  DECLARA- 
TIONS OF  INTENTION,  AND  THREATS,  CON- 
SIDERED AS  AFFORDING  EVIDENCE    OF   DE- 

« 

LINQUENCY. 

Sect.  I. — Probative  force  of  these  circumstances, 

considered  in  themselves. 

I.  Preparations  :  — viz.  acts  done  in  the  in- 
tention of  giving  birth  to  the  act  considered 
as  the  principal  fact,  the  fact  said  to  be  evi- 
denced. 

The  event  having  actually  taken  place ;  if  the 
acts  considered  as  preparations  with  regard 
to  that  event  were  such  as  properly  come 
under  that  name,  their  probative  force  with 
reference  to  it  is  out  of  dispute,  and  they 
are  assumed  to  be  conclusive. 

Of  acts  of  this  description,  and  those  others 
that  follow  them  under  the  same  more  ex- 
tensive denomination  of  precedential  acts,  it 
may  be  of  use  at  the  outset  to  observe,  that, — 
although  in  point  of  time  the  acts  themselves 
are  essentially  prior  to  the  principal  act  or 
other  fact, — it  will  frequently  happen,  that 
the  time  when  they  are  understood  to  be 
such,  the  time  when  their  connexion  with 
the  principal  fact  is  perceived,  and  even  the 
time  when  they  themselves  come  to  light,  is 


of  later  date.*  That  it  should  be  so  is  the 
more  natural,  inasmuch  as,  —  if  the  design, 
being  of  a  criminal  or  in  other  respects  an 
obnoxious  nature,  is  understood  (or  though  it 
be  but  suspecled), —  a  natural  though  not  a  ne- 
cessary result  is,  that  it  should  be  frustrated : 
that  the  obnoxious  event  should  be  prevented 
from  taking  place. 

It  is  in  the  penal  law  that  acts  of  this  de- 
scription have  been  most  frequently  brought 
to  notice :  the  purchasing,  the  collecting,  the 
fiasbioning,  the  instrument.^  of  mischief ;  the  re- 
pairing to  the  spot  destined  to  be  the  scene 
©fit. 

Not  that  the  facts  which  are  apt  to  come  in 
question  in  a  non-penal  cause  are  in  their  nature 
by  any  means  destitute  of  this  species  of  circum- 
stanlial  evidence.  I.  Preparations  for  the  cere- 
mony of  interment  have  been  brought  forward 
as  circumstantial  evidence  of  expected,  though 
more  naturally  of  precedent,  death  ;  most  com- 
monly to  prove  a  death  which  really  took  place : 
rarely,  but  not  without  example,  to  afford  a 
fallacious  proof  of  the  death  of  a  person  at 
that  time  still  in  existence.!  2.  Preparations 
for  birth  (i.  e.  for  parturition)  have  been  brought 
forward,  sometimes  to  repel  the  charge  or  sus- 
picion of  the  destruction  of  an  illegitimate  child 
by  the  mother;  sometimes  to  afford  proof  of 
filiation,  real  or  pretended.  3.  Preparations 
for  the  marriage  ceremony  have  been  brought 
forward,  sometimes  as  presumptive  proof  of 
the  subsequent  performance  of  the  ceremony ; 
sometimes  as  proof  of  an  engagement  to  that 

*  An  example  will  be  Been  further  on,  in  Donnelian's  case, 
t  See  Causes  Ccl^bres. 
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effect,  when  satisfaction  for  the  brea^^h  of  it  has 
been  claimed.* 

Wlien  the  act  projected  is  of  a  criminal 
nature,  or  where  on  any  other  account  the  dis- 
covery of  the  design  Jdireatens  to  be  followed 
either  by  the  frustration  of  it,  or  by  any  other 
inconvenience,  eitheor  to  die  agent  in  question, 
or  to  any  other  person  or  persons,  whose  welfare 
is  regarded  by  him  with  an  eye  oi  sympathy ; 
the  natural  state  of  thmgs  is,  that  the  prepara- 
tions should  be  endeavoured  to  be  concealed. 
Understand,  the  preparations  for  bringing  about 
the  event  which  is  particularly  and  for  its  own 
sake  endeavoured  to  be  brought  about.  But 
in  this  main  and  direct  design,  are  involved 
by  accident  a  various  and  almost  indeterminate 
multitude  of  incidental  and  collateral  ones: 
1  •  Preparations  for  giving  birth  to  productive  or 
facilitating  causes,  of  all  kinds  and  degrees  of 
propinquity  or  remoteness;  for  removing  ob* 
structions  of  all  kinds  from  all  quarters,  and/ 
among  others,  for  obviating  suspicion  of  the 
design  itself:  2.  Preparations  as  it  were  of  the 
second  order,  for  preventing  discovery  or  aus* 
picion  of  the  preparations  of  the  first  order,  viz. 
of  those  which  are  pointed  most  immediately  to 

*  In  the  cases  where  the  act  has  not  been  intended,  or  the 
event  not  expected,  the  preparations,  being  employed  as  in* 
stniments  of  deception,  have  been  tinctured  with  that  species 
of  fraud  which  has,  on  a  former  occasion,  been  disting^shed 
by  the  name  of  forgery  of  real  evidence :  a  deceptioa  which, 
though  the  object  of  it  is  to  disguise  or  suppress  genuine 
evidence,  becomes  itself  evidence  when  discovered,  but  evi* 
dence  on  the  pther  side.  Every  species  of  deception,  which^ 
if  successful,  would  have  produced  evidence  on  the  side  of 
the  deceiver,  operates  as  evidence  against  him  in  case  of  ill 
snccess/ 
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ibe  accomplishment  of  the  principal  design. 
S.  To  these  preparations  ol'  the  second  order, 
imagination  will  easily  add  preparations  of  the 
third  and  fourth  order,  and  so  on.  For  it  is  evi- 
dent, that  to  this  chain  of  preparations— to  the 
chain  of  eventual  or  intended  causes,  capable  of 
beiDg  thus  spun  out  of  the  stores  of  wayward 
isdnstry — there  can  be  no  certain  limit. 

The  measures  thus  taken  for  concealment 
or  illusion, — for  involving  facts  in  darkness,  or 
covering  them  with  false  colours, — will  some- 
times appear  in  the  form  of  discourse,  oral  or 
written ;  sometimes  in  the  shape  of  deportment. 
physical  acts  at  large.  Whatever  a  man  does, 
he  does  either  by  his  own  hands,  by  his  own 
immediate  operative  powers,  or  by  the  hands 
of  others.  When  he  gives  motion  to  the  hands 
of  others,  it  will  generally  be  by  words.  So,  if 
the  hands  or  the  lips  of  others  be  prevented 
from  raising  up  obstructions  to  his  designs:  and, 
among  the  persons  thus  wrought  upon, —  the  per- 
sons prevented  from  becoming  or  continuing  to 
act  in  the  characterof  opponents,  or  converted 
into  coadjutors, — may  be  the  intended  sufferer 
himself. 

On  March  30th,  1781,  at  the  assizes  at  War- 
wick. Capt.  Donnellao  was  convicted  of  murder, 
committed  by  poisoning  sir  Theodosius  Bough- 
ton,  in  whose  estates  he  had  an  interest  in  right 
of  his  wife.  Under  the  present  as  well  as  several 
succeeding  heads,  this  case  will  be  found  preg- 
nant with  a  variety  of  instructive  illustrations, 
fhedetermi nation  was  formed,  that,  in  some  way 
or  other,  the  death  of  the  young  man  should  take 
place.  To  shut  the  door  against  suspicion,  a 
notion  was  to  be  propagated,  that  his  state  of 

VOt.  III.  F 
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health  was  desperate ;  that  death  —  speedy 
death  —  was  certain  ;  that  his  imprudence  was 
continually  heaping  up  causes   upon  causes.* 

I  The  poison  employed  was  distilled  laurel  water. 
The  plant  was  to  be  found  of  course  in  the  gar- 

,  den ;  and  the  murderer,  not  to  have  poison 
to  buy,  had  provided  himself  with  a  still  for 
the  fabrication  of  it.  He  practised  distillation 
frequently ;  and  the  room  in  which  he  operated 

I  was  kept  by  him  locked  up.f  The  young  man 
had  a  trifling  complaint,  for  which  he  was  taking 
medicine :  the  contents  of  one  of  the  phials 
were  to  be  got  rid  of,  and  the  poison  substituted. 
The  phials,  as  they  came  in,  used  to  be  placed 
by  him  in  an  inner  room,  which  he  had  been  in 
the  habit  of  locking  up.  He  happened  once  to 
forget  to  take  his  medicine.  "  Why  "  (says 
Donnellan)  "  don't  you  set  it  in  your  outer  room  ? 
you  would  not  then  be  so  apt  to  forget  it."— The 
fetal  advice  was  taken:  and  thus  the  necessary 
opportunity  was  prepared. 

Preparations  capable  of  a  specific  descrip- 
tion are  frequently  and  properly  made  the  sub- 

I  ject  of  a  separate  prohibition; — converted  into 

I  distinct  offences. 

Where  the  connexion  between  any  such  pre- 

I  paratory  act  and  its  correspondent  principal  act 
IS  looked  upon  as  sufficiently  intimate ;  where 

[  the  existence  of  the  former  is  looked  upon  as 
sufficiently  conclusive  with  regard  to  the  exist- 
ence of  the  latter;  the  vigilance  of  the  legisla- 
tor has  not  uncommonly  exercised  itself  in  lay- 

'  ing  hold  of  the  preparatory  act,  and  converting 

•it,  by  his  prohibition  and  punishment,  into  a 


t  lb.  p.  41. 


iparate  offence :  instead  of  taking  the  chance  of 
le  judge  being  able  to  treat  it  upon  the  footing 
evidentiary  act,  with  reference  to  the  corre- 
■'•ponding  principal  act,  and  so  bringing  it  within 
the  punishment  already  attached  to  such  prin- 
act.  Forgery,  coining,  but,  above  all, 
lUg^ling,  afford  so  many  instances  of  this  line 
oS  legislative  practice,*  Under  the  head  of 
Itidirect  Legislation,  it  has  been  brought  to 
notice  in  another  place.f 

To  an  operation  of  this  sort  an  objection  pre- 
lents  itself,  which,  when  it  is  not  conclusive  as 
"bar,  may  at  any  rate  be  useful  as  a  caution. 
Inch  an  operation,  it  may  be  said,  will  be  cither 
seless  or  mischievous :  useless,  if  the  effect  of 
t  be  not  to  cause  a  man  to  be  convicted  of  the 
Wence  in  a  case  where  otherwise  he  could  not 
ivebeen  convicted  ;  mischievous,  in  the  oppo- 
site case.  To  the  judge  alone  it  belongs  to  be 
mfMined  of  the  circumstances  of  each  individual 
case;  to  the  legislator,  not.  If,  in  any  given 
instance,  to  him  who  is  thus  informed  of  those 
cireumstances,  the  evidentiary  act,  even  with 
tbe  addition  of  whatever  other  evidence  the  case 
Bay  happen  to  furnish,  does  not  appear  to  afford 
•  sufficient  ground  for  pronouncing  the  existence 
of  the  principal  act;  the  operation  of  the  legia- 
litor, — the  obligation  which  be  lays  on  the  judge 
to  act  as  if  the  ground  were  sufficient, — is  an  act 
of  injustice :  it  is  productive  of  punishment  where 

*  Oo  this  principle,  for  the  more  effectual  prevention  oftlid 
Ciitne  which  consia^  in  the  murder  of  an  illegitimate  rhild,  a 
puntdimeot  has  been  imposed  by  English  law  upon  the  mere 
'onceilinent  ofthe  birth :  an  act  in  itself  nowise  criminal,  but 
Muideied  in  the  light  of  evidence  of  a  criminal  intention. 

t  DumoDl,  Traites  de  Legislation,  iii.  119. 
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not  due :  —  and,  in  the  only  remaining  case, 
justice,  at  any  rate,  does  not  gain  by  it. 

To  this  objection  three  answers  may  be  ap-* 
plied. 

1 .  In  the  first  place ;  the  act  of  the  legislator,—^ 
the  act  whereby  the  prohibition  is  issued,  to- 
getlier  with  its  punishment, — is  (as  such)  prior  in 
its  date  to  the  occasion  by  which  any  act  in  dis- 
obedience of  it  can  be  produced.  The  subject 
has  complete  and  effectual  warning  of  it:  (for,  if 
not,  the  answer,  it  must  be  confessed,  does  not 
apply):  the  subject  has  complete  warning  of 
the  prohibition  put  upon  the  newly-prohibited 
act,  the  formerly  unprohibited  and  amply  evi- 
dentiary act;  and  the  abstaining  from  it  is. as 
much  in  his  power  as  the  abstaining  from  the 

Erincipal  act.  If  indeed  the  law,  —  instead  of 
eing  a  law  precedent  to  the  offence,  a  law 
issued  with  the  ordinary  precedent  notice;  — 
were  a  law  subsequent  to  the  offence ; — ^were,  in 
a  word,  in  the  language  of  English  jurisprudence; 
and  after  the  fashion  of  every  decision  of  juris- 
prudence in  a  new  case,  that  monster  of  ini- 
quity an  ex  past  facto  law; — then,  indeed,  the 
objection  would  be  not  only  applicable,  but 
unanswerable.  But  this  is  not  supposed  to  be 
the  case. 

2.  In  the  next  place ;  the  more  effectually  to  ■ 
secure  innocence  from  the  punishment  levelled 
against  guilt ;  when  an  act  that  accidentally 
might  now  and  then,  in  the  character  of  an  evi- 
dentiary act,  have  involved  the  agent  in  the 
punishment  appertaining  to  the  principal  act, — 
when  such  an  act  is  taken  in  hand  by  the  legis- 
lator, and  converted  into  a  principal  and  inde- 
pendent offence, — care  ought  to  be,  and  com- 
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monly  is^  taken,  to  interweave  in  the  description 
of  the  new-created  offence,  explanations,  serv- 
ing to  limit  it,  and  make  sure  of  confining  the 
application  of  the  punishment  to  the  case  where 
the  quondam  evidentiary  act,  the  supposed 
act  of  preparation,  is  really  such: — is  really 
connected  m  the  mind  of  the  agent  with  the'in- 
tention  of  committing  the  principal  act. 
-  3.  In  the  third  and  last  place;  to  the  last- 
mentioned  precaution  may  be,  and  not  unfre- 
qoently  is,  added  another,  viz.  the  reducing  to 
a.  degree  below  that  of  the  original  or  principal 
offence^  the  punishment  annexed  to  the  eviden- 
tiary, the  new-created  offence.  Instances  of 
this  sort,  in  no  inconsiderable  number  and 
variety,  would  probably  be  found  in  the  laws 
of  all  countries  relative  to  smuggling:  they 
certainly  are  to  be  found  in  the  British  laws 
relative  to  that  multifariously-diversified  species 
of  offence. 

What  has  been  said  of  preparations  may 
apply,  with  little  variation,  to  attempts;  since, — 
TOh  reference  to  the  ultimate  object  of  inten- 
tioD,  the  ultimate  result,  —  all  attempts,  all 
motions  previous  to  consummation,  may  be 
considered  as  preparations.  By  attempt,  we 
understand,  action,  carried  beyond  mere  pre- 
paration, but  falling  short  of  execution  of  the 
ultimate  design,  in  any  part  of  it. 

Between  preparations  and  attempts,  the  dis- 
tinction will  (it  is  evident)  be,  in  many  cases, 
very  indeterminate ;  and  in  different  cases  it 
will  be  widely  different.  In  penal  cases,  it  will 
te  different  according  to  the  nature  of  the 
species  of  offence:    in   offences  of  the   same 

ries,  it  will  be  different  again,  according  to 
different  circumstances  in  which,  the  dif- 
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ferent  means  by  which,  the  individual  offence  in 
question  is  endeavoured  to  be  committed.  In 
case  of  homicide,  for  example, — according  as 
the  intended  scene  is  laid  on  shipboard  or  by 
land ;  on  the  public  way  or  in  a  private  cham- 
ber ;  by  drowning,  fire-arms,  or  poison. 

Fortunately,  on  the  present  occasion,  these 
distinctions  are  as  useless,  as,  on  any  occasion, 
they  would  be  nice  and  intricate.  So  the  ulti- 
mate design  be  evidenced,  whether  the  act  by 
which  it  is  evidenced  come  under  the  denomi- 
nation of  an  attempt,  or  only  of  an  act  of  pre- 
paration, makes  in  this -respect  no  difference. 

II.  Second  example  of  circumstantial  evi- 
dence decidedly  precedent  to  the  fact  evi- 
denced, deciai'otious  of  intention : — of  the  inten- 
tion to  perform  the  act,  the  performance  of 
which  constitutes  the  principal  fact,  the  fact 
evidenced,  as  above. 

This  species  of  circumstantial  evidence  bears 
a  close  analogy  to  the  foregoing.  Declarations 
of  intention  are  expressions  of  intention  pur- 
posely conveyed  by  words :  by  preparations, 
purposely  or  not,  the  intention  is  expressed  by 
acts.  The  former  belong  to  the  head  of  personal 
evidence  by  discourse;  the  latter  to  that  of 
personal  evidence  by  deportment. 

III.  Threatening,  or  menaccment.  A  threat, 
an  act  of  menacement,  is  a  name  given  to  a 
declaration  of  intention,  in  the  case  where  the 
act  declared  to  be  intended  is  of  the  number  of 
those  of  which  it  is  supposed  that  the  effects 
would  be  of  a  painful  nature,  with  reference 
to  the  person  to  whom  the  declaration  is  ad- 
dressed. 

The  reason  for  giving  to  a  declaration  of 
intention  in  this  case  a  separate  mention  under 
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a  separate  name^  is»  that  it  necessarily  assumes 
a  separate  name  in  every  system  of  penal  law ; 
inasmuch  as,  where  the  act  declared  to  be  in- 
tended is  considered  and  treated  as  an  offence, 
so  is  (or  at  any  rate,  in  cases  of  a  certain  degree 
of  importance,  so  ought  to  be)  the  dectaration 
likewise. 

A  declaration  to  this  effect  may  be  expressed 
by  any  other  signs  as  well  as  by  words.  Pre- 
parations, when  open,  may  have  for  a  collateral 
olMect  this  collateral  result. 

it  matters  not  whether  the  threat  be  addressed 
immediately  to  the  person  on  whose  mind  the 
unpleasant  impression  is  intended  (or  declared  to 
be  mtended)  to  be  made, — or  to  any  other  person 
0r  persons,  to  the  intent  that,  in  one  way  or 
oilier,  at  some  time  or  other,  it  may  reach  his 
notice.  In  a  word,  if  it  be  in  the  shape  of 
a  discourse,  oral  or  written,  that  the  threat  is 
meant  to  be  conveyed,  it  matters  not  whether 
he  be  mentioned  in  the  second  person  or  the 
third. 

For  the  reason  g^ven  above,  menacement  is 
pfesumptive  evidence  of  the  act;  i.  e.  that  it 
VBs  by  or  with  the  co-operation  of  the  threat- 
ener  that  the  act  was  done :  but,  for  the  reason 
also  given  above,  the  evidence  is  not  of  itself 
absolutely  conclusive. 

Sect.  II. — Ir^rmative  circumstances  applicable. 

I.  Preparations  and  attempts:*  infirmative 
circumstances  applicable  to  them. 

*  In  fome  cases  the  preparation  and  the  attempt  will  be 
ckarly  distinguishable,  but  in  others  they  will  not.     To  the 
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These  circumstances  have  been  already  con«- 
sidered  in  the  character  of  criminative  circum- 
stances, evidentiary  of  the  part  supposed  to 
have  been  taken  by  the  supposed  dehnquent  in 
the  production  of  the  noxious  result. 

Remain  to  be  brought  to  view  the  several 
possible  facts  by  which,  in  the  character  of 
mfirmative  facts,  their  probative  force,  in  regard 
to  the  part  supposed  to  have  been  taken  by 
him,  is  capable  of  being  diminished. 

1.  Intention  different  ab  initio;''^  in  which 
case,  the  result  intended  to  be  produced  may 
have  been  either,  1 .  altogether  innoxious ;  f 
2.    less    noxious    than    the'  result    that    ac- 


present  purpose,  at  any  rate,  they  may  be  brought  together 
under  one  head  :  in  respect  to  the  infirmative  facts  capable  of 
applying  to  them,  there  will  not  be  found  any  difference. 

*  In  this  case  (it  may  be  objected)  the  fact  is  not,  properly 
speaking,  an  inBrmativtf  one.  By  pleading  it,  a  man  would 
not  (as  in  the  other  cases  that  have  been  seen)  admits  he 
would  on  the  contrary  deny,  the  existence  of  the  inculpative 
fact  in  question.  True :  the  preparation  or  attempt  was  not  a  pr^ 
paration  or  attempt  to  produce  exactly  the  same  result  that, 
m  consequence,  is  understood  to  have  taken  place  ;  but  it  was, 
however,  a  preparation,  an  attempt,  to  do  something ;  and  a 
preparation  or  attempt  of  which  the  mischief  in  question  has 
been  the  result.  A  mau  is  killed  by  a  bullet,  shot  out  of  a 
fowling-piece :  whether  the  intention  was  to  kill  or  not  to 
kill,  suppose  the  supposed  delinquent  were,  a  little  before, 
seen  putting  a  bullet  into  the  fowling-piece,  the  preparation 
thus  made  would  not  be  the  less  likely  or  the  less  fit  to  be 
considered  in  the  light  of  an  evidentiary  circumstance,  proba- 
bilizing  the  intention  of  producing  the  mischievous  result 
that  actually  took  place. 

t  See  Donnellan  s  case.  Crime — murder,  poisoning  by  water 
distilled  from  laurel  leaves:  criminative  fact — preparation  for 
distilling:  infirmative  supposition — it  might  have  been  for 
water  from  rose  or  other  leaves;  and  such  was  the  colour 
endeavoured  to  be  given  to  it. 


Cbaf.  IV.]  PRBPAEATION8,  ^.  73 

tuaily  took  place;    or,   3.   equally  or    more 
noxious.* 

2.  Intention  overshot  by  the  result.  But  in 
this  case  the  disprobabilizing,  the  infirmative 
force  of  the  infirmative  fact,  applies,  not  to 
the  whole  of  the  result,  but  only  to  the  ex- 
cess of  the  result  produced  over  the  result 
intended.f 

*  It  is  only  in  the  character  of  an  infirmative  supposition 
spplicable  to  a  criminatire  evidentiary  circumstance,  that  the 
stale  of  things  here  supposed  applies  to  the  present  purpose. 
.What,  on  the  supposition  that  the  consummation  of  the  act  of 
delinquency  is  sufficiently  proved  by  the  help  of  ulterior  evi- 
dence, may  be  the  proper  relative  quantity  of  punishment 
(rdation  being  had  to  the  more  ordinary  case,  of  an  exact 
eonfomuty,  between  the  criminal  intention  and  the  noxious 
result),  is  a  question  that  belongs  to  another  place.  On  this 
point  see  *'  Introduction  to  Morals  and  Legislation." 

In  the  State  Triab  may  be  seen  a  trial  for  maiming,  in 
which  the  defence*  was,  that  the  maiming  was  unintentional, 
the  design  being  manifestly  to  kill,  for  diat  maiming  would 
not  answer  the  purpose.  Conviction  took  place  notwithstand- 
ing; it  is  difficult  to  say  whether  properly  or  not :  the  indict- 
ment being  grounded  on  unwritten  law,  under  which  neither 
T%fat  nor  wrong  can  have  any  determinate  place.  Under  the 
statute  law,  —  where  the  intention  has  been  equally  or  more 
noxious  than  the  result,  there  will  be  no  difficulty  in  saying 
thit  the  punishment  allowed  to  be  inflicted  ou^ht  to  l>e  at 
kist  equally  great,  because,  in  resolving  the  mischief  of  the 
offimce  into  its  component  elements  (viz.  into  the  mischief  of 
tile  first  order,  viz.  that  which  falls  on  the  individual  specially 
isjued  and  his  immediate  connexions,  and  the  mischief  of  the 
lecond  order,  viz.  the  alarm  and  the  danger  extending  to  the 
community),  it  will  be  found  that  the  aggregate  mischief,  and 
thence  the  demand  for  punishment,  is  not,  m  this  anomalous 
ind  extraordinary  case,  inferior  to  what  it  is  in  the  ordinary 
case.    (See  Dumont,  and  ''  Introduction,"  &c.  ut  supra.) 

t  Among  a  number  of  considerations,  each  of  which  would 
cfitielfbe  sufficient  for  the  abolition  of  the  savage  practice 
of  confounding  homicide  on  the  occasion  of  a  duel  in  conse- 
quence of  mutual  consent,  with  homicide  in  the  way  of 
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3.  The  intention  changed;  viz.  at  a  time  pos- 
terior to  the  attempt  or  course  of  preparation, 
which,  being  proved,  is  exhibited  in  the  charac- 
ter of  a  probabilizing  circumstance,  evidentiary 
(as  against  the  supposed  delinquent)  of  a  parti- 
cipation in  the  production  of  the  mischief. 
Here,  as  above,  it  is  only  on  the  supposition  of 
the  fresh  design's  being  less  mischievous  than 
the  original  one,  that  the  possibility  of  the 
infirmative  fact  in  question  can  have  (or  at 
least  ought  to  have)  any  influence  in  practice. 

4.  Intention  persisting,  power  failing:  the 
result,  though  intended  to  be  produced  by  th^ 
supposed  delinquent,  having  in  fact  been  pro- 
duced, not  by  any  act  of  his,  but  by  other 
means.* 

5.  Among  co-delinquents,  the  operation  of  the 
immediate  criminal  agent  varying  from  the  com^ 
man  design  agreed  on.  This,  a  case  frequently 
exemplified,  includes  the  three  first  cases, 
being  distinguished  by  no  other  circumstance 
than  that  of  the  number  of  the  offenders. 

Two  or  three  engage  in  a  plan  of  robbery: 
one  of  them,  in  prosecution  of  the  design, 
commits  a  murder,  on  his  part  intentional,  but 

assasaination,  one  is,  that  in  general  the  result  intended  is  not 
death,  but  only  disablement ;  and  the  proof  is,  that  no  sooner 
has  the  disablement  taken  place,  than  hostility  ceases. 

*  See  Bradford's  case,  in  a  Treatise  on  Circumstantial 
Evidence,  occasioned  by  Donnellan's  trial.  Bradford  being  an 
innkeeper,  a  traveller,  seen  to  be  well  provided  with  money, 
put  up  at  his  house.  The  traveller  was  found  weltering  m 
tiis  blood,  Bradford  in  the  room,  armed  as  for  the  crime :  he 
had,  however,  been  frustrated  by  another  traveller,  with  whom 
he  had  had  no  intercourse  on  the  subject,  and  who  on  his 
death-bed  confessed  the  fact. 
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not  necessary  to  the  design.  Whether,  in  the 
intention  of  committing  the  greater  crime,  the 
Vrcomplices  in  the  lesser  did  or  did  not  take 
part,  is  among  the  questions  which  (in  a  case  of 
Bomicide  on  the  occasion  of  a  design  of  rob- 
bery) have  been  passed  over  as  not  worth 
notice  by  the  unfeeling  negligence  of  English 
judge*. 

In  an  early  and  rude  state  of  society,  the 
atteotion  of  those  on  whose  will  the  fate 
of  their  fellow-creatures  depends,  has  every 
where  been  almost  exclusively  pointed  to 
physical  facts,  regardless  of  psychological 
ones.  In  the  instance  of  the  Chinese  lawyers, 
Englishmen  being  the  eventual  or  intended 
Ticlims  of  it,  this  barbarity  has  attracted  notice. 
But  if,  on  this  score,  the  first  stone  be  due  to 
the  head  of  the  Chinese  lawyer,  the  second  is, 
00  a  multitude  of  similar  accounts,  due  to  those 
of  his  learned  brothers  on  the  English  bench. 

11.  Declarations  or  other  expressions  of  inten- 
tion :  jnfirmative  facts  applicable. 

To  the  criminative  force  of  discourse  expres- 
Mre  of  an  intention  to  commit  an  offence  of  the 
nature  of  that  eventually  committed,  the  sup- 
poedile  facts  that  apply  in  the  character  of 
infinnative  considerations,  are,  in  species  and 
denomination,  the  same  that  have  been  seen 
applying  in  the  case  of  preparations  and  at 
tempts.  But,  forasmuch  as  words  are  apt  to 
be  uttered  with  less  consideration  than  a  course 
of  preparation,  attended  with  labour  and  ha- 
zard, is  wont  to  be  engaged  and  persevered  in; 
the  probative  force  of  the  criminative  circum- 
stance seems  in  general  less  considerable,  and 
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at  the  same  time  the  disprobative  force  of  the 
infirmative  consideration  more  considerable. 

Being  of  the  nature  of  confessorial  evidence, 
viz.  of  that  species  of  it  which  is  extra-judi- 
cial and  spontaneous,  differing  only  in  respect 
of  relative  time,  (the  confessorial  evidence 
being  subsequent  to  the  event,  the  evidence 
here  in  question  antecedent,)  it  stands  ex- 
posed to  the  disprobative  force  of  the  same 
mfirmative  considerations  as  confessorial  evi- 
dence, which  see.* 

1.  If  the  state  of  things  expressed  in  the 
former  instance  by  the  words  intention  different 
ab  initio  be  exemplified  here,  this  is  as  much  as 
to  say,  that  the  declarations  that  have  place 
here  (viz.  the  declarations  of  an  intention  to 
commit  the  crime  that  in  fact  was  afterwards 
committed)  were  false.  Supposing  such  to  be 
the  case;  the  inferences  that  may  be  drawn 
from  them,  and  the  infirmative  considerations 
that  apply  to  their  probative  force  in  the  cha- 
racter of  criminative  circumstances,  are  the 
same  as  in  the  case  oi  false  extra-judicial  and 
spontaneous  confessorial  evidence^  or  false  respon- 
sion,  which  see.  f 

The  supposition  that  these  declarations  are 
false,  may,  at  first  view,  be  apt  to  appear  incon- 
sistent with  the  supposition  all  along  made ;  viz. 
that  the  crime  in  question  has  actually  been 
committed,  and  that  by  whom  committed  (or 
rather,  whether  committed  by  the  supposed 
delinquent)  is  the  only  remaining  subject  of 
inquiry.    But,  whether  the  crime  actually  com- 

^  V^ide  infra,  chap.  6.         t  Chapters  5  and  6. 
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mitted  by  the  supposition,  had  or  had  not  the 
supposed  delinquent  for  a  sharer  in  it, — the 
declarations  made  of  an  intention  to  commit  a 
crime  of  that  or  a  similar  description  may,  at 
the  time  when  made,  have  been  false :  and  de-^ 
clarations  of  an  intention  to  commit  a  crime  are 
no  less  susceptible  of  being  false  than  declara- 
tions of  the  opposite  cast,  viz.  declarations  of 
an  intention  to  abstain  from  the  commission  of 
that  or  a  similar  crime. 

See  Chapter  6,  in  which  the  various  induce- 
ments by  which  a  man  may  have  been  engaged 
to  avow  the  commission  of  a  crime,  committed 
or  not  committed,  are  brought  to  view. 

III.  Threats  :  —  infirmative  considerations 
applicable. 

To  threaten  to  do  a  criminal  act  is  to  express 
an  intention  of  committing  it.  The  only  dif- 
ference is,  that,  when  a  man  threatens  to  com- 
mit a  crime,  he  not  only  expresses  an  intention 
of  committing  it,  but  declares  this  intention  in 
the  design  that  such  his  declaration  should 
come  to  the  knowledge,  and  be  productive  of 
fear  in  the  mind,  of  some  person  in  whose  mind 
(if  committed)  he  expects  it  would  be  produc- 
tive of  grief. 

Of  course,  whatsoever  infirmative  consider- 
ations apply  to  declarations  of  intention  taken 
at  large  (viz.  declarations  of  an  intention  to 
commit  the  crime  afterwards  committed),  apply 
to  threats:  viz.  to  threats  bearing  relation^  to 
the  same  crime.  But  in  the  case  of  threats, 
these  infirmative  considerations  seem  in  some  ,^ 
instances  to  apply  w;ith  superior  disprobative 
force. 

In'  the  case  of  threats,  very  commonly  the 
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result  really  intended  to  be  produced  is, — not 
the  mischief  of  the  crime,  nor,  therefore,  the 
crime  itself,  —  but  only  the  apprehension  of  it  : 
the  alarm,  the  terror  naturally  attendant  on  the 

t  «xpectation  of  it,  —  on  the  contemplation  of  it  in 
the  character  of  a  mischief  likely  to  take  place. 
If  so,  it  is  in  this  way  that  the  state  of  things 

'  expressed  by  the  words  i/itenlhu  different  ab 
initio  is  here  verified. 

The  consideration  that  contributes  to  render 
the  falsehood  of  the  declaration  in  question  in 
this  case  probable,  and  consequently  to  weaken 
the  probative  force  of  this  circumstance  in 
the  character  of  a  circumstantial  evidence  of 
the  imputed  delinquency,  as  against  the  sup- 
posed delinquent,  is,  the  tendency  of  such  a 
prediction  to  obstruct  and  frustrate  its  own 
accomplishment.  By  threatening  a  man,  you 
put  him  upon  his  guard;  and  force  him  to  have 
recourse  to  such  means  of  protection,  as  the  force 
of  the  law,  or  any  extra-judicial  powers  which 
he  may  have  at  command,  may  be  capable  of 
affording  to  him. 

Whatever  may  be  the  disprobative  force  with 
which,  in  the  character  of  an  infirmative  fact, 
this  tendency  on  the  part  of  an  antecedent 
threat  may  operate  in  opposition  to  its  proba- 
tive (viz.  to  its  criminative)  force :  the  indication 
afforded  by  this  infirmative  consideration  can 
never  be  peremptory  and  conclusive.  By  the 
testimony  of  experience,  criminal  threats  are 
but  too  often,  sooner  or  later,  realised.  To  the 
intention  of  producing  the  terror,  and  nothing 
but  the  terror,  succeeds,  under  favour  of  some 
special  opportunity,  or  under  the  spur  of  some 
fresh  provocation. the  intention  of producingthe 
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mischief;  and  (in  pursuance  of  that  intention) 
the  mischievous  act. 

Note  that  among  the  tendencies  of  menace* 
ment  is  that  of  operating  at  the  same  time  as  an 
evidence  of  an  ulterior  and  distinguishable  evi- 
dentiary fact ;  viz.  operation  of  corresponding 
motives,  existence  of  corresponding  disposi- 
tions: permanent  sources  of  the  delinquency 
in  question,  in  the  instance  of  the  supposed 
delinquent.  As  to  this  point,  see  further  in  an 
ensuing  chapter.* 

A  question  which  may  occasionally  arise  is, 
how  far  mendacity  on  the  part  of  a  witness  may 
be  considered  as  probabilized  by  evidence 
proving  him  to  have  previously  threatened  to 
prejudice  by  his  testimony  a  party  on  a  side 
opposite  to  that  on  which  he  is  called  :  in  par- 
ticular, in  a  criminal  case,  to  have  threatened 
to  give  such  testimony  as  should  render  certain, 
or  more  or  less  probable,  the  conviction  of  the 
defendant. 

In  this  supposed  circumstantial  evidence  of 
mendacity  may  be  seen  a  very  frequent  source 
of  delusion,  and  a  very  useful  instrument  in  the 
hands  of  delinquents  and  their  advocates. 

If  the  threat  be  conditional,  next  to  nothing  is 
proved  by  it :  if  absolute,  still  less.  **  If  you  do 
not  so  and  so  as  I  would  wish,  I  will  testify 
against  you."  With  superior  and  refined  mo- 
rality it  certainly  is  not  consistent  for  a  man 
thus  to  render  dependent  on  a  compliance 
with  his  personal  wishes  a  service  which  he 
owes  to  justice.  But  does  it  follow  that,  be- 
cause,— out  of  court,  and  before  you  have  been 

*  Infra,  chap.  113. 
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called  upon  for  your  testimony  by  the  official 
ministers  of  justice, — you  reserve  to  yourself 
(or  rather  declare  yourself  to  have  reserved  to 
yourself)  the  faculty  of  making  or  not  making, 
as  you  think  fit,  the  preliminary  disclosure 
which  may  eventually  lead  to  prosecution, — 
that  therewre,  if  by  the  power  of  justice  called 
upon  for  your,  testimony,  you  will  perjure  your- 
self? 

A  threat,  however,  of  this  kind,  —  though, 
taken  by  itself,  it  operates  with  very  little 
force  in  the  way  of  presumptive  evidence  of 
mendacity, — may  be  of  considerable  efficacy 
in  corroboration  of  other  circumstantial  evi- 
dence to  the  same  effect. 
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OF  NON-R£SPONSION,  AND  FALSE,  OR  EVASIVE 
RESPONSION,  CONSIDEREP  AS  AFFORDING 
EVIDENCE  OF  DELINQUENCY. 

I;.  First  article  of  that  cla6$  of  circumstantial 
evidence  the  nature  of  which  is  to  present  itself 
at  a  period  of  time  subsequent  to  that  of  the 
principal  fact,  —  non-respansion  Judicial :  silence 
on  the  part  of  an  individual  (being  a  party  to  the 
cause)  at  the  time  of  his  being  subjected  to  ex- 
aminatipn  in  due  form  of  law :  wilful  forbear- 
ance to  make  answer,  in  the  character  of  a 
deposing  witness,  to  any  relevant  question  put 
to  him  in  the  course  of  a  judicial  examina- 
tion. In  this  case  is  involved  the  supposi- 
tion of  the  e9tablishment  of  the  practice  in 
question,  in  the  instance  of  both  parties,  plain*^ 
tiff  and  defendant,  in  both  sorts  of  causes, 
penal  and  npn-penal :  and,  in  the  supposition  of 
the  establishment  of  that  practice,  is  again  in-, 
yolved  the  supposition  of  the  propriety  of  it ;  of 
iijie  propriety  of  it,  in  the  utmost  latitude  of 
which  it  is  susceptible,  as  above.  Is  it  then 
proper,  and  to  an  extent  thus  unlimited  ?  Yes.: 
9nd  that  for  two  sorts  of  reasons.  In  the  first 
place,  because  the  notions  by  which,  in  pne  of 
the  four  cases,  (viz.  that  of  the  defendant  in  a 
cause  of  a  penal  nature,)  it  stands  condemned, 

VOL.   III.  G 
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are  mere  prejudices  —  groundless  and  utterly 
indefensible  prejudices  —  conceits,  founded  not 
on  the  principle  of  utility,  but  solely  on  the 
principle  of  caprice :  in  the  next  place,  be- 
cause, in  this  case,  as  in  the  three  others,  the 
practice  in  question  is  the  most  powerful  as 
well  as  the  safest  of  all  instruments  that  can 
be  employed  for  the  discovery  of  truth.  The 
reasons  in  favour  of  the  former  of  these  positions 
will  be  exhibited  under  other  heads  :*  the  rea- 
sons which  the  latter  has  for  its  ground  will 
now  appear  as  we  advance. 

The  fact  of  which  this  sort  of  behaviour 
operates  as  evidence  —  the  conclusion  to  which 
it  tends,  the  inference  which  it  appears  to  war- 
rant, —  varies  in  its  description,  as  already  in- 
timated, according  to  the  quality  of  the  cause, 
penal  or  non-penal,  and  the  relation  which  the 
party,  plaintiff  or  defendant,  bears  to  it. 

Case  1 .  —  Let  the  cause  be  a  penal  one,  and 
the  person  examined  in  the  character  of  a  wit- 
ness, the  defendanti  In  this  case  the  conclu- 
sion will  naturally  be,  that  he  is  guilty  of  the 
offence  of  which  he  stands  charged.  Thus 
stands  the  proposition ;  the  proof  will  be  exhi- 
bited further  on. 

Case  2.  —  Let  the  cause  be  a  non-penal  one, 
and  the  party  examined  be  the  defendant,  as 
before.  The  conclusion  is  of  the  same  kind, 
varying  only  with  the  nature  of  the  cause.  The 
predicament  he  stands  in  is  of  the  number  of 
those  in  which  a  man  stands  bound  by  laW 
to  take  upon  him  the  obligation  sought  to  be 
imposed  upon  him  by  the  plaintiff's  claim. 

Case  3. —  Let  the  cause  be  a  penal  one,  as 

*  Vide  Book  IX.  Exclusion. 
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before^  but  the  party  the  plaintiff.  In  this  case, 
if  it  be  a  cause  purely  penal,  —  the  demand 
made  by  the  plaintiff  being  purely  the  infliction 
of  punishment,  and  that  a  punishment  not  in- 
cluding any  effect  of  a  nature  to  afford  personal 
satisfaction  to  himself;  as  is  the  case  where 
the  plaintiff  prosecutes  for  the  public  merely, 
in  which  case  he  is  a  public  officer,  acting  with- 
out personal  interest;  in  this  case  it  cannot 
fall  to  the  share  of  the  plaintiff  to  be  examined. 
If  by  accident  (and  it  could  happen  only  by 
accident)  it  did  fall  to  his  lot  to  be  exammed, 
wilful  forbearance  to  answer  is  a  result  that  can 
scarcely  be  supposed,  it  being  difficult  to  sup- 
pose a  motive  that  should  engage  him  to  it : 
and  supposing  it  to  take  place,  no  conclusion  can 
in  the  nature  of  the  case  be  drawn  from  it. 
If  the  cause  be  of  the  mixed  kind,  in  which 
a  non-penal  demand  is  combined  with  the  penal 
one,  —  a  demand  of  satisfaction  for  the  benefit 
of  the  individual,  with  the  demand  for  punish- 
ment to  be  inflicted  for  the  benefit  of  the  pub- 
lic, —  in  this  case,  so  far  as  concerns  the  non- 
penal  part  of  the  demand,  the  case  coincides 
with  the  case  next  following.  The  conclusion 
turns  to  the  prejudice  of  the  plaintiff,  in  the 
same  way  as  we  saw  it  turn  to  the  prejudice  of 
the  defendant  in  the  preceding  non-penal  case. 
Case  4.  —  Cause,  non-penal  ;  party,  the 
plaintiff,  as  before.  Conclusion,  the  plaintiffs 
claim  ill-founded :  the  defendant  not  in  fact  in 
that  situation  which  it  is  necessary  he  should 
be  in,  to  give  legality  to  the  demand  made 
upon  him  by  the  plaintift'— the  demand  that  he 
shall  be  compelled  to  submit  to  the  obligation 
sought  to  be  imposed  upon  him  at  the  instance 
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of  the  plaintiff,  the  obligation  correlative  to  th^ 
plaintiff's  pretended  right. 

Now  then  as  to  the  proof,  the  grounds,  of 
the  conclusion,  that  the  party  refusing  to  make 
answer  to  questions  put  to  him  by  authority  of 
justice,  was  in  the  wrong,  in  respect  of  the 
point  in  controversy  in  the  cause.  And,  first, 
where  the  party  in  question  is  the  defendant, 
and  the  cause  a  penal  one. 

1.  Supposing  him  not  guilty,  such  silence 
cannot  but  be  detrimental  to  him :  supposing 
him  guilty,  it  cannot  but  be  advantageous  U> 
him ;  that  is  to  say,  supposing  the  judge  were 
to  abstain  from  drawing  the  inference  which  no 
individual  viewing  the  matter  in  the  same  point 
of  view  ever  fails  to  draw,  on  the  ground  of 
the  known  principles  of  human  nature  and 
common  sense. 

To  answer,  one  way  or  other,  cannot  but  be 
in  his  power.  No  question  whatever  to  which 
a  man,  any  man  whatsoever,  is  not  able  to  make 
an  intelligible  answer  of  some  sort.  Quest. 
What  do  you  know  about  this  business  ?  Am. 
So  and  so :  or,  I  know  nothing  about  the  mat- 
ter. Whatever  be  the  question,  whosoever  be 
the  individual  to  whom  it  is  propounded, 
an  answer  to  one  effect  or  the  other  may 
in  every  case  be  given  by  him.  The  answer 
may  be  true  or  false :  if  false,  the  case  belongs 
to  the  head  next  considered. 

The  party  is  exposed  to  suspicion,  to  a 
strong  and  serious  suspicion,  of  having  been 
really  guilty  of  the  offence  of  which  he  stands 
accused.  Followed  or  not  followed  by  punish- 
ment, — the  persuasion  entertained  respecting 
the  truth   of  the    accusation,   entertained  by 
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eFery  man  to  whose  cognizance  the  particulars 
of  the  examination  present  themselves,  will  be 
the  same.  The  part  that  will  be  in  general 
acted  on  such  occasion  by  a  man  who  feels 
himself  guilty,  being  made  known  to  all 
mankind  by  reason  grounded  on  experience; 
10  sure  as  that  part  is  acted  by  any  man,  so 
Aire  will  he  be  looked  upon  as  guilty  by  all 
who  know  of  it :  and,  being  so  looked  upon,  the 
disrepute  attendant  upon  the  offence,  the 
punishment  attached  to  it  by  the  popular  or 
say  the  moral  sanction,  the  foifeiture  of  a  corre- 
lipondent  portion  of  esteem,  and  consequent 
good-will,  attaches  upon  him  of  course. 

Supposing  him  not  guilty,  every  fact  and 
drcumstance  that  he  knows,  will  contribute  (if 
known)  to  manifest  his  innocence :  for,  that  he 
has  not  done  the  act  charged  upon  him,  is  cer- 
tain, by  the  supposition.  Between  facts  that 
are  all  true,  there  cannot  be  any  incompati^ 
bility,  ^y  inconsistency :  if,  therefore,  there  be 
a  single  true  fact  with  which  the  fact  charged 
upon  him  is  inconsistent,  that  fact  cannot  but  be 
fidse.  Speaking,  therefore,  from  memory,  and 
not  from  mvention,  —  by  every  fact  he  discloses 
he  gives  himself  an  additional  chance  of  mani- 
festing the  falsity  of  the  imputation  cast  upon 
him.  Forbearing  to  put  in  for  this  advantage, 
he  makes  manifest  by  as  plain  a  token  as  it  is 
POBsible  for  a  man  to  display  —  as  plain  as 
he  could  by  any  the  most  direct  confession  that 
were  to  confine  itself  to  general  terms, — ^that  the 
situation  be  is  in,  is  of  that  sort  that  does  not 
^er  a  man  to  put  in  for  that  advantage :  the 
situation  of  him  whose  memory  holds  up  to  him 
th^  picture  of  his  own  guilt. 

Si}cl}  are  the  grounds  of  the  inference,  spread 
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out  at  full  length.  But  where  is  the  individual; 
male  or  female,  high  or  low,  rich  or  poor,  who, 
being  of  ripe  years  and  of  a  sound  mind,  is  not 
in  the  habit  of  drawing  the  same  inference  with 
equal  correctness  and  security,  though  by  a 
shorter  process,  and  without  the  trouble  of 
clothing  it  in  words  ?  Where  is  the  master  or 
mistress  of  a  family,  who,  seeing  reason  to  sus- 
pect a  child  or  servant  of  any  forbidden  act, 
does  not,  for  the  confirmation  or  removal  of  such 
suspicion,  employ  this  species  of  evidence,  and 
with  more  confidence  than  any  other  ? — Silence 
is  tantamount  to  confession,  is  accordingly  an 
observation,  which,  whether  it  may  happen  or 
not  to  have  been  yet  received  in  any  collection 
of  proverbs,  is  repeated  and  acted  upon  with 
not  less  confidence  and  certainty,  with  not  less 
safety,  than  the  most  familiar  of  the  sayings 
which  have  been  thus  distinguished. 

Could  the  existence  of  a  set  of  human  beings 
have  been  conceived,  endowed  with  any  par- 
ticle of  the  attribute  of  rationality,  in  whom 
a  conceit  of  any  kind  should  to  such  a  degree 
have  extinguished  the  lights  of  reason  and  com- 
mon sense,  as  to  have  disposed  them  to  shut 
the  door  of  justice  against  this  surest,  safest,  and 
most  satisfactory  species  of  evidence?  Yes: 
two  have  already  been  indicated :  —  English 
lawyers, — and  a  people  whose  boast  it  is,  with 
eyes  hermetically  closed,  to  be  led  by  a  hook 
put  into  their  noses  by  the  interested  hands  of 
English  lawyers. 

In  the  character,  or  at  any  rate  the  guise,  of 
an  objection  or  exception,  one  consideration 
has  here  a  claim  to  notice.  A  case  (it  may  be 
said)  there  is,  in  which,  in  the  instance  of  a 
defendant   under   examination,   the    inference 
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from  muteness  to  delinquency  will  not  be 
just; — understand,  the  individual  act  of  delin- 
quency of  which  he  stands  suspected :  for  it  is 
relatively  to  that,  and  that  alone,  that  decision 
pronouncing  delinquency  can  be  pertinent  and 
just.  His  conduct  will  be  just  the  same,  if,  in- 
stead of  the  motives  furnished  (as  above)  by 
appropriate  delinquency,  there  be  any  others  to 
which  it  can  happen  to  bind  him  to  silence 
with  equal  force.  And,  without  having  been 
guilty  in  respect  of  the  individual  act  of  delin- 
quency imputed  to  him,  may  it  not  happen  to  a 
man  to  be  bound  to  silence  by  the  pressure 
of  other  equally  coercive,  or  even  more  than 
equally  coercive,  motives  ? 

Yes,  certainly  it  may :  but  of  what  nature 
can  be  these  hypothetical  and  just  possible 
motives  ?  Motives  derived  from  delinquency ; 
motives  not  derived  from  delinquency.  Un- 
der one  or  other  of  these  divisions  they  cannot 
but  be  comprised. 

Say,  in  the  first  place,  motives  derived  from 
delinquency.  The  delinquency  from  which 
they  are  derived  will  then  be  of  an  order  inferior, 
equal,  or  superior,  (understand,  as  indicated 
and  measured  by  the  degree  of  punishment,) 
with  reference  to  the  act  of  delinquency  upon 
the  carpet.  To  motives  derived  from  delin- 
quency of  an  inferior  order,  it  cannot  happen 
to  have  produced  this  supposed  equal  pressure : 
sooner  than  expose  himself  to  the  superior 
punishment,  as  he  would  by  silence,  a  man  will 
make  answer,  though  such  answer  be  confes- 
sion, and  though  the  effect  of  such  confession 
be  to  expose  him  to  punishment, — such  punish- 
ment being,   by  the   supposition,    inferior    ta 
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that  to  which   he  would  expose  himself  bf 
silence.  -  r 

Put  the  case  of  equal  delinquency  and  pa-* 
nishment,  the  silence  will  b^  *  quite  natund : 
put  the  case  of  superior  delinquency  and  im<* 
nishment,  it  will  be  still  more  so.  But  ymwt 
follows  to  the  prejudice  of  the  conclusion,  '^at 
least  in  respect  of  the  utility  of  the  practio|di 
conduct  proposed  to  be  grounded  on  it?-*^ 
absolutely  nothing. 

1  •  In  the  first  place,  a  coincidence  of  this 
sort,  though  possible,  is  much  too  rare  and  too 
improbable  to  constitute  a  valid  objection  to 
the  practical  conduct  to  which  the  inference 
leads.  If  valid  as  an  objection  to  convictipn 
and  execution  in  this  case,  it  would  be  an 
objection  at  least  equally  valid  to  conviction 
and  execution  in  every  case :  it  would  be  nxk 
objection  more  than  equally  valid  to  every 
other  species  of  circumstantial  evidence;  in  a 
word,  to  every  other  species  of  evidence.  False 
testimony,  —  even  false  criminative  testimony, 
— at  least,  false  testimony  amounting  to  mere 
incorrectness,  and  not  accompanied  with  cri* 
minal  consciousness, — is  more  common  than 
the  sort  of  coincidence '  here  supposed.  False 
testimony  in  cases  non-penal  is  abundantly 
more  so :  in  penal  causes,  false  testimony  on 
the  exculpative  side  still  more  so.  Gases  of 
this  rare  sort  have  now  and  then  appeared ;  but 
as  often  as  they  have  appeared,  they  have  been 
cited,  not  for  their  probability,  but  for  theif 
extraordinariness . 

A  story  I  have  often  heard  or  read  of  (no 
matter  which)  may  serve  for  illustration.  Aii 
entertainment  was  given  by  some  great  per-^ 


image  to  a  numerous  and  mixed  company ;  in 
tfie  course  of  it  a  trinket  was  displayed,  the 
nlue  of  which  had,  by  I  know  not  what  opera- 
lioD  of  the  principle  of  association,  been  raised 
1  his  ima^nation  and  affections  above  all  ordi- 
Kary  estimation.  On  a  sudden,  an  alarm  was 
pven  that  the  precious  article  was  missing. 
'Let  every  man  of  us  be  searched,"  said  one 
if  the  company.  "  Yes;  let  every  man  of  us  be 
Hearcbed,"  said  all  the  rest.  One  man  alone 
Kfused :  the  eyes  of  all  were  instantly  upon 
him :  his  dress  betrayed  symptoms  of  penury : 
lb  doubt  remained  about  the  thief  He  en- 
treated and  obtained  of  the  master  of  the  house 
•  moment's  audience  in  a  private  room.  His 
Imckets  were  turned  inside  out,  when  in  one 
of  them  was  found  —  not  the  lost  trinket,  but 
•oniething  eatable.  He  had  a  wife  who  for 
sucii  or  such  a  time  had  gone  without  food. 

The  story  may  be  true  or  not  true  :  but  sup- 
posing it  ever  so  true,  would  it  afford  any  valid 
objection  against  the  universally-prevailing  law 
which  authorises  the  making  search  about  the 
persons,  abodes,  and  other  receptacles,  in  the 
occupation  of  suspected  persons,  for  stolen 
goods?  It  would  afford  a  better  argument  in 
luch  case  against  such  search,  than  the  possi- 
bility of  the  coincidence  in  question  can  afford 
against  the  examination  of  a  defendant. 

2.  Another  consideration  is,  that, — supposing 
the  coincidence  realised,  the  inference  drawn 
(and  that  by  the  supposition  an  erroneous 
one),  and  the  decision  followed  by  the  prac- 
tical measures  which  are  the  proper  con- 
equences, —  stil!  there  is  no  harm  done.  *     A 

*  I  wy,  for  shortness,  there  is  no  harm  done;  for  correct- 
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man  suffers  for  an  offence  indeed  of  which  he 
is  not  suspected  or  accused,  but  not  for  an 
offence  of  which  he  is  not  guilty.  The  con- 
sequence is  good  in  all  its  shapes  : — preven- 
tion by  example — prevention  by  incapacitation 
— reformation — compensation,  if  the  case  calls 
for  it,  and  furnishes  matter  for  it :  —  the  good, 
in  all  its  shapes,  that  is  looked  for  in  penal 
justice;  none  of  the  alarm  that  reverberates 
from  injustice. 

Remains  the  case  of  the  absence  of  all  de^ 
linquency.  But  if  the  former  case  is  so 
rare,  how  much  rarer  is  this  latter  case!  To 
a  suffering,  equal  or  superior  to  that  which  is 
fastened  upon  a  man  by  the  given  delinquency 
with  the  punishment  annexed  to  it,  he  would 
expose  himself,  were  he  to  make  his  conduct 
known  :  —  expose  himself,  without  being  justly 
chargeable  with  any  act  of  delinquency,  — ^ 
without  having  done  any  of  those  acts  in 
virtue  of  which  the  punishment  would  be  just. 
This,  indeed,  is  possible,  but  still  more  im^ 
probable. 

Innocent  himself,  a  man  chooses  to  be  treated 
as  if  he  were  guilty,  rather  than  to  expose  the 
secrets  of  a  mistress  or  a  friend.  An  act  of 
martyrdom  perfectly  heroical,  and  the  more 
heroical,  the  fitter  a  subject  for  a  play  or. a 
romance.  But  the  more  heroical  the  more 
rare;  and  therefore  the  less  fit  a  subject  to 
constitute  a  ground  for  the  steps  of  the  legis- 
lator. 

ness,  the  expression  will  not  serve.  A  harm  there  is  done : 
the  harm  which  consists  of  insufficient  punishment,  —  the 
harm  which  takes  place  when  a  man,  having  incurred  a  greater 
punishment,  is,  instead  of  it,  subjected  to  a  less. 
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The  secret  protected  at  this  price,  the  secret 
fifthe  mistress  or  the  friend, — was  there  any 
8pice  of  delinquency  mixed  with  it?  The  mute- 
ness, heroical  or  otherwise,  is  at  any  rate  cri- 
minal :  it  is  the  common-  case  of  an  unwilling 
witness,  unwilling  to  expose  a  friend  to  the 
punishment  which  his  delinquency  has  incur- 
red :  that  sort  of  contumacy  which,  whereso- 
ever it  exists,  it  is  incumbent  on  the  law  to  get 
the  better  of  at  any  price. 

Without  any  the  least  guilt  on  any  part, — on 
the  part  of  the  examinant  himself,  on  the  part 
of  his  mistress  or  his  friend ; — of  a  true  and  full 
account  of  his  own  proceeding,  out  of  his  own 
mouth,  will  the  effect  be  to  subject  them  or 
him  to  punishment  ?     Of  a  conduct  which,  not 
be'mg  tainted  with  delinquency,  exposes  a  man 
to  suffer  as  for  delinquency,  are  any  examples 
to  be  found  ?    Not  impossibly :  but,  once  more, 
the  case  is  too  extraordinary  to  afford  any  tole- 
rable ground  for  the  rejection  of  so  instructive 
a  species  of  evidence ;  a  species  by  far  less  ex- 
ceptionable, less  liable  to  give  birth  to  undue 
decision,  than  any  other  that  can  be  named. 

Appearances  are  against  him  (to  borrow  a 
phrase  from  the  title  to  a  play) :  appearances 
are  against  him ;  and,  by  the  disclosure  of  these 
appearances,  he  subjects  himself  to  punishment 
for  an  offence  of  which  he  was  innocent.  Appear- 
ances are  against  him?  Yes,  some  of  the  ap- 
pearances: but  are  there  none  that  are  for 
him  ?  The  same  examination  which  calls  upon 
him  to  disclose  the  one,  calls  upon  him  to  dis- 
close the  other  :  of  those  which  are  against 
him  he  is  called  upon  to  give  an  explanation : 
the  explanation,  if  favourable  to  himself,  will. 
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})y  the  supposition,  be  conformable  to  truth : 
being  coniormable  to  truth,  is  the  conclusion 
to  be  that  it  will  be  disbelieved?  That  by 
possibility  it  may  be  so,  is  not  to  be  denied ; 
put,  once  more,  probabilities,  and  not  impro- 
babilities, constitute  the  true  ground  for  legis* 
lative  practice. 

II.  ifon-respansion  extra-judicial:  in  a  penal 
pase,  the  act  (the  negative  act)  of  him  who, 
understanding  himself  to  be  suspected  of  an 
offence,  and  being  interrogated  concerning  it, 
forbears  to  make  answer  to  such  judicial  ques- 
tions as  are  put  to  him  in  relation  to  it. 

The  tendency  of  this  case  is  evidently  to 
afford  an  inference  of  the  same  nature  as  is 
afforded  in  the  case  just  mentioned.  In  de- 
gree, however,  the  inference  will  most  com- 
monly be  weaker,  and  is  capable  of  existing 
in  all  degrees  down  to  0.  The  strength  of  it 
depends  principally  upon  two  circumstances : 
the  strength  of  the  appearances,  (understand, 
the  strength  they  may  naturally  be  supposed 
to  possess,  in  the  point  of  view  in  which  they 
present  themselves  to  the  party  interrogated), — 
the  strength  of  the  appearances,  and  the  quality 
of  the  interrogator.  Suppose  him  a  person  of 
ripe  years,  armed  by  the  law  with  the  authority 
of  justice,  authorised  (as  in  offences  of  a  certain 
magnitude  persons  in  general  commonly  are, 
under  every  system  of  law,)  to  take  immediate 
measures  for  rendering  the  supposed  delinquent 
forthcoming  for  the  purposes  of  justice,* — au- 
thorised to  take  such  measures,  and  to  appear- 

*  To  conduct  the  party,  for  example,  to  a  magistrate,  or, 
at  any  rate,  to  give  information  to  a  magistrate,  for  the  pur- 
pofe  of  the  party's  being  so  conducted  before  him. 
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ance  having  it  in  contemplation  so  to  do ;  —  in 
such  case,  silence  instead  of  answer  to  a  ques- 
tion  put  to  tbe  party  by  such  a  person,  may 
afford  an  inference  little  (if  at  all)  weaker  tban 
that  which  would    be    afforded    by   the   like    | 
deportment  in   case   of  judicial    interrogation    ( 
before  a  magistrate.     Suppose  (on  the  other   ! 
hand)  a  question  put  in  relation  to  tbe  subject,    i 
at  a  time  distant  from  that  in  which  the  cause 
of  suspicion  has  first  manifested  itself, — put  at  \ 
a  time  when  no  fresh  incident  leads  to  it, — put,    ' 
therefore,  without  reflection,  or  in  sport,  by  a 
child,  from  whom  no  such  interposition  can  be   , 
apprehended,  and  to  whose  opinion  no  atten- 
tion can  be  looked  upon  as  due  :  in  a  case  like 
this,  tbe  strength  of  the  inference  may  vanish 
altogether. 

In  the  three  remaining  cases,  (that  of  the  , 
plaintiff  in  a  penal  cause,  that  of  the  plaintiff  | 
and  that  of  the  defendant  in  a  non-penal 
cause) — from  what  has  been  said  it  will  be  | 
easy  to  deduce  the  nature  and  strength  of  the 
inference  afforded  by  this  same  modification 
of  circumstantial  evidence.  In  all  these  cases, 
the  evidentiary  fact  being  non-responsion,  the 
fact  evidenced  will  be  want  of  right,— unfound* 
edness  of  the  pretensions  advanced  by  them 
in  their  respective  situations.  In  all  these 
cases,  the  relation —the  connexion  — between 
ftct  and  fact,  on  which  the  presumption 
pounds  itself,  is  the  same :  the  cases  in 
which  tbe  presumption  is  liable  to  fail,  are 
alio  much  the  same :  but  the  injury  liable  to 
result  to  the  individual  from  a  decision  to  hia 
prejudice,  in  the  case  where  such  decision,  in 
reipect  of  its  being  grounded  on  such  presump- 
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tion,  is  undue^  being  by  possibility  not  so 
great,  —  the  inference  will  be  drawn  with  so 
much  the  greater  freedom  in  any  of  these 
three  latter  cases  than  in  the  case  first-men- 
tioned. 

III.  False  respofisio2i.  The  inference  is  of 
the  same  nature ;  and  in  point  of  strength, 
whenever  in  this  respect  there  is  any  difference 
between  this  case  and  that  of  non-responsion, 
it  is  in  this  case  that  the  inference  (the  pro- 
bability of  guilt)  will  be  the  strongest. 

In  the  case  of  judicial  interrogation,  the 
particular  inference  applying  to  the  particular 
case  will  be  strengthened  by  the  general  un- 
favourable inference,  the  shade  thrown  upon  a 
man's  character  by  the  additional  circum- 
stance of  falsehood  :  supposing  it  always  to 
have  acquired  the  tinge  of  mendacity  by  the 
infusion  of  criminal  consciousness. 

In  the  case  of  non-judicial  interrogation, 
whatever  counter-inference  may  be  deduced 
from  the  topic  of  incompetency  on  the  part  of 
the  interrogator,  will,  by  the  additament  here  in 
question,  generally  speaking,  be  repelled, — ^A 
question,  an  idle  question,  put  to  me  by  a 
child?  a  question  from  such  a  quarter?  could 
I  have  conceived  that  it  would  be  thought  to 
have  any  claim  to  notice  ? — In  justification  of 
simple  silence,  the  defence  might  be  pertinent, 
and  even  convincing :  to  false  responsion,  the 
application  of  it  could  scarce  extend.  Of  the 
claim  it  had  to  notice,  you  yourself  have  borne 
sufficient  testimony :  so  far  from  grudging  the 
trouble  of  a  true  answer,-  you  bestowed  upon 
it  the  greater  trouble  of  a  lie. 

False  answers  are,  naturally  enough,  inter- 
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spersed  more  or  less  with  self-contradictory 
ones.      The  case  is  no  otherwise  varied   by 
the  intermixture  than  by  this,  viz.  that  in  the 
case  of  self-contradiction  the  falsehood  is  more 
palpable  and  incontestable.     Of  any  two  con- 
tradictory propositions,  the  one  or  the  other 
will  of  necessity  be  false.     Take  away  this 
internal  and  irrefragable  proof,  the  detection 
of  the   falsehood  must   rest  upon  the   basis, 
the  more  or  less  precarious  basis,  of  other  evi- 
dence. 

IV.  Evasive  responsion,  is  responsion  in  words 
and  appearances,  non-responsion  in  effect :  it 
may  be  termed  virtual  non-responsion.  Under 
this  head  may  be  comprised  all  answers,  in 
80  far  as  they  are  irrelevant  to  the  interroga- 
tories: all  answers  in  which  nothing  is  con- 
tained that  has,  in  any  respect,  the  effect  of 
a  compliance  with  the  requisition  (or  say  com- 
mand) which  every  interrogatory,  as  such, 
myolves  in  its  very  nature.* 

Responsion  is  either  relevant  or  irrelevant. 
If  inrelevant,  and  after  admonition  persisted  in, 
it  is  evasive :  if  evasive,  it  is  tantamount  to 
silence;  or  rather,  in  the  case  of  evasion  (if 
there  be  any  diflFerence)  the  inference  is 
rtronger.  Silence  may  be  ascribed  to  stu- 
pidity: evasion  is  the  work  of  art,  —  the  na- 
tural resource  of  self-condemning  conscious- 
ness. 

But  evasion,  — to  what  circumstance,  when 
successful,  does  it  owe  its  capacity  of  having 
the  effect  of  silence ;  that  is,  the  desired  effect 

*  Where  were  you  at  such  a  time  ?  is  as  much  as  to  say  — 
^y  will  is,  that  you  name  to  me  the  place  at  which  you  were 
oincka  time. 
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without  the  undesired  ?  To  indistinctness :  every 
thing  is  referable  to  thid  cause. 

In  some  instances  it  will  now  and  then  hajfi- 
pen  that  indistinctness,  designed  or  undesigned, 
shall  have  the  effect  of  failse  statement,  amr^ia-: 
tive  or.  negative.  In  that  case,  upon  a  first 
view,  and  for  the  advantage  of  hia  design,  he 
is  taken  to  have  said  something, — while,  upon 
a  second  view,  and  to  the  disadvantage  d 
his  design,  he  is  not  found  to  have  said  any 
thing: — as  against  punishment  or  other  bur<^ 
densome  infliction,  faie  is  secure;  when,  per- 
haps, by  means  of  some  false  and  fallacious 
conceptions  conveyed  by  these  same  words  to 
the  mind  of  the  judge,  he  has  produced  the 
same  desired  effect  that  would  not  have  beeix 

Produced  if  any  assertion  had  been  hazarded 
y  him  in  express  words. 
But  the  most  common  deceptitious  effect  and 
use  of  indistinct  language  (understand  U>  the 
deceitful  deponent),  is  to  operate  as  a  sacce-^ 
daneum  to  silence:  to  prevent  the  judge,' or 
whoever  on  this  occasion  stands  in  the  situadoii 
of  the  judge,  from  observing,  among  the  several 
points  to  which  a  man  could  not  have  spoken 
truly  without  speaking  in  the  way  of  confes« 
sion,  what  there  may  be  to  which  he  has  foi"* 
borne  to  speak. 

Evasion  is  a  sort  of  middle  course  between 
non-responsion,  false  exculpative  responsion, 
and  confessorial  responsion.  Compelled  to 
say  something,  on  pain  of  the  consequence 
which  cannot  fail  to  attach  upon  his  virtual 
refusal  to  say  any  thing,  a  man  keeps  saying 
what  amounts  to  nothing ;  partly  in  the  hope 
that  the  imposition  may  pass  undetected,  and 
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the  insignificant  discourse  be  accepted  as  if  it 
were  significant;  partly  to  give  himself  time 
to  consider  into  which  of  the  two  other  paths — 
confessorial  truth  or  exculpative  falsehood  —  he 
shall  betake  himself. 

The  effect  of  indistinct  language,  in  the  cha- 
racter of  an  advantageous  substitute  to  false 
statement  or  silence,  depends  greatly  upon  the 
magnitude  of  the  mass — the  voluminousness  of 
it,  in  the  case  of  written  language.     Take  a 
single  short  proposition, —  be  the  language  of 
it  e^er  so  indistmct,  it  will  commonly  be  seen 
to  be  so:  the  insignificance  of  it,  and  (in  case 
of  mala  Jides)   the  evasiveness,   will   be   seen 
through.     But,  in  psychological  as  in  physical 
object8,.as  the  mass  increases,  the  transparency 
diminishes :   and  since,  along  with  the  indis- 
tinctness  of  the  object,  the  exertion  of  the 
mind  in  its  endeavour  to  see  through  it  in- 
creases, it  will  not  unfrequently  happen  that 
the  sinister  purpose  of  the  manufacturer  of  the 
chaos  shall  be  effected,  by  the  mere  lassitude 
of  the  eye  which  has  the  misfortune  to  stand 
engaged  to  look  into  it. 

Order — method — is  among  the  instruments 
which  intellectual  vigour  has  to  construct  for  the 
assistance  of  intellectual  weakness,  and  which, 
when  made,  intellectual  weakness  assists  itself 
by,  in  its  endeavours  to  surmount  the  difficulties 
it  has  to  contend  with.  But  as,  on  one  hand, 
the  labour  and  difficulty  of  producing  order,  so, 
on  the  other  hand,  the  demand  for  it,  increases 
with  the  magnitude  of  the  mass ;  with  the  mul- 
titode  of  the  elementary  particles  which  com- 
pose it.  Order — meaning  good  order — order 
the  best  adapted  to  the  purpose — consists  in 

YOL.  III.  H 
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the  selecting,  out  of  the  whole  number  of 
changes  capable  of  being  rung  upon  the  num- 
ber  of  elementary  paita  in  question,  that  one 
of  the  whole  number  that  will  place  the  ag- 
gregate mass  in  the  most  intelligible  point  of 
view.  The  number  of  changes  capable  of  being 
rung  upon  an  assemblage  of  elementary  parts, 
increases  with  the  number  of  those  parts:  — 
increases  with  that  rapidity  of  increase  which' 
is  so  familiarly  and  precisely  known  to  mathe- 
maticians, and  which  is  matter  of  so  much 
astonishment  to  persons  altogether  unconver- 
sant  with  the  first  rudiments  of  that  science. 
But,  with  the  number  of  'changes  capable  6f 
being  rang  upon  the  elementary  parts  of  the 
masff  in  questicm,  increases  the  chance  in  favour 
of  disorder  and  confusion^ — the  difficulty  of 
producing  order,  —  the  difficulty  of  detecting 
the  want  of  it, — ^the  difficulty  of  pointing  out 
the  remedy  for  the  want  of  it,  for  the  pur;^ 
pose  of  insisting  on  the  application  of  the 
remedy,  —  the  facility  of  producing  that  sort 
and  degree  of  disorder  which  shall  weary  out 
the  energies  of  the  inspecting  eye,  and  force 
it  to  withdraw  from  the  subject  altogether, '  to 
save  itself  from  the  labour  (perhaps  the  fruitle8s( 
labour)  of  persevering  in  the  endeavour  to  dis- 
cover what  has  and  what  has  not  been  said 
and  done. 

It  is  in  written  language  alone  that  the  art 
of  evasion  finds  a  favourable  field  for  its  opera- 
tions. Let  the  deposition  be  delivered  vivd  voce, 
any  attempt  of- this  sort  is  soon  rendered  abor- 
tive. Though  accepted  in  such  abundant  in- 
stances in  the  ready  written  form,  in  masses 
of  any  magnitude ;  testimony  is  never  accepted 
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in  the  spontaneous  mode,  in  the  form  of  t;it;^ 
voce  testimony,  in  a  mass  of  any  considerable 
magnitude.  Delivered  in  the  vivd  voce  form, 
and  thence  in  the  presence  of  the  judge ;  if 
indistinct,  and  by  law  not  capable  of  being 
subjected  to  interrogation  (for  to  this  pitch  of 
opposition  to  common  sense  has  legal  usage 
soared), — no  better  purpose — none  more  fa- 
vourable to  the  design  of  the  maldjide  depo- 
nent— will  be  answered  by  it  than  would  have 
been  answered  by  silence.  But,  if  subject  to 
interrogation,  by  interrogation  it  would  imme- 
diately be  clarified,  and  reduced  either  to  false 
statement  or  to  verbal  silence.  Delivered  in 
the  shape  of  written  language,  a  mass  of  indis- 
tinct matter  rtins  on  to  any  number  of  pages  or 
volumes :  delivered  vivd  voce,  in  the  presence 
of  a  person  having  power  to  interpose  at  any 
time  oy  interrogation,  it  is  stopped  at  the  first 
indistinct  word. 


100  CIRCUMSTANTIAU  [Book  F. 


CHAPTER  VI. 

OF     SPONTANEOUS*   SELF-INCULPATIVE     TES-' 
'    TIMONY,  CONSIDERED  AS   AFFORDING   EVI- 
DENCE OF  DELINQUENCY. 


Sect.  I.^ — Confession,  and  Confessorial  Evidence^, 
what  —  Distinction  between  them. 

*        * 

When  the  supposed  delipquQnt  is  really 
guilty,  —  the  offence  the  subject  of  discoursf^. 
between  himself  and  another  person,—  and  he 
himself  the  speaker ;  — in  the  natural  course  of 
things  the  composition,  of  the  discourse  will  be 
a  mixture  of  falsehood  and  truth :  fear  of  detec- 
tion, and  the  view  of  the  criminative  force  with 
which  (in  so  far  as  followed  by  detection)  false- 
hood never  fails  to  act,  being  sufficient  to  pre- 
vent it  from  being  willingly  recurred  to  in  any 
other  case  than  where,  to  repel  suspicion,  it 
seems  altogether  indispensable.  But,  though 
in  the  discourse  itself  these  elements  will 
generally  be  found  in  a  state  of  combination, 

♦  By  spontaneous  self-inculpative  testimony  is  here  meant, 
as  will  hereafter  be  seen,  not  self-inculpative  testimony  which 
is  voluntary,  and  intended  to  be  self-mculpative,  in  contra- 
distinction to  that  which  is  not  so  intended ;  but  merely 
that  which  is  not,  as  distinguished  i'rom  that  which  ts,  ex- 
tracted by  interrogation.  Spontaneous  is  here,  as  in  the 
book  on  Extraction,  employed  as  synonymous  with  untit- 
terrogtUed, 
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yet,  for  the  purpose  of  explanation,  it  will  be 
neither  useless  nor  impracticable,  to  separate 
them  in  idea,  and  examine  them-  apart. 

Moreover,  on  the  occasion  of  any  such  dis- 
course,— howsoever  it  should  have  happened 
that  the  discourse  was  begun  by  the  supposed 
delinqueat,  whose  conduct,  by  the  supposition, 
is  the  subject  of  it, — yet  it  will  seldom  hap- 
pen but  that,  in  the  view  taken  of  it  by  the 
hearer  or  hearers  (say,  for  simplicity's  sake^ 
the  hearer),  it  will  in  this  or  that  part  appear 
obscure,  ambiguous,  or  (if  not  incorrect)  at  any 
rate  more  or  less  imperfect ;  in  every  one  of 
which  cases, — if,  on  the  part  of  the  hearer, 
discourse  as  well  as  thought  is  free, — interro- 
gation on  that  part,  responsion  on  the  other, 
will,  in  some  shape  or  other,  take  place  of 
course. 

In  the  ordinary  colloquial  intercourse  be- 
tween man  and  man,  it  is,  however,  not  less 
natural  for  the  discourse  to  take  its  com* 
BoeDcement  without  interrogation  than  by  in^ 
tenx)gation:  having  been  thus  begun,  it  may 
happen  to  it  to  continue  upon  that  same  foot* 
iiig  for  any  length  of  time :  and,  so  long  as 
upon  that  same  footing  it  does  continue^  it  will 
be  conducive  to  distinctness  of  conception  to 
consider  in  what  shape  the  sort  of  evidence  in 
question — self-disserving  and  self-criminative 
verbal  evidence — is  capable  of  presenting  itself 
by  itself,  and  without  any  admixture  of  that 
sort  of  evidence  in  the  extraction  of  which 
interrogation  has  been  the  instrument  em- 
ployed. 

When,  on  the  part  of  a  supposed  delinquent, 
discourse  of  the  self-regarding  kind,  and  (with 
relation  to  the  offence  in  question)  of  a  self- 
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disserving,  and  thence  (it  being  a  case  of 
supposed  delinquency)  of  a  selfncrinnnative  or 
self-inculpative  tendency,  is  considered  as  suf* 
ficient  of  itself  to  justify  ji;  judgment  of  convic- 
tion, declaring  him  convicted  of  that  offence ; 
such  discourse  is,  when  takea  in  the  aggregate^ 
styled  in  judicial  practice  a  confession^ 

In  regard  to  the  two  modifications  of  evi« 
dence  distinguished  from  each  other  by  the 
denominations  of  direct  and  circumstantial,  it 
has  already  been  remarked  how  intimate  the 
connexion  is,-— how  faint  and  oftentimes  scarce 
determinative  the  boundary  line  which  sepa-» 
rates  them. 

In  a  confession,  if  so  it  really  be  that  it  is 
particular  enough  to  form  a  sufficient  ground 
for  conviction,  it  cannot  fail  to  contain  more 
or  less  of  that  sort  of  evidence  which,  requiring 
no  ulterior  inference  to  be  drawn  from  it,  may 
with  propriety  be  considered  as  being  of  the 
nature  of  direct  evidence.  But,  moreover,  what 
can  scarcely  happen  is,  that  it  should  not  con* 
tain  any  admixture  of  circumstantial  evidence ; 
viz.  of  propositions,  each  of  which  (coming  as 
they  do  from  the  supposed  delinquent),  sup- 
posing it  to  have  stood  by  itself,  might  have 
operated  with  more  or  less  probative  force 
towards  conviction,  by  means  of  some  infer- 
ence for  which  it  would  afford  a  ground, — by 
means  of  some  such  inference,  and  not  other- 
wise. 

When  it  amounts  to  a  confession,  the  mass  of 
discourse  in  question  is  full  and  satisfactory,  as 
above.  But  even  when,  so  far  as  it  goes,  the 
tendency  of  it  is  disserving,  and,  in  respect 
of  the  occasion,  self-criminative ;  yet,  when 
delivered  in  loose  and  casual  fragments,   it 
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may  happen  to  it  to  possess  this  tendency  in 
any  the  slightest  degree  imaginable;  operating 
with  any  degree  of  probative  force,  from  the 
highest  to  the  lowest. 

In  the  case  where  the  whole  mass,  being  com- 
plete, would  have  amounted  to  a  confession ;  if 
any  fragment  is  broken  off,  the  remaining  force 
may  be  styled  a  mass  or  article  of  confessorial 
evidence.* 

*  The  word  canfession  is  apt  to  suggest  the  idea  of  a 
mAwotBTj  acknowledgment  made  by  the  defendant  of  his 
ksviBg  committed  the  offence  with  which  he  is  charged.  The 
coDfewon,  however,  may  be  either  voluntary  or  involuntary ; 
and  it  may  have  for  its  subject,  not  the  offence  itself,  but 
some  hct  or  facts  evidentiary  of  it. 

Tlie  fact  which  is  the  subject  matter  of  the  confessorial 
cvideoce  may  be  either  a  fact  of  the  number  of  the  principal 
fiMts  by  whu^,  taken  together,  the  complex  fact  of  the  ae- 
fendanf  8  criminality  is  composed ;  or  it  may  belong  to  any 
one  of  those  classes  of  evidentiary  facts  which  have  been  or 
will  hereafter  be  brought  to  view  in  the  character  of  so  many 
^lecies  or  modifications  of  circumstantial  evidence.  Prepara- 
tiQiis,  attempts,  declarations  of  intention,  threats :  physical 
lad  involuntary  symptoms  of  fear,  betrayed  by  the  confes- 
aonalist  upon  an  occasion  specified :  the  care  taken  by  him 
to  conoesu  the  obnoxious  event,  the  criminal  act, —  or  his 
pom  whfle  engaged  in  it;  to  keep  out  of  the  way  all 
pcnons  whose  presence  might  have  been  dangerous  in  the 
dwicter  of  percipient  witnesses  of  it :  th^  language  held 
^  him,  before  the  act  and  after  it,  in  the  view  of  quieting 
■Oficioii,  Or  preventing  it  from  co&ing  into  existence  :  the 
CKrtioits  employed  by  him  upon  a  variety  of  objects,  of  the 
dan  cftlUngg,  in  the  view  of  preventin|;  them  from  assuming 
^Ppetiances  capable  of  testifjfing  agamst  him  in  the  cha- 
''cter  of  real  evidence :  the  exertions  employed  by  him  in 
^  new  of  giving  to  any  of  those  objects  delusive  appear- 
"^f  tending  to  bring  to  view  the  obnoxious  event  as  being 
^  work  of  mere  accident,  or  of  some  other  agent:  the  labour 
^ph^  by  him  upon  the  apprehended  witnesses,  whose 
obKrvaiions  in  the  character  of  percipient  witnesses,  he 
^^  nqf,  Invent  from  coming  into  existence :  the  exer- 
^  made  by  him  to  keep  them  out  of  the  way  by  airect 
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This,  it  will  be  seen  presently,  is  far  from 
being  the  only  species  of  imperfect  self-dis- 

threats  or  promises,  by  deceitful  representations,  or  by  down* 
right  force, — or,  in  the  event  of  their  s^pearance,  to  suppress 
the  facts  indicative  of  his  guilt,  or  even  substitute  to  them 
pretended  facts  indicative  of  his  innocence :  the  exertions 
made  by  him  for  the  purpose  of  operating  in  the  like  manner 
upon  persons  who  had  begun,  or  were  expected  by  him,  to 
act  against  him,  in  the  character  of  prosecutors :  ue  exer* 
tions  made  by  him  for  withdrawing  his  person  and  property 
out  of  the  reach  of  justice,  and  in  the  mean  time  for  con- 
cealing himself:  the  motives  by  which  he  was  stimulated 
to  the  commission  of  the  offence :  the  length  of  time  during 
which  these  motives  had  been  operating  on  his  mind,  and 
the  turn  which  this  disposition  of  mind  had,  on  different 
occasions,  given  to  his  conduct :  the  language  which  it  had 
occurred  to  him  to  hold  to  different  persons  on  different 
occasions,  whose  questions  or  observations  he  had  to  encoun- 
ter in  relation  to  the  principal  facts  of  the  offence,  or  any 
other  facts  whose  connexion  with  it  might,  to  his  apprehen- 
sion, be  discovered  or  suspected  :  the  silence  he  ventured  or 
was  forced  to  maintain  on  some  occasions;  the  false  or  evasive 
answers  it  occurred  to  him  to  give  on  other  occasions ;  with 
the  self-contradictions  which,  on  some  of  those  occasions,  he 
fell  into  in  consequence :  the  memoranda  he  had  made  of 
some  of  the  facts  connected,  in  one  way  or  other,  with  the 
criminal  enterprise ;  the  letters  he  had  written  to  or  received 
from  associates ;  and  his  alarm  under  the  apprehension  that 
some  of  these  documents  had  fallen  into  the  adversary's 
hands;  his  fears  under  the  apprehension  that  among  his  con- 
sultations with  his  confederates  there  were  some  that  might 
have  been  overheard  by  persons,  through  the  evidence  of  whose 
discourse  they  would  not  fail  to  be  conveyed  to  the  notice 
of  the  adversary :  his  fears  that  among  his  associates  there 
were  son&e  who  either  already  had  been,  or  soon  would  be^ 
unfaithful  to  their  trust. 

Not  only  so,  but  a  fact  that  in  itself  has  no  perceptible 
connexion  with  any  criminative  fact,  may,  by  accident,  ope- 
rate to  the  prejudice  of  the  defendant;  and  in  that  respect 
the  discourse,  by  which  the  existence  of  that  fact  has  been 
stated  by  him,  may  operate  against  him  in  the  character  of 
confessorial  evidence. 

An  extraneous  witness,  speaking  to  a  supposed  confes- 
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serving,  and  thereby  self-criminative  or  self- 
inculpative,  evidence,  exemplified  in  practice. 
It  is,  however,  one  species  of  self-disserving 
evidence  :  and  forasmuch  as  a  mass  of  simply 
confessorial  evidence  (i.  e.  a  mass  of  confesso- 

lorial  discourse  supposed  to  have  been  held  in  his  presence 
fay  the  confessionalist,  mentions  a  variety  of  facts  as  having 
im  diat  occasion  been  stated  by  the  confessionalist^ — facts, 
of  the  existence  of  which,  but  for  such  confessorial  discourse, 
such  reporting  witness  could  not  have  been  apprised.     A 
number  of  facts — (suppose)  transactions  of  the  confessionalist 
bimselfy  connected  or  not  connected  with  the  criminal  enter- 
prise,— are  thus  reported  as  having,  on  the  occasion  in  ques- 
tioQ,  been   reported  to  the  witness  by  the  confessionalist ; 
the  existence  of  these  several  facts  is  put  out  of  doubt  by 
other  witnesses  coming  forward,  and  deposing,  in  the  charac- 
ter of  percipient  witnesses,  as  to  such  facts  as,  in  the  cha- 
racter of  evidentiary  facts,  point  directly  at  the  defendant's 
criminality :  — the  report  made  of  them  by  the  confessionalist 
to  the  reporting  witness  assumes  directly  and  obviously  the 
character  of  confessorial  evidence.      But  even  those  which 
hare  no  such  operation  serve  to  confirm  the  veracity  of  the 
ititement  by  which  the  reporting  witiless  reports  the  tenor 
or  the  purport  of  the  already  described  portion  of  the 
defendant's  confessorial  evidence.      Moreover,  in  the  same 
proportion  in  which  it  tends  to  demonstrate  the  trustwor- 
tiuness  of  the  evidence  of  the  reporting  witness, — of  the 
whole  body  of  it  taken  together, — in  that  same  proportion 
it  eridently  operates  in  prejudice  of  the  defendant's  cause. 
It  therefore  comes,  as  mcontestably  as  the  other  branch, 
though  not  so  obviously,  under  the  character  of  confessorial 
tivideix^e. 

In  the  trial  of  John  the  painter,  the  incendiary  who  in 
1777  burnt  the  rope-house  at  Portsmouth,  .the  conviction 
was  grounded  principally  on  the  defendant's  confessorial 
evidence,  as  reported  by  an  extraneous  witness,  Baldwin ; 
^,  of  the  evidence  given  by  other  witnesses,  a  g^-eat  part 
<^Ottisted  in  confirmatory  statements  of  other  facts,  in  them- 
*^Tes  immaterial,  but  stated  by  the  defendant  in  the  con- 
fessorial narrative  given  by  him  to  that  reporting  witness. 
Yet  on  this  occasion  the  advocate  for  the  prosecution 
I^Ottted  much,  and  not  without  reason,  of  the  probative 
^<nte,  of  the  cooclusiveness,  of  his  evidence. 
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rial  evidence  not  amounting  to  a  confession) 
does  not  of  itself  form  a  sufficient  ground  for 
conviction^  while  a  mass  of  confessorial  eyv- 
dence  amounting  to  a  confession  does  of  itself 
form  a  sufficient  ground  for  conviction;  it 
would  be  of  no  small  utility  in  practice,  if  a 
criterion  waa  established,  whereby,  without 
danger  of  dispute  or  misconception,  it  might 
upon  every  occasion  be  pronounced  of  a  mass 
of  self-disserving  and  seli-inculpative  evidence, 
whether  it  was.  a  complete  confession,  or  no- 
thing more  than  a  mass  more  or  less  consider-* 
able  of  confessorial  evidence. 

Let  this  criterion  be  constituted  by  the  appli- 
cation of  the  process  of  interrogation :  interro- 
gation, oral  or  epistolary  (as  shall  be  deter- 
mined), but  at  any  rate  judicially  performed: 
insomuch  that,  —  be  the  mass  of  confessorial 
evidence,  upon  the  face  of  it,  ever  so  correct  as 
well  as  complete,  —  yet,  until  and  unless,  for 
the  assurance  of  its  correctness  as  well  as  com- 
pleteness, it  has  had  that  security  which  it  is 
not  in  the  power  of  any  thing  but  the  process  of 
interrogation  to  afford,  let  it  not  be  considered 
as  amounting  in  any  case  to  a  confession,  for 
any  such  practical  purpose  as  that  of  convic- 
tion, as  above  mentioned. 

Short  of  a  confession, — although  (so  far  as  it 
goes)  confessorial, — it  may  of  course  be,  after 
and  notwithstanding  interrogation ;  but  without 
interrogation  let  it  never  be  considered  as 
amounting  to  a  confession,  in  what  degree 
soever,  upon  the  face  of  it,  ample  and  in- 
structive. , 

Another  condition  which  it  might,  perhaps, 
be  proper  to  add  to  the  description  of  a  confes- 
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sion,  is  this :  viz.  that,  to  amount  to  a  confession, 
fttthough  extracted  by  judicial  interrogation,  it 
ought  to  be  such  as  would  have  been  sufficient 
te-  warrant  a  conviction  had  it  been  delivered  by 
ia  extraneous  witness. 

•Self-regarding  evidence,  as    has  been    ob- 
served in '  a  former  chapter,  is  the  only  species 
of  direct    testimonial    evidence   which,   with 
reference  to  a  complex  act  of  the  description 
ID  question  (a  criminal  act),  can  be  complete, 
without  comprehending  any  article  whatever  of 
circumstantial  evidence, — without  leaving  any 
feet  to  be  made  out  by  inference.    When  it  is 
thus  complete, — mention  being  made  in  it  of 
every  fact  (psychological  as  well  as  physical) 
which  is  necessary  to  complete  the  description 
of  the  offence ;   (this    deponent,   the  person 
whose  testimony  it  is,  being  the  defendant,  the 
person  who  stands  accused  or  suspected  of 
that  offence) ;  such  body  of  evidence  may  be 
temied  plenary  confession.     If  there  be  any  one 
such  fact  of  which  express   mention  is  not 
coDtained  in  the  mass  of  evidence  so  denomi- 
nated, the  confession,  whether  satisfactory  or 
aot,  is,  at  any  rate,  short  oi  plenary.     In  prac- 
tice it  may  very  well  happen  that  in  this  or 
that  instance  it  may,  without  being  strictly 
speaking  plenary,  be  considered  as  being  equi- 
^ent  to  plenary,  and  as  satisfactory  as  if  it 
were  so.     As,  for  instance,  if  Reus,  being  ac- 
cused of  the  murder  of  Occisus,  on  being  inter- 
W)gated,    says,    **  Yes :  it  was  indeed  I  who 
struck    the    fatal   blow."     In    this    example 
nothing  more  is  necessarily  deposed  to  than 
the  physical    act :    but,  from  the   confession 
thus  made  of  the  physical  act,  the  existence 
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of  the  correspondent  intention  (a  psychologi- 
cal fact)  will  naturally  enough  ))e  inferred  of 
course.* 

There  is  no  imaginable  lot  of  testimonial  evi- 
dence which  may  not  (as  hath  already  been 
observed)  operate  in  the  character  of  direct  as 
well  as  in  that  of  circumstantial  evidence.  As 
this  is  the  case  with  extraneous,  so  is  it,  and 
more  particularly,  with  self-regarding  evidence. 
Pirect  with  reference  to  one  fact  (the  fact 
asserted  by  it),  it  may  be  circumstantial  with 
regard  to  another  fact,  a  fact  inferred  from  the 
assertion.  But  its  being  capable  of  operating 
in  the  character  of  direct  evidence  does  not 
lessen  the  force  of  the  demand  which  calls  upon 
us  to  consider  it  in  the  character  of  circuih- 
stantial  evidence.  There  is,  therefore,  no  pos- 
sible modification  of  confessorial  evidence,  that 
will  not  require  to  be  considered  here  under  the 
head  of  circumstantial  evidence.  In  truth,  it  is 
only  in  its  character  of  confessorial  evidence,  — 
in  respect  of  its  capacity  of  affording  inferences, 
meant  or  not  meant  by  the  party  to  be  drawn 
from  it,  —  that  it  admits  so  great  a  variety  of 
modifications.  Consider  it  purely  and  simply 
in  the  character  of  direct  evidence, — con- 
sider the  assertion  as  evidentiary  of  the  fact 

•  Confessorial  evidence,  when  not  plenary  per  se — in  itself — 
may  yet  be  so  by  relation.  It  is  so  by  relation,  when  it  refers 
to  some  other  discourse  in  which  whatever  is  wanting  to  make 
it  plenary  is  contained. 

Thus,  when,  in  tlie  form  of  English  law,  at  the  opening  of 
the  trial,  the  question  is  put  to  the  defendant.  How  say  you, 
guilty,  or  not  guilty? — if  the  answer  be.  Guilty  ^  the  confession 
is  plenary  by  relation  ;  for  it  refers  to  the  full  description  of 
the  offence,  as  contained  in  the  instrument  of  accusation 
called  the  indicttnent. 
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asserted  by  it,  and  nothing  more, — all  these  dis-* 
tinctions  vanish.  By  the  assertion  in  question^ 
the  fact  asserted  is  proved,  or  not  proved, — that 
fact,  and  that  fact  alone, — according  as  the  tes- 
timony  is  regarded  as  true  or  false. 

In  considering  whether  a  given  lot  of  self- 
regarding  evidence  belongs  or  not  to  the  head 
of  confessorial  evidence,  regard  must  be  had^ 
nol  to  the  conception  entertained  or  not  by  the 
confessionalist  himself,  in  regard  to  the  conse- 
quences of  it  (whether  to  himself  or  others), 
but  merely  to  the  use  eventually  made  of  it 
in^n  exhibited  in  the  course  of  the  cause.  The 
application  of  which  it  is  regarded  as  suscepr 
tmle  being  considered,  the  idea  of  reluctance 
on  the.  part  of  the  confessionalist  will  naturally 
enough  be  presented  by  the  term  confession, 
and  its  several  conjugates.     But  if  reluctance 
were  looked  upon  as  a  necessary  component 
circumstance,  the  extent  of  the  idea  thus  an- 
nexed to  the  term  would  be  found  to  fall  far 
short  of  the  extent  that  will  be  found  necessary 
to  be  given  to  it  on  many  of  the  occasions  on 
which  the  demand  for  it  presents  itself.     These 
occasions  will  be  distinctly  brought  to  view, 
when  we  come  to  speak  of  the  different  modifi* 
caticms  of  confessorial  evidence.      The    case 
where  the  utterance  of  it  is  attended  with  re- 
luctimce,  is  but  one  out  of  many  distinguishable 
modifications. 


Sect.  II. — Of  Spontaneous  Confessorial  Evidence 
estra-judically  delivered. 

Of  this  species  of  evidence  it  being  one  cha-^ 
Wteristic  property  that  the  tendency  of  it  i§ 
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Eejudicial,  and  that  in  any  degree  up  to  the 
ghest,  to  him  to  whom  it  owes  its  birth ;  and 
another,  that  it  comes  out  spontaneously,  and 
without  any  application  of  the  instrument,  with 
the  help  of  which,  evidence  of  the  same  tend^ 
ency  is  capable  of  being  extracted  from  the 
unwilling  mind  by  the  hand  of  power;  two 
doubts  naturally  present  themselves  as  seeking 
for  satisfaction :  viz.  to  what  causes  it  is  capa-^ 
ble  of  owing  its  birth?  and  to  what  others  ita 
introduction  to  the  theatre  of  j  ustice  ?  > 

To  the  first  of  these  .questions  an  answer  may 
be  x^onveyed  by  so  many  specific  d^nomina^ 
tions,  each  of  them  having  me  efiect  of  indi^ 
eating'  the  cause  (the  psydiological  cause)  ta 
which  the  ^  species  so  denominated  owes 'its 
birth..  .To  the  other,  an  answer  will  be  afforded 
by  an  indication  given  in  each  instance  of  t&e 
causes  of  transpiration ;  incidents,  by  the  force 
of  which  it  has  been  found  in  practice  Hiat  evi- 
dence of  the  species  in  question  has  made  itsr 
way  to  the  theatre  of  justice.  i;^ 

K  First  species  of  self-inculpative  or  Belf- 
criminative  evidence,  conspiratorial  evidence, 
discourse  held  amongst  delinquents  as  to  the 
time,  place,  means,  and  other  circumstances,  of 
the  offence ;  whether  already  committed,  or  9» 
yet  but  meditated. 

Examples  of  the  causes  of  transpiration  i  — : 
1.  over-hearing;  2.  loss  of  papers  by  accident, 
by  interception,  by  seizure ;  3.  disclosure,  with 
or  without  treachery,  on  the  part  of  one  or  more 
of  the  co-delinquents. 

2.  Simply  cot^dential.  A  disclosure  made 
(whether  from  any  interested  view,  or  merely  in 
expectation  of  sympathy)  by  one  or  more  of  the 
eo-delinquents,  before  or  after  the  commission 
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of  the  offence,  to  an  individual  who  either  was 
er  was  expected  to  be  a  partaker  in  it. 

Transjnratian  causes  the  same  in  this  second 
case  as  in  the  first. 

3.  Jactitantialy — directly  or  purposely  jactUan^ 
tial.  The  supposed  offender,  taking  a  pride  in 
the  offence,  or  in  the  reputation  of  having. com- 
mitted it,  makes  an  intentional  and  unreserved 
statement  of  it,  in  a  manner  more  or  less  cir-* 
cumstantiated,  to  one  on  whose  part  he  expects 
on  that  account  esteem  or  sympathy.* 

Transpiration  causes  still  the  same. 

4.  Jactitantial  through  unadvisedness.  In  the 
view  of  conciliating  esteem  or  sympathy,  a  man 
idatea  some  act  of  his,  in  itself  not  criminal  or 
otherwise  obnoxious,  but  which  (in  one  way  or 
other)  becomes  evidentiary  of  the  principal  act, 
llie  act  of  delinquency  in  question. 

Transpiration  causes  still  the  same. 

5.  JSSmply  unadvised,  or  unadvisedly  colloquial. 
It  the  way  of  ordinary  conversation,  without 
any  design  of  boasting,  a  man  speaks  either  of 
BOBie  act  of  his  own,  or  of  any  other  incident, 
any  other  matter  of  fact,  which, — in  virtue  of 
some  connexion,  that  he  is  not  aware  of,  with 
the  principal  fact  in  question,  the  fact  of  his 
delbquency,  —  operates  in  the  character  of  an 
evidentiary  fact  in  relation  to  it :  for  example^ 
his  having  been  in  such  a  place  at  such  a  time, 

*  In  the  case  of  John  the  painter,  who  (anno  1777).  wav 
Ranged  for  setting  fire  to  a  public  store-house  at  Portsmouth, 
iiwr  the  notion  of  rendering  service  to  the  American  states 
(n  the  occasion .  of  the  war  which  terminated  in  their  inde- 
poidence,  the  principal  part  of  the  evidence  was  of  this  com- 
pfexkm. 

SQ,iii  the  ewe  of  Crossfield,  who  was  tried  on  a  charge  of 
Wng  omcenied  in  a  plot  for  the  assassination  of  his  late 
H^  hy  beans  of  an  air-gun. 
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Transpiration  causes  still  the  same,  except 
that  there  is  no  place  for  treachery,  no  conft*- 
dence  having  been  placed. 

6.  Unadvisedly  ejcculpative.  Finding  or  ap- 
prehending himself  exposed  to  the  imputation 
of  the  act  of  delinquency  in  question ;  the  sup- 
posed delinquent,  in  the  view  of  wiping  off  the 
imputation,  or  screening  himself  from  it,  men- 
tions in  discourse  some  matter  of  fact,  which» 
without  his  being  aware  of  such  its  tendency^ 
contributes  to  the  contrary  effect,  as  above*       > 

Transpiration  causes  as  per  last;  no  room 
for  treachery. 

'  7.  Penitential,  or  penitentially  confessorial. 
Though  by  the  supposition  the  occasion  on 
which  it  is  delivered  is  here  extra-judicial,  it 
may  happen  to  it  to  have  been  delivered  in  con- 
templation of  its  being  judicially  produced  in 
evidence. .  If  so;  here,  as  in  the  case  of  a  con- 
fession or  confessorial  evidence  judicially  de- 
livered, transpiration  is  out  of  the  question.  If 
so  it  were  that  the  communication  was  made 
in  confidence,  it  then,  in  respect  of  transpira- 
tion causes,  coincides  with  simply  confidential 
self-disserving  evidence,  as  above.  But,  in 
this  case,  as  in  that  other,  it  remains  for  in- 
quiry, by  what  causes  a  course  so  repugnant 
to  the  universally-prevalent  principle  of  self- 
preservation  was  produced. 

8.  Superior-beneJit'Seeking .  By  the  pursuit 
of  some  benefit,  it  may  happen  to  a  man  to 
make  known  some  fact,  which, — without  his 
being  aware  of  it,  or  even  though  he  be  aware, 
— may  happen  to  contribute,  in  the  character 
of  an  evidentiary  fact,  towards  his  being  con- 
victed of  the  offence  in  question.  Probability 
and  nearness,  as  well  as  magnitude,  considered 
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QQ  both  sides^  it  may  happen  that  the  value  of 
the  benefit  shall  be  in  his  eyes  so  great,  as  to 
more  than  compensate  for  the  risk  of  the  whole 
mass  of  evil,  punishment  included,  which  he 
'  beholds  attached  to  the  offence. 

The  infirmative  considerations  applicable  to 
the  probative  force  of  criminative  circumstan- 
tial evidence  of  this  class,  seem  capable  of 
being  designated  in  general  terms  by  three 
words :  viz.  1 .  misinterpretation ;  2.  incomplete- 
ness ;  3.  mendacity. 

1.  Misinterpretation  has  in  this  case  the  effect 
that  incorrectness   on   the   part   of  the   evi- 
dence itself  has,  if  not  misinterpreted :    inas- 
much  as,  though  the  evidence  itself  be  not 
mcorrect,  yet  tixe  conception  produced  by  it 
(either  in  the  mind  of  the  judge,  or  in  the  mind 
of  the  extra-judicially  percipient  witness,  the 
ter-witness  of  the  discourse,  and  through  him 
in  the  mind  of  the  judge),  is  incorrect  and  de- 
oeptitious ;  causing  the  supposed  delinquent  to 
be  believed  to  have  committed  an  act  of  delin- 
quency which  in  truth  he  did  not  commit. 

2.  iU  to  incompleteness ;  it  depends  upon  the 
nuumer  in  which  it  is  incomplete,  whether  the 
effect  of  it  shall,  to  the  prejudice  of  the  supposed 
delinquent,  be  the  same  as  that  of  incorrectness, 
or  whether  it  shall  amount  to  nothing  more 
than  the  rendering  the  probative,  the  crimina- 
tive, force  of  it,  less  considerable  than  if  it  had 
been  nearer  to  the  being  complete. 

3.  By  mendacity  (here  as  elsewhere)  is  to  be 
understood  wilful  and  purposed  incorrectness ; 
vhere.the  evidence  thus  delivered,  the  dis- 
course thus  used,  is  incorrect,  being  rendered 
so  wilfblly,  and  on  purpose. 

VOL.  III.  I 
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1.  Misinterpretation.  By  misinterpretation 
on  the  part  of  the  judge^  the  deceptitious 
effect  produced  by  circumstantial  evidence  of 
this  description  is  susceptible  of  modifications, 
analogous  to  that  already  mentioned  as  produ- 
cible by  misinterpretation  of  preparations  and 
attempts^  directed  in  appearance,  but  (as  in 
the  case  supposed  it  happened)  not  in  reality, 
to  the  act  of  delinquency  eventually  committed. 
Instead  of  the  act  which,  by  means  of  the  mis- 
interpretation, IS  supposed  and  concluded  to 
have  been  committed;  under  the  supposition 
of  its  having  been  virtually  acknowledged-  to 
have  been  committed ;  the  act  really  performed 
may  hav«  been,  1.  blameless,  though  seeking 
secrecy;  2.  blameless,  and  not  so  much  as 
seeking  secrecy;  3.  imaginary:  as,  if  the 
intimation  given  of  it,  whether  directly  or  in 
the  way  of  allusion  or  insinuation,  was  meant 
in  the  way  only  of  sport  or  jest ;  or,  if  the  act 
committed  by  theT  supposed  delinquent,  and 
meant  by  him  on  the  occasion  in  question 
to  be  spoken  of,  was  an  act  which,  thou^ 
culpable,  was  culpable  in  a  different  manner, 
or  in  a  less  degree,  than  the  act  which,  from 
the  consideration  of  such  his  discourse,  is 
inferred  from  it,  and  believed  to  have  been 
committed. 

Many  cases  may  be  put,  in  which  that  which 
really  is  not  a  confession  might  be  taken  for 
and  acted  upon  as  such. 

A  paper  is  found,  in  the  defendant's  hand- 
writing, charging  him,  the  defendant,  with  a 
crime.  Though  written  by  the  defendant's  hand, 
it  may  have  been  the  discourse  of  another  per- 
son, and  all  of  it  false :    simple  curiosity,  or 
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even  the  intention  of  refutiDg  it,  in  a  private 
Ivay,  or  with  the  assistance  of  justice,  might 
*'Lye  been  his  motive  for  copying  it. 

The  poet  Jean  Baptiste  Rousseau  wrote  a 
Tiniient  libel,  aspersing  a  multitude  of  respect- 
Able  characters,  Saurin's  amongst  the  rest,  and 
circulated  it  in  manuscript.  Saurin,  having 
borrowed  one  of  these  manuscripts,  copied  it 
irith  his  own  hand,  for  the  purpose  of  answer- 
ing it,  or  instituting  a  prosecution  on  the  ground 
efit.  Rousseau,  hearing  of  this,  or  suspecting 
It,  got  possession  of  Saurin's  copy,  and  on  the 
ground  of  it,  with  the  help  of  some  false  evi- 
'  dcnce  for  the  explanation  of  it,  instituted  a 
prosecution  against  Saurin,  charging  him  with 

»  being  the  author  of  it.  The  truth  was  dis- 
covered by  the  vivd  voce  examination  of  the 
fitlse  witnesses :  and  this,  too,  without  the  be- 
nefit of  that  sort  of  examination  which,  under 
the  name  of  cross-examination,  they  would  have 
undergone  had  it  been  in  England. 
The  confession  may  have  been  given  in  the 
way  of  jest;  the  whole  of  it,  or  any  part,  devoid 
of  truth  ;  neither,  in  fact,  conformable  to  the 
truth  of  things,  nor  so  much  as  meant  to  be 
taken  for  such. 

A  case  of  this  description  happened,  if  I  have 
been  rightly  informed,  not  many  years  ago  in 
England.  From  I  know  not  what  circumstances, 
a  person,  whom  I  will  call  Juraturus,  was  ex- 
pected to  be  put  upon  the  jury,  in  a  cause  of  pub- 
lic expectation,  in  which  the  affections  of  poli- 
tical parties  took  an  interest.  A  letter  was  writ- 
ten to  him  by  Jocosus,  conjuring  him  to  see  the 
defendant  convicted,  right  or  wrong.  For  this 
letter  Jocosus  was  prosecuted,  as  for  embracing : 
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(the  name  given  by  the  English  law  to  the  act 
of  extra-judicial  solicitation,  where  the  sort  of 
ephemeral  judge,  called  a  juryman,  is  the  sub- 
ject of  it).  The  matter  being  somehow  ex- 
plained, Jocosus  escaped  conviction,  or  at  least 
punishment  administered  under  that  name ;  but 
the  costs  of  prosecution  were  in  effect  a  punish- 
ment, and  a  very  severe  one.  Had  the  testi- 
mony of  the  defendant  been  receivable  in  law^ 
and  known  to  be  so,  the  prosecution  would 
hardly  have  been  instituted. 

2.  Incompleteness.  It  is  evident  that  an 
extra-judicial  confession  may  be  incomplete 
to  any  imaginable  degree.  For,  1.  in  the 
shape  in  which  the  discourse  flows  from  the 
lips  of  the  confessionalist,  it  may  be  loose  and 
imperfect  up  to  every  conceivable  degree  of  im- 
perfection. 2.  The  interlocutor, — ^who  may  be 
sensible,  or  to  the  highest  conceivable  degree 
insensible,  of  such  its  deficiency, — may  accord- 
ingly let  it  pass  in  such  its  imperfect  state, 
without  applying  himself  in  any  way  to  render 
it  more  complete.  3.  Though  he  possessed,  in 
ever  so  high  a  degree,  the  requisite  inclination; 
the  power,  the  effective  power,  of  comrhanding 
and  producing  the  requisite  explanations,  may 
on  his  part  be  deficient,  in  any  conceivable 
degree. 

.  3.  The  case  of  mendacity  requires  more  ex- 
planation. To  a  first  view,  nothing  can  be  more 
paradoxical  than  the  case  of  a  man's  having  re- 
course to  falsehood  for  the  purpose  of  subjecting 
himself,  perhaps  to  the  punishment,  at  least  to 
the  disrepute,  attached  to  a  supposed  act  of  de- 
linquency which  in  fact  he  has  not  committed. 
In  the  relation  between  the  sexes  may  be  found 
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the  source  of  the  most  natural  exemplifications 
of  this  as  of  so  many  other  eccentric  flights. 
The  female  unmarried,  —  punishment  as  for 
leduction  hazarded,  the  imputation  invited  and 
submitted  to,  for  the  purpose  of  keeping  off 
rivals*  and  reconciling  parents  to  the  alliance. 
The  female  married, — the  like  imputation,  even 
though  unmerited,  invited,  with  a  view  to  mar** 
riage,  through  divorce.  Even  without  view 
either  to  marriage,  or  to  possession  without 
marriage ;  vanity,  without  the  aid  of  any  other 
motive^  has  been  known  (the  force  of  the  moral 
aanctioD  being  in  these  cases  divided  against 
itself)  to  afford  an  interest  strong  enough  to 
engage  a  man  to  sink  himself  in  the  good  opinion 
of  one  part  of  mankind,  under  the  notion  of 
raising  himself  in  that  of  another.^ 

*  A  ftory  current  enough,  but  of  which  the  source  cannot 
he  distinctly  recollected,  may  serve  as  an  exemplification  of 
the  field  of  enterprise  in  this  line,  which  has  been  laid  open 
by  nature  (too  well  seconded,  as  will  be  seen,  by  the  blundering 
tiod  of  Ei^liflh  law)  to  unprincipled  speculators.  A  man 
vidhei  to  secure  to  himself,  in  the  way  of  marriage,  a  hand,  of 
wUch,  by  direct  and  honourable  means,  he  has  no  sufficient 
hope.  Bis  object  is,  by  destroying  the  reputation  of  his  in- 
tended Tictim,  to  deprive  her  of  all  hopes  that  do  not  centre  in 
lumidf.  He  takes  the  requisite  measures :  he  bribes  servants; 
Itt  pnmdes  himself  with  the  requisite  equipment:  in  the 
coitimie  of  a  happy  lover,  he  shews  himself  to  observers,  casual 
^N*  posted,  through  the  window  of  her  bedchamber,  as  Galatea 
il|twed  herself:  — Et  fugit  ad  latebras,  et  se  cupit  ante 


Tke  outline  thus  delineated,  the  particular  object,  and  the 
<letaili  of  the  plan,  will  (as  already  hinted)  admit  of  consider- 
able diversificatioD.  To  the  value  of  the  prize  obtainable  at 
tbeprice  m  question,  there  are  evidently  no  determinate  limits ; 
m  this,  whether  pecuniary  profit  (to  the  amount  of  which 
tbereb  dso  no  limit)  be  or  be  not  taken  into  the  account. 

As  to  the  price  in  the  way  of  punishment,  few  if  any  are 
the  existing  systems  of  legislation  that  have,  with  any  suf- 
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False  confessions,  from  the  same  motive,  are 
equally  within  the  range  of  possibility,  in  re- 
gard to  all  acts  regarded  in  opposite  points  of 
view  by  persons  of  different  descriptions.  I 
insulted  such  or  such  a  man  :  I  wrote  such  or 
such  a  party-pamphlet,  regarded  by  the  ruling 
party  as  a  libel,  by  mine  as  a  meritorious  exer- 
tion in  the  cause  of  truth :  I  wrote  such  or  such 
a  religious  tract,  defending  opinions  regarded 
as  heretical  by  the  established  church,  regarded 
as  orthodox  by  my  sect. 

In  many  cases,  probably  in  most,  the  infir- 
mative  facts  above  brought  to  view  will  be  seen 
to  have  no  place :  the  import  of  the  discoufse^ 
and  its  applicability  to  the  purpose  for  which 
it  is  adduced,  will  be  out  oif  dispute.  Though 
not  complete,  (for  it  is  seldom  that  a  lot  of 
extra-judicial  evidence  will  be  endowed  with 
that  completeness  with  which  it  is  the  object 


ficient  degree  of  consistency  and  uniformity,  raised  it  to  a 
pitch  too  high  to  find  bidders.  For  seduction,  under  En- 
glish law  at  lea^t,  (which,  in  every  thing  that  concerns  mar- 
riage, indicates  for  its  author  some  old  woman  in  h6r  dotage,) 
for  seduction,  the  maximum  would  be  but  a  flea-bite :  punidi- 
ment  as  for  capital  violence,  the  charge  being  of  the  adven- 
turer's own  framing,  he  will  know  better  than  to  accuse  him- 
self of. 

To  any  bosom  in  which  either  love  or  money  has  infused 
.  the  spirit  of  enterprise,  the  chancellor  (who  fancies  himself, 
or  pretends  to  fancy  himself,  the  guardian  of  female  orphans-^ 
who  fancies,  or  pretends  to  fancy,  his  authority  the  bar  to  ill- 
assorted  marriages,  the  protector  against  deception  or  impru- 
dence) is  but  a  laughing-stock.  Ever  ready  to  punish,  he  » 
ever  impotent  to  prevent.  Powerful  to  do  mischief,  he  h 
impotent  to  do  good  :  that  good  always  excepted  of  which 
his  professional  brethren  are  the  sharers,  and  which  consists 
in  distributing  among  them,  in  due  form  of  practice,  a  porUon 
of  the  orphan's  substance. 
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of  judicial  examination  to  endow  it,)  it  will,  as 
&r  as  it  goes,  be  thus  far  complete,  that  it  will 
be  sufficiently  manifest  that  no  addition  which 
it  could  have  received  could  have  been  of  a 
nature  to  destroy,  or  materially  to  change,  the 
inference.  The  act,  to  the  imputation  of  which 
the  confessionalist  was  exposing  himself  by 
this  his  discourse,  was  really  his  act — really 
done  by  him ;  nor  was  he,  on  the  occasion  of 
holding  such  discourse,  acting  in  prosecution 
of  any  such  eccentric  and  perilous  a  design 
as  that  of  subjecting  himself  to  an  imputation 
known  by  himself  not  to  be  merited. 

A  distinction  requires  here  to  be  noted,  be- 
tween the  case  where  the  evidence  may  be  said 
to  be  designedly  furnished,  and  that  m  which 
it  may  be  said  to  be  undesignedly  furnished, 
hamgbeen  obtained,  as  it  were,  surreptitipusly, 
by  the  party  by  whom  it  is  produced  or  offered 
to  be  produced,  without  ue  consent  of  the 
party  whose  confession  is  contained  in  it. 

In  the  former  case,  it  partakes,  in  a  great 

measure,  of  the  nature  of  judicial  confessorial 

evidence :  the  person  to  whom  it  is  delivered, 

though  not  a  magistrate,  yet,  by  the  relation 

he  bears  (easual  and  momentary  as  it  is),  may 

be  considered  as  standing,  in  many  respects,  in 

the  situation  of  a  magistrate.     The  proprietor 

of  stolen  goods,  having,  by  a  train  of  indicative 

evidence,  been  led  to  the  discovery  of  the  thief, 

inakes  up  to  him,  and  charges  him  with  the 

theft:   the  delinquent,  through  remorse,  con- 

kaion  of  mind,  or  hope  of  favour,  confesses  the 

ofience  in  all  its  circumstances,  in  a  degree 

more  or  less  particular.     To  extend  the  illus- 

fration,  substitute  for  the  case  of  theft  the  case 
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of  any  other  offence,  of  that  class  which  sup^ 
poses  the  existence  of  an  individual  exposed  to 
special  injury;  and  to  the  case  of  the  proprie* 
tor  of  the  stolen  goods  substitute  that  of  the 
individual  so  injured. 

The  reason  and  use  of  the  distinction  is,  that 
when,  as  here,  the  confessorial  evidence  is  fur- 
nished ex  praposito  con/itentis,  the  same  causes 
that  are  capable  of  giving  birth  to  false  confes* 
sion,  when  judicially  exhibited,  are  capable  of 
producing  the  same  effect  in  the  case  where 
It  is  furnished  extra-judicially,  as  here^ — con* 
fusion  of  mind,  —  hope  of  commuting  a  severer 
punishment  for  a  less  severe  one, — hope  of  ob- 
taining mercy, — despair  of  acquittal,  produced 
bybrospect  of  false  evidence. 

The  opposite  case,  the  case  where  the  con- 
fession was  obtained  impmdentid  confitentis,  is 
the  case  which,  on  the  tormer  ocicasions  refer- 
red to,  was  principally  in  view.  The  party, 
the  confessionalist,  has  made  a  memorandum 
in  relation  to  the  fact,  for  his  own  use ;  this 
falls  into  the  hands  of  the  adverse  party,  who 
thereupon  produces  or  offers  it  in  evidence.  In 
terms  more  or  less  particular,  either  direct  or 
more  or  less  indirect,  the  confessionalist  has 
mentioned  the  fact  in  a  letter  to  an  accom- 
plice or  a  friend :  the  letter  falls  into  the  hands 
of  the  adverse  p^rty,  who  produces  it,  or  offers 
it,  in  evidence.  The  confessionalist  has  been 
overheard  to  mention  the  matter  in  conversa- 
tion with  an  accomplice,  a  friend,  or  even  (for 
no  species  or  degree  of  imprudence  is  alto- 
gether without  example)  an  utter  stranger: 
through  the  medium  of  the  extra-judicially 
audient  witness,  it  comes  round  to  the  ad- 


QuiwVI.]     8BLF.INCULPATIVB  TUTIMONY.  19) 

lerse  party,  who  (with  or  without  his  good 
will)  engages  him  to  come  forward  with  the 
information,  in  the  character  of  a  judicially- 
deposing  Mritness* 

From  the  differences  that  exist  in  respect 
of  the  mode  in  which  the  evidence  was  ob- 
tained in  the  two  cases,  result  several  other 
differences.    When  of  a  nature  approaching  to 
judicial,  the  extra-judicial  confession  (having 
conviction,  or,  at  least,  full  information,  for  its 
object,  either  on  the  part  of  him  who  delivers 
it,  or  on  the  part  of  him  to  whom  it  is  deli- 
vered) will  naturally  be  more  or  less  effectually 
shaped  and  adapted  to  that  purpose.     When 
obtained,  as  above  explained,  in  a  manner  by 
surprise,  neither  the  confessionalist,  nor  (in  the 
case  of  hearsay  evidence)  his  interlocutor  or 
aoditor,  has  any  such  object;  nor  has  the  in- 
terlocutor or  auditor,  generally  speaking,  any 
means  of  shaping  the  evidence  to  that  object* 
The  shape  in  which  it  presents  itself  will  natu- 
rally be  that  of  some  broken  scrap,  variable 
a{  mfinitum  in  respect  of  form,  and  quantity 
of  information. 

In  the  case  where,  as  above,  it  is  furnished 
hy  a  man  as  it  were  with  a  halter  about  his 
neck,  the  language  will  necessarily  be  direct 
and  explicit;  and  in  that  respect,  whatsoever 
it  may  be  in  point  of  precision,  (for  precision 
will  depend  as  much  upon  the  party  receiving 
the  information  as  upon  the  party  furnishing 
it^  nearly   upon   a    par   with   that  which   it 
assumes  when  extracted  by  an  official  hand. 
In  the  case  where  it  is  furnished  without  ap- 
prehension of  the  use  eventually  made  of  it,  it 
may  indeed  happen  to  the  language  of  it  to  be 
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equally  direct  and  explicit  (as  is  apt  to  be  the 
case  with  libels) ;  but  it  is  equally  capable  of 
existing  in  a  form  to  any  degree  mysterious  and 
indirect.  It  may  consist  of  nothing  but  mere 
allusion ;  and»  in  any  case,  to  find  out  a  key  to 
it,  and  apply  it  to  the  proof  of  the  fact  endea- 
voured to  be  proved  from  it,  may  be  the  task  of 
argumentation  and  conjecture. 

Sect.  III.  —  0/ Spontaneous  Confessorial  Evi- 
dence ^  judicially  delivered. 

For  the  advantage  of  viewing  objects  one  at 
a  time,  the  species  of  criminative  evidence  in 
question  has  hitherto  been  considered  as  being 
delivered  as  well  without  the  intervention  of 
interrogation,  as  without  the  intervention  of  the 
authority  of  a  judge,  present  at  the  time.  Of 
the  intervention  of  these  two  circumstances,  the 
consequences  will  be  seen  to  be  material. 

If  the  self-criminative  discourse  be  conceived 
to  be  held  in  the  presence  of  the  judge,  it  is 
not  natural  that  (adequate  power  not  being 
wanting)  the  use  of  so  efficient  a  security  for 
correctness  as  well  as  completeness  should  be 
foregone.  But  that  which,  in  respect  of  its 
manifest  mischievousness  and  absurdity,  will 
be  apt  to  appear  most  unnatural,  is,  under  the 
influence  of  the  sinister  interest  which  gave 
birth  to  the  technical  system  of  procedure,  but 
too  frequently  realised :  for  example,  under 
English  law,  in  the  case  of  all  those  modifica- 
tions of  delinquency  in  relation  to  which  the 
evidence  is  delivered  in  no  other  shape  than 
that  oi  affidavit  evidence. 

The  scene  of  intercourse  being  now  removed 
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from  the  closet  to  the  theatre  of  justtee ;  one 
consequence  is,  that,  of  the  eight  modifications 
of  self-disserving  evidence  above  brought  to 
view,  five  stand  excluded,  as  being  incapable 
of  finding  entrance  into  a  place  so  defended; 
These  are,  1.  conspiratorial ;  2.  simply  co^- 
dential;  3.  purposely  jactitantial;  4.  unadvisedly 
jactitantial ;  and  5.  simply  and  unadvisedly  colh- 
quial.  Superior-benefit-seeking^  a  modification 
under  all  circumstances  rare  and  eccentric,  is, 
by  the  authority  of  a  present  (though  mute  and 
inactive)  judge,  rendered  still  more  unlikely  to 
be  hazarded ;  still  more  so  by  the  presence  of 
an  interrogating  judge. 

Remain,  as  the  only  two  modifications  of 
self-disserving  evidence  natural  to  the  spot 
now  in  question, —  1.  unadvisedly  self-ea'culpa- 
tive  evidence ;  and,  2.  penitential  or  penitentially 
confessorial  evidence. 

To  ground  conviction,  confession  (it  has  been 
said)  ought  to  be  perfectly  free,  not  produced 
either  by  hope  or  fear.  Such  is  the  language 
we  frequently  meet  with  in  English  law  books^ 
Reason  is  here  obscured  by  a  covering  of 
absurdity.  Accused  or  suspected  of  a  crime, 
guilty  or  innocent,  —  what  but  hope  or  fear 
should  induce  a  man  to  speak?  Guilty,  in  par- 
ticular, what  but  hope  or  fear  should  induce 
a  man  to  confess  ?  Confession  without  hope  or 
fear,  is  an  action  without  a  motive,  an  effect 
without  a  cause.  It  is  more  ;  it  is  an  action 
without  an  inciting  motive,  overcoming  a  force 
(and  that  a  mighty  one)  of  restraining  motives. 
It  is  as  if,  on  a  level  billiard-table,  a  ball  should 
run  into  one  of  the  pockets,  not  merely  without 
being  struck  with  the  mace  or  cue^  but  in  spite 
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of  the  impulse  of  the  instrument  striking  it  in 
a  direction  exactly  opposite. 

What  there  is  of  reason  in  the  rule  amounts 
to  this ;  — A  judge,  in  examining  an  accused  or 
suspected  person,  should  be  upon  his  guard 
agamst  the  sinister  inducementsi  to  the  action 
of  which  a  man  in  such  a  situation  is  exposed.  • 

The  causes  which  may  be  capable  of  giving, 
birth  to  evidence  of  the  description  in  question, 
when  it  is  not  true^  come  now  to  be  enumerated. 

1.  Causes  capable  of  giving  birth  to  untrue 
confessorial  evidence,  even  when  plenary. 

1  •  Guilty  of  a  greater  crime,  (i.  e.  a  crime 
more  severely  punished  than  the  crime  now 
charged,)  a  man  makes  a  confession  of  the 
crime  now  charged,  in  order  to  avoid  the  se* 
verer  punishment :  or,  being  charged  with  two 
crimes,  he  confesses  the  less,  to  avoid  being 
punished  as  for  the  greater:  and  so  in  regard 
to  facts  subjecting  a  man  to  non-penal  damage, 
or  otherwise  to  an  obligation  of  an  unpleasant 
cast. 

2.  Not  guilty  of  the  crime  charged,  nor, 
consequently,  being  justly  subjectable  to  the 
punishment  annexed  to  it;  but  exposed,  or 
conceiving  himself  exposed,  to  undergo  some 
severer  suffering  (whether  on  the  score  of  cri- 
minality or  any  other)  at  the  hands  of  the  pro- 
secutor,  or  some  other  man  in  power,  to  whom 
it  wodld  be  acceptable  that  he  should  suffer  as 
for  the  offence  in  question ;  he  makes  confes- 
sion of  it  accordingly,  in  the  hope  of  thereby 
escaping  such  severer  suffering. 

Various  is  the  description  of  the  person  by 
whose  power,  i.  e.  by  the  hopes  and  fears  that 
point  to  it,  a  man  may  be  drawn  into  a  false 
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confession.  It  will  depend  in  a  considerable 
degree  upon  the  nature  of  the  offence :  an  or- 
dmary  offence,  or  a  political  offence.  It  may, 
aecordingly,  be  a  private  individual ;  it  may  be, 
in  a  monarchy,  the  monarch,  or  one  or  more  of 
his  ministers ;  in  a  commonwealth,  some  officer 
or  some  individual  invested  by  law  or  influence 
with  appropriate  power ;  it  may  be  (though 
nithoat  atrocious  abuse  of  judicial  power  it 
eannot  be)  even  the  judge. 

3.  If,  in  the  case  above  supposed,  —  hoping, 
as  above,  to  mollify  the  enmity  of  his  too  potent 
adversary,  —  he  regards  the  stream  of  the  evi* 
dence  as  likely  to  run  against  him,  and  with  a 
ferce  sufficient  for  conviction,  (though  this  be 
what,  by  the  supposition,  cannot  take  place 
without  falsehood  somewhere);  an  adequate 
motive — a  cause  adequate  to  the  production 
of  the  sup^sed  effect,  viz.  that  of  a  false  con- 
fession— will  in  this  way  too  be  exemplified. 

4.  Lastly,  the  same  effect  is  capable  of  being 
produced  by  mere  confusion  of  mmd ;  the  state 
of  mind  producible  in  a  man  by  terror — by  the 
conteniplation  of  his  impending  fate. 

The  case  of  false  confession  is  a  case  which, 

in  the  present  state  of  jurisprudence  among 

cifilised  nations  (including  a  century  or  so 

Bnder  the  notion  of  present  time),  has  seldom 

heen  exemplified :  so  at  least  one  wishes  and 

hopes  to  be  able  to  believe,  for  the  honour  of 

governments  and  of  human  nature.     The  only 

instance  in  which  it  has  been  in  any  degree 

fiieqnent,  even  for  some  centuries  past — and 

in  this  instance  it  has  been  but  too  frequent  — 

is  that  of  a  case  in  which  the  fact  was  not  only 

iUse,  but  impossible.    I  speak  of  the  case  df 
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witchcraft.  Turn  which  way  we  will,  —  to 
France,  to  England,  to  North  America, — we 
shall  find  wretched  women  not  only  convicted, 
but  confessing  themselves  guilty,  of  that  ima- 
ginary crime.  So  at  least  say  the  accounts  that 
have  been  transmitted  to  us.  In  these  deplor- 
able* instances,  in  what  shape  has  the  confession 
been  conceived  ?  To  produce  a  frantic  cry  of 
gtiilty,  —  to  produce  the  mark  of  a  trembling 
hand  to  a  paper  full  of  calumnious  lies,  con- 
tents known  or  unknown, — these  are  effects  to 
the  production  of  which  confusion  of  mind 
may  be  fully  adequate,  in  the  instance  of  the 
weakest  and  most  ignorant  certainly  not  less 
than  in  that  of  the  strongest  and  best-informed 
minds.  But  to  produce,  and  produce  extem- 
pore, a  circumstantial  and  consistent  account 
of  intercourses  and  conversations  with  an  ima- 
ginary being, — this  would  be  scarce  possible 
even  to  the  strongest ;  and,  if  possible,  where 
should  be  the  inducement,  when  the  conse- 
quence was  the  being  hanged  or  burnt? 

To  guard  against  false  confessions,  there- 
fore, the  two  following  rules  ought  to  be  ob- 
served :  — 

1.  One  is,  that,  to  operate  in  the  character 
of  direct  evidence,  confession  cannot  be  too 
particular.  In  respect  of  all  material  circum- 
stances, it  should  be  as  particular,  as,  by  dint 
of  interrogation,  it  can  be  made  to  be.  Why 
so?  —  because  (supposing  it  false)  the  more 
particular  it  is,  the  more  distinguishable  facts 
it  will  exhibit,  the  truth  of  which  (supposing 
them  false)  will  be  liable  to  be  disproved  by 
their  incompatibility  with  any  facts,  the  truth 
of  which  may  have  come  tH  be  established  by 
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Other  evidence.  The  greater  the  particularity 
required  on  the  part  of  the  confesBion,  the 
greater  is  the  care  taken  of  the  confessional- 
ist, — the  greater  the  care  taken  to  guard  him 
against  undue  conviction^  brought  on  upon  him 
by  his  own  imbecility  and  imprudence. 

2.  The  other  rule  is,  that,  in  respect  of  all 
material  facts,  (especially  the  act  which  consti- 
tates  the  physical  part  of  the  offence),  it  ought 
to  comprehend  a  particular  designation  in  re- 
spect of  the  circumstances  of  time  and  place. 
For  what  reason? — For  there  as  on  already  men- 
tioned :  to  the  end  that,  in  the  event  of  its 
proving  false  (a  case  not  impossible,  though  in 
a  high  degree  rare  and  improbable),  facts  may 
be  found  by  which  it  may  be  proved  to  be  so. 
''IkiUed  such  a  man"  (says  the  confessionalist, 
iQentioning  him),  ''  on  such  a  day,  at  such  a 
place."     **  Impossible"  (says  the  judge,  speak- 
ing from  other  evidence) :  ^^  on  that  day  neither 
yoQ  nor  the  deceased  were  at  that  place." 

But  time  and  place  are  both  infinitely  divi- 
nbie.    To  what  degree  of  minuteness  shall  the 
division  be  endeavoured  to  be  carried  for  this 
purpose  ?    A  particular  answer,  that  shall  suit 
all  cases,  cannot  be  given.     The  end  in  view, 
as  above  stated,  must  be  considered,  and  com- 
pared with  the  particular  circumstances  of  the 
case,  in  regard  to  either  species  of  extension, 
ere  the  degree  of  particularity  proper  to  be 
aimed  at  by  the  interrogatories  can  be  marked 
cmt    Under  the  head  of  time,  the  English  law, 
in  the  instrument  of  accusation,  admits  of  no 
other  latitude  than  what  is  included  in  the 
compass  of  a  day.     The  nature  of  things  did 
not,  in  this  instance,  render  uniformity  impos- 
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gible :  the  parts  into  which  time  is  divided  are 
uniform  and  determinate.  Place  ^—^  relative 
space — is  not  equally  obsequious :  the  house  ? 
yes;  if  the  supposed  scene  of  the  supposed 
transaction  be  a  house :  the  street  ?  yes ;  if 
the  scene  were  in  a  street :  but  a  field,  a  road, 
a  common,  a  forest,  a  lake,  a  sea,  the  ocean ; 
any  of  these  may  have  been  the  scene. 

The  question  therefore  still  recurs  upon  us^ 
and  at  the  same  time  the  difficulty  of  finding  a 
general  answer  for  it  recurs  undiminished.  Sup« 
posing  the  confession  —  the  narration* — false; 
will  the  intimation  which  it  has  been  made  to 
include  of  time  and  place  be  sufficiently  parti* 
cular  to  enable  the  judge,  supposing  it  to  be 
false,  to  extract  sufficient  proof  of  the  falsity 
of  it  from  other  evidence  ? 

Between  the  degree  of  particularity  to  be 
looked  for  in  the  article  of />/ace,  and  the  de- 
gree of  particularity  to  be  looked  for  in  the 
article  of  time,  there  will  be  a  mutual  depend- 
ence. Supposing  it  clear  from  other  evidence, 
that)  on  a  given  day,  the  confessionalist  and 
the  deceased  were  upwards  of  two  days'  jour- 
ney distant  firom  one  another ;  the  specification 
of  the  day  on  which,  in  the  false  confession, 
the  murder  is  stated  to  have  been  committed, 
will  be  sufficient  to  prove  the  falsity  of  the 
confession, — to  prove  the  non-delinquency  of 
the  confessionalist.  But  suppose  the  distance 
no  more  than  two  hours'  Journey ;  the  specifi- 
cation of  the  day  will,  it  is  evident,  not  be 
sufficient  for  the  same  purpose.  He  should 
be  called  upon  to  fix  the  very  hour :  the  hour 
becomes  as  material  in  this  second  case,  as  the 
day  was  on  the  first. 
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In  the  wording  of  the  instrument  of  accusa- 
tion, particularity  in  respect  of  both  species 
of  extension  is  insisted  upon,  and  evidently 
for  the  reasons  above  given,  by  the  English 
law.      But,  between  the  case  of  an  indict- 
ment (a  statement  of  the   offence,  as  drawn 
up  by  an  accuser),  and  a  confession,  where- 
by die  defendant  himself  becomes  as  it  were 
his  own  accuser,  there  is  in  this  respect  a  great 
difference.     In  the  case  of  the  instrument  of 
accusation,  compliance  with  this  requisition, 
however  desirable,  may,  in  respect  of  this  or 
that  degree    of  particularity,   be    impossible. 
Why? — Because,  antecedently  to  the  exhibi- 
tion of  the  whole  mass  of  obtainable  evidence, 
(though  ultimately  that  evidence  should  prove 
ever  so  satisfactory,)  it  is  but  natural  that  an 
accuser  should  be   in  the  dark ;  while,  (sup- 
posing the   charge   true,   and   the    defendant 
willing  to  confess  the  fact),  that  same  degree 
rf  particularity  which  it  was  altogether  out  of 
the  power  of  the  accuser  to  give  to  the  relation, 
niay  be  exhibited  in  the  confession  of  the  de- 
fendant without  any  difficulty.  For  from  whom 
can  so  precise  an  account  of  a  man's  acts  be 
expected  as  from  the  man  himself,  (especially 
acts  of  such  moment  to  himself),  so  he  be  but 
disposed  to  give  it  ?♦ 

\  Tliat  a  certain  degree  of  particularity  in  these  respects  is 
demble — desirable  for  the  reason  above  given, —  has  been 
fofficientlj  observed  by  the  founders  of  this  part  of  the 
Engliah  law.  They  therefore  required,  that,  in  the  instru- 
iDcnt  of  accusation,  it  should  be  observed  ;  and  so  serious 
were  they  in  the  requisition,  as  to  determine,  that,  where  the 
requisition  to  that  effect  is  not  complied  with,  the  defendant, 
gndty  or  not  guilty,  shall  be  acquitted.  That  causes  will 
often  happen  in  which,  though  delinquency  may  be  capable  of 

VOL.  III.  K 
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being  established,  and  by  abundantly  sufficient  evidence,  that 
same  degree  of  particularity  cannot  possibly  be  exhibited, — 
was  anoUicr  observation  which,  true  as  it  is,  yet,  at  the  time 
of  establishing  that  requisition,  they  failed  to  make.  Com- 
nliance  with  the  requisition  was  impossible ;  but  the  imposai- 
bilitv  of  complying  with  it  was  no  bar  to  the  establishment  of 
it.  ^e  requisition  had  not  been  long  enforced,  before  the 
impossibility  of  complying  with  it,  consistently  with  the  con- 
vicuon  of  the  guilty,  was  discovered.  A  remedy  was  accord- 
indy  applied.  what  was  that  remedy? — Converting  a 
court  otpenal  justice  into  a  school  of  necessary  falsehc^ : 
a  school  in  which  the  scholars  were  not  merely  taught  and 
invited,  but  by  main  force  compelled,  to  defile  themselves 
with  that  vice :  no  falsehood,  no  justice.  A  day  must  be 
specified ;  but  it  need  not  be  the  true  one.  A  day  must  be 
specified;  but,  that  the  fact  happened  on  that  day,  is  not 
necessary  to  be  proved :  another,  any  other,  will  do  as  wel). 
You  must  say  you  know  the  day,  and  say  what  that  day  is  : 
you  must  so  know  it,  when  you  know  it ;  you  must  say  you 
know  it,  when  you  know  nothing  of  the  matter.  But,  pro- 
vided you  utter  this  falsehood,  you  shall  not  be  prejudiced  fay 
it :  from  falsehood,  nothing,  it  is  from  truth  alone  that  you 
have  any  thing,  to  fear :  speak  falsely,  you  are  safe ;  speak 
truth,  you  lose  your  cause. 

This  is  but  one  instance  out  of  a  multitude,  in  which,  by 
aiming  at  a  degree  of  precision  beyond  what  the  nature  of 
the  case  admits  of,  they  lost  the  benefit  of  such  degree  of 
precision  as  the  subject  does  admit  of :  they  lost  precision 
altogether :  they  threw  away  precision,  and  embraced  false- 
hood in  the  room  of  it. 
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CHAPTER  VIL 

or  CONFESSORIAL  AND  OTHERWISE  SELF-DIS 
SERVING  EVJDENCE,  EXTRACTED  BY  INTER 
ROGATION. 


Sect.  I. —  Of  interrogation  in  general,  as  a 
means  of  extracting  self-disserving  evidence. 

Interrogation  has  already  been  men- 
tkmed^  as  the  most  efficient,  and  (in  case  of 
doubt)  the  indispensable,  instrument  for  the 
extraction  erf  truth, — complete  truth, — in  favour 
of  whichsoever  side  of  the  suit  it  militates. 

On  both  sides,  its  property  is  to  clear  up  all 
doubts, — all  doubts  produced  or  left  b^  other 
evidence, — doubts  which  without  its  aid  can 
Berer  be  cleared  up.  Possessing  this  property, 
it  is  not  less  favoiirable  to  innocence  than  ad- 
Teise  to  delinquency.  All  suspected  persons 
wbo  are  not  guilty,  court  it ;  none  but  the 
guilty  shrink  from  it. 

Antecedently  to  the  application  of  this  test, 
the  mind  of  the  judge  remaining  in  doubt  as 
between  innocence  and  delinquency  (viz.  in 
which  of  the  two  opposite  states  the  mind  of 
the  defendant  shall  be  considered  as  placed), 
the  process  is  directed  indistinctly  to  the  pro- 

*  Book  U.  Chap.  9. 
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duction  of  the  one  or  the  other  of  two  opposite 
results: — in  the  case  of  non-delinquency,  self- 
exculpative  testimony;  in  the  case,  of  non-de- 
linquency, confessorial  testimony,  ending  in 
confession. 

But  confessorial  testimony,  having  punish- 
ment, or  evil  in  some  other  shape,  for  its 
visibly  impending  consequence,  does  not,  in 
the  ordinary  course  of  things,  come  willingly, 
or  singly,  or  in  the  first  instance.  The  instru- 
ment being  applied,  some  course,  on  the  part 
of  the  proposed  respondent,  cannot  but  be 
taken,  instead  of  this  most  visibly  dangeroufi^ 
course,  he  betakes  himself  (if  not  definitively^ 
at  any  rate  in  the  first  instance)  to  all  other 
possible  courses;  no  other  course  presenting 
to  view  the  image  of  punishment  as  following 
with  a  step  so  sure.  But,  of  all  these  possible 
courses,  if  the  proposed  respondent  be  really 
delinquent,  there  is  not  one  that  will  not  (if 
the  judge  be  at  the  same  time  willing  and  at 
liberty  to  follow  the  manifest  dictates  of  justice 
and  common  sense)  operate,  with  a  degred  of 
probative  force  more  or  less  persuasive,  towards 
conviction :  because  that  which  is  visible  tb 
common  sense,  as  being  consonant  to  constant 
and  universal  experience,  is,  that  there  is  not 
one  of  them  all  that  a  man  ever  betakes  himself 
to  and  persists  in,  in  case  of  veracity  and  inno- 
cence. 

True  self-exculpative  testimony  being  by  the 
supposition  incapable  of  being  delivered;  his 
constant  resource  (were  it  not  for  the  inferences 
which,  on  such  an  occasion,  every  man,  as  iii 
visible  to  him,  would  draw  from  it)  would  be 
silence.     But  silence  being  in  such  a  case,  by 
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common  sense,  at  the  report  of  universal  expe- 
rience,  certified  to  be  tantamount  to  confession, 
though  by  a  mode  of  expression  as  general  as 
possible, — tantamount,  at  any  rate,  to  the  pur- 
pose of  disrepute,  if  not  to  the  purpose  of  legal 
punishment ; — this  is  (excepting  confession  in 
particular  and  explicit  terms)  his  last  resource. 
Thus  repelled  from  that  which  would  other- 
wise be  the  easiest  as  well  as  safest  course, 
his  next  endeavour  is  to  tax  his  invention  for 
such  statements  of  an  exculpative  tendency,  as, 
though  false,  shall  present  the  fairest  prospect 
of  being  taken,  from  first  to  last,  for  true.    But^ 
besides  the  difficulty,  a  defence  of  this  kind  i^ 
attended  with  constant  and  manifest  peril ;  for 
iH>  sooner  does  any  statement  present  itself 
which,  by  its  inconsistency  with  other  state- 
ments of  his   own  already  delivered   on   the 
same  occasion,  or  with  facts  understood  from 
other  sources  of  information  to  be  true,  is  un- 
derstood to  be  false,  and  believed  at  the  same 
time  to  be  wilfully  false, — than  another  evidence 
of  delinquency  is  afiforded,  still  more  probative 
and  impressive,  because  more  particular,  than 
mere  silence. 

True  self-exculpative  discourse  is  not  to  be 
hid.  •  Silence  would  operate  as  confession.    Of 
a  course  of  false  responsion,  if  understood  to  be 
felse,  and  the  falsehood  wilful,  the  eflfect  would 
he  still  worse  than  that  of  silence.    False  re- 
sponsion  of  an  exculpative  tendency,  in  any 
«nape  that  promises  security  against  detection, 
not  being  to  be  found  ;  his  next  endeavour  is  to 
find,  and  to  obtain  acceptance  for,  such  dis- 
course, as,  at  the  same  time  that  it  affords  no 
incnlpative  evidence,  shall  not  be  liable  to  be 
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taxed  with  beiDg  false.  Discourse  of  this  de- 
scription is  that  which,  in  respect  of  its  object^ 
is  termed  evasive^  and  in  respect  of  its  nature 
is  either  irrelevant  or  mdisttnct;  for  being  rele- 
vant, and  at  the  same  time  distinct,  it  could  not 
fail  to  be  either  true  or  false. 

If  nothing  of  this  cast  be  to  be  found,  or  if 
his  employable  stock  of  it  be  exhausted,  he  has 
then  left  but  one  alternative,  which  is  either 
silence,  as  above,  or  confessorial  evidence; 
which  (in  so  far  as  true)  it  depends  upon  the 
interrogator  to  draw  on  till  it  terminates  m 
confession. 

But,  after  interrogation, — which  (coming  from 
a  person  whose  station,  by  office  or  by  the  occa^ 
sion,  is  that  of  a  superior)  is,  in  other  words,  an 
order  requiring  a  man  to  speak, — silence  is  aa 
act  of  disobedience.  Confessorial  discourse  is 
the  result  of  submission — of  compliance.  Of 
non-compliance  with  his  will  it  is  the  property 
to  call  forth  ill-will  on  the  part  of  him  towards 
whom  it  is  manifested,  especially  of  the  man 
in  power ;  of  compliance,  good-will.  Silence^ 
therefore,  on  the  part  of  the  affrighted  culprit^ 
seems  to  his  ear  to  call  for  vengeance ;  confesr 
sion  holds  out  a  chance  for  indulgence. 

While  devising  and  pursuing  a  plan  of  self- 
exculpative  misrepresentation,  the  discourse 
held  by  the  delinquent  will  naturally  be  of  a 
motley  cast,  presenting  a  mixture  of  falsehood* 
evasion,  and  truth.  Falsehood,  under  the  ap- 
prehension of  the  discredit  which  attaches  in- 
stantly upon  detection,  will  be  hazarded  then* 
and  then  only,  when  evasion  seems  no  lon^r 
practicable,  and  the  response,  if  true,  could 
not  be  otherwise  than  manifestly  confessoriai 
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Truths  then,  will  almost  always  form,  and  that 
m  no  hic6nsiderable  proportion,  a  part  of  the 
delihitiueht'ls  self-exculpative  tale.  But  such 
ahd  sb  visible  is  the  conne^on  betweeh  truth 
and  truth — between  the  fact  of  delinquency 
and  all  the  several  facts  that  have  accompanied 
Of  led  to  itj — that,  of  the  admixture  ot  truth 
thin  uhwilliiigly  inserted;  a  portion  more  or 
teas  considerable,  (in  one  way  or  othlsr,  with 
or  without  his  knowledge),  though  designed  to 
operate  in  iei  way  opposite  to  confession,  will 
operate  in  effect  m  the  character  of  confessorial 
evidence. 

And  thus  it  is,  that, — by  one  and  the  same 
proceM,  the  process  of  interrogation, — (where 
the  respondent  who  is  suspected  to  be  a  de- 
IiiU|tient  is  really  so), — in  spite  of,  and  in  con- 
jieqoence  of,  the  endeavours  used  by  him  to 
impress  the  persuasion   of  hi9   innocence, — 
nlence  or  non-responsion,  evasive  responsion, 
fidse  responsion,  confessorial  responsion,  (one 
or  all  of  them,  in  infinitely  diversifiable  propor- 
&ms),  will  be  extracted :  each  of  them  contri- 
Imtiiiff  to  conviction ;  each  of  them  evidentiary 
of  delmquency, — operating  in  the  common  cha- 
racter of  self-disserving,  to  wit,  self-inculpative, 
or  8elf*criminative,  evidence. 

In  species  and  denomination,  the  infirmative 
considerations  applicable  to  self-disserving  evi- 
dence thus  extracted  by  interrogation,  are  the 
wne  as  those  applicable  to  evidence  from  the 
wane  source  and  of  the  same  tendency,  when 
delivered  without  interrogation. 

But,  in  respect  of  force,  they  are,  in  every 
jfistance,  decidedly  inferior.  Why  ? — Because, 
m  eveiy  instaiice*  the  infirmative  considerations 
are  mere  suppositions, — suggestions  of  states 
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of  things  neither  proved  nor  so  much  as  proba- 
bilized,  but  merely  brought  to  view  as  being  at 
the  same  time  possible,  not  glaringly  impro- 
bable, and  not  disproved,  in  whatsoever  degree 
disprobabilized. 

But,  of  the  process  of  interrogation,  by  whom- 
soever performed  (if  performed  with  an  impar- 
tial  view,  or,  what  comes  to  the  same  thmg, 
with  partial  views  on  both  sides),  it  is  the 
known  object  and  effect,  by  the  most  efficient 
means,  to  clear  up  all  such  uncertainties.* 

*  Of  the  mode  of  signifying  will,  denoted  by  the  word 
interragationf  the  object  is  to  obtain,  at  the  hands  of  the 
person  interrogated,  some  token,  such  as,  in  relation  to  the 
particular  object  on  the  carpet,  shall  serve  to  express  and 
make  known  the  state  of  his  mind.  But  interrogation — 
interrogation  in  mood  and  figure — is  not  the  only  mode  of 
communication,  is  not  the  only  form  of  discourse,  by  which 
an  effect  of  that  description  is  capable  of  being  accomplished. 

When,  two  other  persons  being  present,  Titius  hears  (beii^ 
at  the  same  time  known  to  hear)  one  of  them,  in  discourse 
with  the  other,  speak  of  him  (Titius)  as  having  done  such  or 
such  an  act,  in  relation  to  which  it  concerns  him  in  point  of 
interest  to  be  thought  to  have  done  it  or  not  to  have  done 
it, — to  have  engaged,  for  example,  in  a  plan  of  delinquency, 
in  this  or  that  shape,  or  (delinquency  out  of  the  question) 
to  have  made  a  promise,  a  deliberate  promise,  intended  to 
be  binding,  to  such  or  such  an  effect ;  —  if  it  be  material  to 
him  not  to  be  believed  to  have  done  that  which  he  is  so  stated 
to  have  done,  he  feels  himself  of  course  called  upon  to  con* 
tradict  the  assertion :  called  lipon  with  a  force  neither  greater 
nor  less  than  if  an  interrogatory  to  the  same  effect  had  been 
addressed  to  him. 

On  a  former  occasion  (that  of  suggestive  interrogation),  we 
have  seen  interrogation  involving  in  it  a  proposition  of  the 
assertive  kind  (Book  III.  Extraction,  Chapter  3)  :  here  we 
see  an  assertion  standing  in  the  place,  and  performing  the 
function,  of  an  interrogatory ;  so  variable  and  interchange- 
able are  the  different  forms  of  language. 

It  is  not,  however,  to  any  such  oblique  and  uncertain 
modes  of  signifying  will,  that  the  mouth  of  authority — -ju- 
dicial authority— will  naturally,  or  even  consistently,  have 
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Sect.  II. — Difference,  in  paint  of  effect,  between 
extra-judicial  and  Judicial  interrogation. 

Compared  with  each  other,  self-inculpative 
evidence  extracted  from  a  supposed  delinquent 
by  extra-judicial  interrogation,  and  evidence  of 
the  like  denomination  extracted  by  judicial  in- 
terrogation, have  their  natural  points  of  ad- 
vantage and  disadvantage,  the  observation  of 
which  is  pregnant  with  instruction  of  practical 
use. 

leooane.  Accordingly,  where,  in  the  character  of  a  security  (a 
judicial  security)  for  correctness  and  completeness  in  a  mass 
of  evidence,  interrogation  was  brought  to  view,  no  mention  of 
lay  toch  oblique  mode  of  interrogation  as  is  here  denoted  by 
die  term  quan-interrogation,  was  there  made. 

In  a  sort  of  cases  the  description  of  which  in  general  terms 
nay  not  be  easy,  but  which  are  little  exposed  to  misconception 
in  tny  individual  instance,  silence  is  to  a  proverbial  degree 
recognised  to  be  equivalent  to  consent  or  assent :  to  consent, 
if  tiie  effect  of  the  quasi-interrogation  be  to  call  for  an  expres- 
nan  of  will ;  to  assent,  if  it  be  to  call  for  an  expression  of  the 
Hate  of  the  intellectual  faculty. 

To  produce  on  the  part  of  the  person  in  question  a  call  for 
a  declaration  of  the  state  of  the  will,  or  of  the  understanding, 
as  the  case  may  be, — a  call  no  less  imperious  than  that  which 
vosU  have  been  produced  by  interrogation,  —  it  is  not  neces- 
saij  ijhat  the  quasi-interrogative  discourses  should  have  been 
directly  addressed  to  him;  or  that,  on  the  part  of  the  quasi- 
intenogator,  there  should  have  existed  so  much  as  a  desire  to 
obtain  an  answer,  express  or  virtual,  from  the  person  thus  in- 
directly interrogated.  What  is  material  to  him,  is  to  be  be- 
licfed,or  not  to  be  believed,  to  have  done,  or  to  be  doing,  or  to 
be  aboat  to  do,  what  by  the  discourses  in  question  it  is  sup- 
pled and  assumed  that  he  has  done,  is  doing,  or  is  about  to 
da  Whether,  on  the  part  of  the  author  of  that  discourse,  there 
^luiti  any  desire  to  be  informed  in  relation  to  such  his  sup- 
posed conduct,  past,  present,  or  future,  may  to  him  be  a  matter 
of  indifference:  the  interest  which  he  has  in  being  believed 
so  to  have  done  or  not  to  have  done, — the  call  made  upon  him 
^"f^^xtdm^j  in  point  of  interest  to  declare  yes  or  no, — is  not 
v*"d  by  any  tuch  difference. 


138  CIRCUMSTANTIAL.  [tioME  V. 

1.  To  extra-judicial  interrogation,  considered 
as  an  instrument  for  the  extraction  of  truth  from 
unwilling  lips,  belong  naturally  two  disadvan- 
tages :  comparative  deficiency  in  respect  of 
coercive  power ;  and  comparative  deficiency  in 
point  of  intellectual  skill. 

Of  these  disadvantages,  however,  neither  is 
constant  in  point  of  existence,  or  uniform  in 
degree. 

The  interrogator  is  not  indeed  himself  the 
judge,  —  the  judge  by  whom  the  decision, 
grounded  on  the  evidence  so  extracted,  is  to  be 
pronounced.  But  on  this  head  (unless  whei'e, 
m  virtue  of  some  particular  connexion,  the  sup- 
posed delinquent  is,  by  sympathy  or  any  other 
cause,  assured  of  concealflient  on  the  part  of  his 
interrogator),  the  difference  will  not  be  vfeiry 
considerable ;  inasmuch  as  every  question  will 
naturally  present  itself  as  if  backed  by  the 
authority  of  the  judge. 

2.  In  the  process  of  interrogation,  the  ciat^iial 
interrogator  will  not  in  general  possess  expe* 
rience,  nor  (so  far  as  depends  upon  experience) 
skill,  equal  to  what  may  be  naturally  expected 
on  the  part  of  the  judge.  But,  in  this  respect, 
the  father  or  other  head  of  a  considerably 
nymerous  family,  will  not  in  general  be  niucn 
behind  even  an  official  judge :  and  whatsoever 
superiority  in  point  of  acquired  skill  may  be 
expected  to  have  place  on  the  part  of  the  official 
judge,  the  superior  interest  and  zeal  that  may 
no  less  reasonably  be  looked  for  on  the  part 
of  the  domestic  interrogator  may  be  considered 
as  forming  in  general  no  inadequate  compen- 
sation. 

On  the  other  hand,  in  the  circumstance  of 
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surprise  may  be  seen  a  circiunstauce  from 
which  the  situation  of  the  domestic  interrogator 
will  be  apt  to  derive  a  considerable  advantage. 
From  the  domestic  inquirer  may  come  a  ques- 
tion, or  string  of  questions,  at  a  time  when  no 
thorou^ly-considered  plan  of  mendacious  de- 
fence can  as  yet  have  been  adjusted;  whereas 
the  interval  between  arrestation  and  judicial 
interrogation  will  afford  for  the  purpose  of  men- 
dacious invention  (not  to  speak  of  mendacious 
suggestion  in  case  of  concert  amongst  co-delin- 
quents) a  quantity  of  time  over  and  above  what- 
soever in  the  same  individual  case  the  delin- 
quent could  have  applied  to  the  purpose  of  his 
defence  against  the  casual  inquisitiveness  of 
extra-judicial  interrogators. 

One  great,  and,  as  it  should  seem  in  general, 
decisive,  advantage,  attaches  beyond  dispute  to 
the  side  of  the  judicial  interrogator.  It  rests 
with  him  to  continue  the  process  of  interroga- 
tion, (that  is,  to  keep  the  supposed  deHnquent 
in  a  stale  of  subjection  to  it,)  for  whatever 
length  of  time  appears  to  him  to  be  necessary 
and  sufficient  for  the  purpose, — for  the  extrac- 
tion of  whatever  mass  of  evidence  the  proposed 
respondent  is  looked  upon  as  capable  of  yield- 
ing,— for  the  extraction  of  it  in  all  its  plenitude. 

On  this  occasion,  there  are  four  distinguish- 
able objects  with  which  self-disserving  evidence 
extracted  by  judicial  vivd  voce  interrogation 
will  require  to  be  compared ;  the  evidence 
being  in  all  four  cases  supposed  to  issue  from 
the  same  source  (i.  e.  from  the  same  indi- 
vidual), and  to  be  of  the  same  tendency :  viz. 
1.  evidence  delivered  extra-judicially,  and  with- 
out interrogation,  by  word  of  mouth ;  2.  evi- 
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dence  delivered  extra-judicially,  and  without 
interrogatioiiy  in  a  written  form ;  for  instance^  in 
the  form  of  a  private  memorandum,  or  of  a  letter, 
sent  or  not  sent;  3.  evidence  delivered  extra* 
judicially,  in  consequence  of  interrogation  by 
word  of  mouth ;  4.  evidence  delivered  extra- 
judicially, in  consequence  of  interrogation  in  a 
written  form. 

Expressed  in  the  written  form,  the  evidence, 
taken  in  itself,  is  more  apt  to  be  incomplete; 
and  in  such  a  way  incomplete,  as,  in  respect  of 
partiality,  to  be  deceptitious.  Why  ? — Because 
on  the  occasion  of  writing,  the  writer  (the  sup* 
posed  delinquent)  has  in  general  more  time  at 
command  for  the  purpose  of  mendacious  inven* 
tion ;  nor  are  the  workings  of  his  invention  in 
a  situation  to  receive  that  disturbance  which 
it  is  natural  they  should  receive,  from  the  pre^ 
sence  of  a  person  at  whose  hand  hostile  sus* 
picion  (or  at  any  rate  prying  curiosity)  and  con-^ 
sequent  interrogation,  whether  eventually  ap^ 
plied  or  not,  will  naturally  be  apprehended. 

When  delivered  in  the  form  of  a  letter,  the 
person  to  whom  the  statement  is  addressed 
must,  for  a  length  of  time  at  least,  take  it  as  it 
comes.  Delivered  orally,  no  sooner  are  gaps  dis- 
covered in  the  texture  of  it,  than  comes  a  ques- 
tion requiring  them  to  be  filled  up ;  no  sooner 
ambiguity  or  obscurity,  than  the  clearing  of  them 
up.  Self-regarding  evidence,  delivered  by  a 
delinquent  in  the  written  form,  will,  therefore, 
be  more  likely  to  be  deceptitious,  i.  e.  guarded 
against  detection,  and  so  effectually  as  to  pro- 
duce the  deception  aimed  at  by  it :  viz.  where 
deception  was  an  object  which  it  had  in  view. 
But  in  some  cases  it  has  no  such  object ;  as 
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when  the  cast  of  it  is  conspiratorial,  simply 
confidential)  or  jactitantial. 

At  the  same  time,  such  as  it  was  delivered — 
delivered  from  the  mind  of  the  writer,  —  such, 
and  without  alteration,  without  being  exposed  to 
be  ndsreported,  it  is  sure  to  be  presented  to  the 
mind  of  the  judge :  whereas,  if  delivered  in  the 
oral  form,  it  will  always  be  liable  to  alteration, 
—  liable  to  be  misreported  by  the  deposing 
witness,  through  the  channel  of  whose  lips  (it 
being  extra-judicially  delivered  in  the  first  in- 
stance) it  cannot  but  have  passed. 

As  to  interrogation  in  the  written  form ;  (as 
when  statements  which  have  been  extra-judi- 
cially delivered  have  eventually  been  made  use 
of  as  evidence,  and  thereupon  have  assumed 
that  responsive  form   of  which  interrogation, 
when  submitted  to,  is  naturally  productive); — it 
is  a  possible  case,  but  a  case  not  by  any  means 
likely  to  be  frequently  exemplified  ;  rarely  in- 
deed, when  compared  with  the  form  which  dis- 
eoorse  so  readily  assumes  under  the  process  of 
interrogation  when  performed  by  word  of  mouth. 
Why? — Because,  out  of  the  presence  of  the 
interrogator,  compliance  with  the  command  ex- 
pressed by  interrogation,  is,  if  irksome,  refused 
without  diflSculty:    evasive  responsion,   if  re- 
sponsion,  be  resorted  to,  is  more  easy :  silence, 
being  liable  to  be  accounted  for  by  so  many 
other  causes  besides  delinquency,  is  resorted 
to  with  less  reserve.     A  plan  of  self-exculpa- 
tive mendacity  is  pursued  with  more  time  for 
the  continuance  of  it,  and  with  better  promise 
of  success ;  and,  from  amongst  the  truths  which, 
to  guard  against  detection,  it  may  be  necessary 
to  intemu2t,  a  selection  is  made  with  greater 
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faeility  and  safety^  «>f  those  which  (^for  fear 
of  their  being  found  to  of)erate  Mdth  ^a  self^difiK 
servings  afielfrinculpative  tendency)  require,  and 
may  (it  is  supposed)  bear,  to  be  omitteid. 

Of  discourse  orally  deUyered  it  is  moreover 
the  nature,  when  the  .  apprehended  tendency 
of  it  is  (as  here)  selfrcriminative,  to  bring  witih 
it  another  species  of  criminative  circumstantial 
evidence  (which  will  be  brought  more  particu- 
larly to  view  in  another  chapter),  viz. /ear,  as  in- 
dicated by  deportment,  more  particularly  pas-* 
sive  deportment ;  and  from  an  accompaniment 
thus  treacherous  it  is  a  characteristic  property 
of  written  discourse  to  be  altogether  free. 

Meantime,  howsoever  (being  orally  delivered) 
the  evidentiary  self-criminative  discourse  may 
have,  been  accompanied  with  any  such  sym* 
ptoms,  in  the  state  m  which  on  the  extra-judicial 
occasion  it  was  delivered  to  the  percipient  wit- 
ness (interrogating  or  not  interrogating),  by 
whom,  in  the  character  of  a  deposing  witness, 
it  is  reported  to  the  judge ; — yet,  when  thus  re- 
ported to  the  judge,  it  comes  accompanied,  not 
by  the  symptoms  themselves,  but  only  by  the 
report  so  made  of  them :  to  which  report  it  may 
happen  to  be  in  any  degree  incorrect  or  incom- 
plete, or  both. 

.  Of  the  comparative  view  thus  taken,  what  is 
the  practiced  result  ?^— Not  preference,  followed 
by  adoption  and  rejection,  but  conjunction. 
Each  mode  and  form  is  marked  by  its  peculiar 
advantages^  counteracted  by  its  peculiar  dis- 
advantages: both,  therefore,  should  be  called 
in  to  the  assistance  of  justice. 

Expressed  originally,  whether  in  writing  or 
in  conversation,  the  probability  is  that  the  evi- 
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dence  in  question,  (especially  being,  as  it  is, 
•elf-regarding,  and  subject  to  the  risk  of  being 
found  self-criminative),  will  abound  with  gaps, 
with  dark  passages,  with  broken  hints.  All 
these  impertections,  the  judge,  and  he  alone, 
u  competent  to  do  what  can  be  done  towards 
remedying.  In  his  hands  alone  is  reposed  ade- 
'  quate  power,  and  whatsoever  time,  in  his  view 
of  it,  the  occasion  needs. 

Sell-inculpative  discourse,  when  it  is  uttered 
e«ra-judicia!ly  (designedly  or  undesignedly, 
with  or  without  a  view  to  its  being  employed 
&s  evidence),  can  never  be  an  adequate  succeda- 
neum  to  judicial  confession,  the  plenitude  of 
vhich  is  secured  by  judicial  examination.  In 
the  former  case  it  is  not  itself  the  proper  evi- 
dence ;  it  is  no  more  than  indicative  of  the 
source  from  whence  conclusive  evidence  may 
by  the  proper  process  be  obtained,  and  of  a 
sample  of  what  may  be  expected  from  that 
source.  It  is  not  the  best,  the  most  satisfactory, 
evidence  that  the  case  furnishes ;  it  shews 
where  better,  where  still  more  satisfactory  evi- 
dence, is  to  be  had;  and  it  may  require  comple- 
tion and  explanation  (not  to  speak  of  opposition 
and  confutation),  not  only  for  the  benefit  of  the 
party  by  whom  it  is  produced,  but  even  for  the 
bendit  of  the  party  whose  confession  it  is,  and 
against  whom  it  is  produced. 

But  although  it  be  thus  indicative  of  a  lot 
of  evidence  more  satisfactory  than  itself,  tlie 
use  of  the  inferior  is  not  always  superseded 
by  the  superior  evidence. 

I.  A  case  that  happens  not  unfrequently,  is 
thi.«:— after  a  tnie  confession  more  or  less  full. 
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delivered  extra-judicially,^ — when  the  confes- 
sionalist  comes  to  be  examined  in  a  judicial 
mode^  he  repents,  and,  instead  of  confirming  the 
truths  he  has  disclosed,  betakes  himself  to  false- 
hood. When  the  extra-judicial  confession  was 
suffered  to  escape  from  his  lips,  the  debt  thus 
paid  to  truth  had  the  confusion  of  mind  he  had 
been  thrown  into  for  its  cause  :  his  presence  of 
mind  regained,  he  endeavours  to  avail  himself 
of  it,  and  attempts  to  take  back  the  lights  that 
had  transpired  from  him  when  off  his  guard. 
As  one  man  is  confronted  with  another,  Sie  in- 
terests of  truth  and  justice  require  that,  in  such 
a  state '  of  things,  a  man  should  be  confronted 
with  himself.  The  extra-judicial  confession 
may  be  consistent  with  facts  established  from 
other  sources :  the  judicial  retractation  may  be 
alike  inconsistent  with  the  extra-judicial  con- 
fession and  with  these  established  facts.  The 
extra-judicial  confession  may  obtain  credence  : 
the  judicial  retractation  may  with  reason  be 
disbelieved. 

2.  Even  when  the  two  lots  of  information  ac- 
cord,— when  the  extra-judicial  confession,  in- 
stead of  being  contradicted  by  a  judicial  retrac- 
tation, is  confirmed  by  a  judicial  confession,  — 
the  extra-judicial  confession  may  be  not  alto- 
gether without  its  use.  The  first  confession 
giving  confirmation  to  the  second,  as  well  as 
receiving  confirmation  from  it,  may  serve  to  ren- 
der more  complete  the  satisfaction  of  the  judge. 

3.  Where  the  judicial  confession  accords  with 
the  extra-judicial,  the  utility  of  it  will  be  still 
more  apparent,  in  the  case  where  both  of  them 
happen  to  stand  contradicted  by  other  evidence. 
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How  should  this  happen  ?  (it  may  be  said.)  The 
defendant    has    himself  acknowledged  the  of- 
fence —  acknowledged  it  once  and  again  :  what 
liope  can  remain  to  him  to  overthrow  the  effect 
of  this  double  acknowledgment  by  inferior  evi- 
dence? of  the  two  acknowledgments,  by  evi- 
dence that  is  not  a  match  for  either? — -To  him, 
to  the  same  man,  not.     But  a  case  that  may 
happen,  and  does  happen  not  unfrequently,  is  — 
the  evidence  that  a  man  gives  against  himself 
l^jplies  with  equal  pertinency  to  the  case    of 
another  man ;  say,  as  in  a  criminal  case,  an 
mxomplice.     The  confessionalist  acquiesces,  as 
cannot  but  acquiesce,  in  the  consequences 
his  confession  thus  repeated  and  confirmed. 
Sutthe  second  accomplice,  having  his  separate 
dans  of  defence,  having  hopes  where  his  confe- 
,te  has  none,  denies  the  truth  of  the  confes- 
ioa,  and  seeks  to  combat  it  by  other  evidence. 
4,  Lastly  :    Another  case  that  may  happen, 
and  which  will  on  another  occasion*  be  brought 
to  view  is,  — after  furnishing  the  extra-judicial 
evidence,  and  before  there  has  been  time  or 
opportunity  for  following  up  the  indication  by 
judicial  examination,  the  confessionalist  dies,  or 

I  ceases  to  be  forthcoming.  By  his  death,  the 
possibility  of  inflicting  punishment  (punishment 
rightly  seated)  ends ;  and  therefore,  so  far  as 
punishment  is  concerned,  there  the  cause  ends; 
and  therefore  the  demand  for  other  evidence, 
for  judicially-extracted  oral  evidence,  along 
■      with  it.    As  to  punishment,  yes ;  and  therefore 

•  See  Book    VI.    MjIKeshift,    Chapters  on   caMwiWy- 
iL-Ttitew  eridence  and  kearsny  evidence. 

VOL,  III.  I- 
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as  to  causes  in  which  punishment,  and  nothing 
but  punishment,  is  or  ought  to  be  demanded.^ 
But  as  to  satisfaction,  the  demand  for  decision 
may  remain,  and  therefore  Tfor  the  purpose  of  a 
decision  on  that  ground)  the  demand  for  evi- 
dence. While  the  confessionalist  was  alive, 
his  extra-judicial  confession  was,  in  comparison 
with  iiis  judicial  deposition  (if  subsequently 
taken),  but  an  inferior  kind  of  evidence.  The 
source,  however,  of  the  superior  evidence  being 
dried  up  by  death,  the  inferior,  Uie  extra-judi- 
cially  confessorial  evidence,  takes  its  place,—- 
a  species  of  evidence  which,  howsoever  inferior 
to  the  confessorial  part  of  the  judicial  evidence 
from  the  same  source,  is,  as  far  as  it  goes,  su- 
perior (as  we  have  seen)  to  every  other  species 
of  evidence. 

Thus  far  as  to  penal  cases.  In  cases,  not 
penal,  the  necessity  of  employing  it  is  still 
more  evident. 

The  necessity  of  treasuring  up  and  employ- 
ing this  species  of  extra-judicial  evidence  will 
be  equally  evident,  where  the  completion  of 
the  confession,  by  the  judicial  examination  of 
the  confessionalist,  has  been  rendered  imprac- 
ticable for  a  period,  determinable  or  indeter- 
minable, but  not  knovm  to  be  perpetual,  such 
as  absconsion  or  expatriation. 

So  much  for  the  importance  of  interrogation, 
as  applied  to  the  extraction  of  self-disservmg 
evidence  from  the  suspected  delinquent. 

No  supposition  surely  can  be  more  unnatu^ 

*  That  is  to  say,  in  cases  which  afford  no  individual 
specially  injured. 
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f«2  tkan  this,  viz.  that,  if  discovery  of  truth,  and 
consequent  rendering  of  justice,  had  been  the 
abject^  the  use  of  an  operation  so  necessary  to 
the  discoyery,  so  obviously  and  indispensably 
•nbservient  to  the  purposes  of  justice,  would 
erer  bare  been  rejectea.  But,  under  the  tech- 
nical system 9  the  interests  and  ends  of  judica- 
ture beiag,  from  first  to  last,  opposite  and  hos- 
lale  to  the  interests  and  ends  of  justice ;  whati- 
ever  exertion  and  ingenuity  has  been  bestowed, 
is  applied,  not  to  the  discovery  of  truth,  but  to 
the  finding  of  pretences  for  not  discovering  it : 
Slot  to  the  administering  of  justice,  but  to  the 
finding  of  occasions  and  pretences  for  sdmini- 
itering  injustice  in  its  stead. 

Grovemed,  if  not  by  sinister  reason,  by  blind 
capriee,  under  the  mask  of  tenderness ;  English 
lanryers,    admitting    self-disserving     evidence 
tvfaen  supposed  to  have  been  extra- judicially 
delivered  or  extracted,  forbid  it  to  be  judicially 
eztiacted  or  received, — extracted  by  the  judge 
by  whom  the  decision  is  to  be  formed.     Re^ 
ceiving  it  in  an  incomplete  state,  they  will  not 
safer  it  to  be  completed.     Receiving  it  in  the 
state  of  hearsay  evidence,  they  refuse  to  receive 
it  10  the  state  of  immediate  unaltered  evidence. 
Receiving  it  in  a  variety  of  bad  shapes,  they  re- 
fuse to  receive  it  in  what,  by  their  own  uniform 
aeknowledgment,  is  the  best.* 

Tenderness  ! —to  whom?  To  the  innocent 
iadividuaU  maliciously  or  erroneously  accused? 
ffo :  what  it  does  for  him  is,  where  misrepre- 
seotadcms  have  taken  place  tending  to  his  un- 

•  See  Book  IX.  ExcLtsiov. 
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just  conviction,  to  refuse  him  an  opportunity 
of  clearing  them  up. 

To  the  guilty  ?  No,  not  even  to  the  guilty, 
considered  in  the  aggregate.  By  the  promise 
it  gives  of  escape,  it  augments  the  number :  the 
number  being  so  great,  thence  comes  the  pre- 
tended necessity,  the  factitious  demand,  for 
excessive  punishment:  the  deficiencies  in  cer- 
tainty must  be  made  up  in  magnitude.  Death 
is  the  English  judge's  universal  remedy:  higher 
he  cannot  screw  up  the  exertions  of  blind  bar- 
barity. To  this  point  the  labour  of  every  ses- 
sion adds :  at  this  a  stop  is  made,  because  there 
is  nothing  beyond  it. 

It  is  the  part  of  the  same  man,  the  same 
natural  and  implacable  enemy  of  justice, — on 
the  one  hand^  to  keep  watch  and  ward  in  favour 
of  the  murderer,  charging  him  not  to  let  drop 
any  the  least  hint  from  which  justice  may 
receive  assistance,  not  to  say  any  thing  by 
which  his  guilt  may  be  brought  to  light ;  ana, 
on  the  other  hand,  to  be  no  less  active  in  his 
exertions  to  extend  the  demesnes  of  death.  To 
the  profit  of  cold  barbarity,  he  adds  the  praise 
of  tenderness.  The  manly  dictates  of  public 
utility  are  sacrificed  to  the  cant  of  hypocritical 
or  childish  sentimentalism.  The  excess  of  the 
punishment  becomes  a  sufficient  warrant  for 
not  executing  it.  Extending  the  demesnes  of 
death,  he  thus  extends  the  mass  of  his  own 
despotism :  of  that  preposterous  state  of  things 
by  which,  every  year,  the  lives  of  men,  by 
dozens  and  by  scores,  are  laid  at  the  feet  of 
every  English  judge. 
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CHAPTER  VIII. 

OF  CONFUSION  OF  MIND,  CONSIDERED  AS  AF« 
FORDING  EVIDENCE  OF  DELINQUENCY. 

Another  modification  of  subsequential  cir* 
cumstantial    evidence    is    confusion    of  mind: 
confusion,  as  expressed  and  betrayed  whether 
by  countenance,  by  discourse,  by  conduct,  or 
by  all  three.     This  may  also  be  considered  as 
a  sort  of  sub-modification  of  circumstantial  evi- 
dence; a  modification  of  confessorial  evidence : 
with  this  difference  only :  —  Confessorial  evi- 
dence is  personal  evidence ;  confusion  of  mind 
is  reo/ evidence  : — The  presumed  state  of  mind, 
the  state  of  mind  evidenced  by  the  external 
indications,  is  psychological  real  evidence  ;  the 
indications  themselves,  physical  real  evidence. 

Hesitation  alone, — hesitation  without  confu- 
sion,— would  be  misinterpreted  if  it  were  looked 
upon  as  an  indication  of  falsehood ;  much  more 
if  of  wilful  falsehood.  Hesitation  has  for  its 
cause, — its  most  natural  and  frequent  cause,-— 
anxiety  to  shape  the  narrative  by  the  exact 
line  of  truth,  accompanied  with  a  difficulty  a 
man  experiences  in  his  endeavours  to  accom- 
plish it.  Correct  memory,  and  adequate  ex- 
pression, are  both  necessary  to  this  end :  by  the 
consciousness^  or  even  mere  apprehension,  of 
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iailure  in  either  article,  hesitation  may  be  pro- 
duced. 

The  most  careless  and  least  scrupulous  of 
witnesses  are  frequently  among  the  most 
fluent. 

Suspicion  indeed  is  not  altogether  without 
ground,  when,  to  hesitation,  confusion  is  added. 
Confusion  is  the  result  of  consciousness  of 
manifested  inconsistency,  of  inconsistency  with 
itself  or  with  indubitable  truths,— a  repugnancy 
which  is  atnohg  the  surest  indications  and 
proofs  of  falsehood  :  but,  of  any  such  inconsist- 
ency, a  man  who  means  nothing  but  the  ti'uth 
ii^  not  ifi  much  danger  of  labouring  under  any 
serious  apprehension.  The  truth,  and  nothing 
but  the  truth,  is  what,  by  the  supposition^  h^ 
me&ns  to  hold  up  to  view.  Truth  cannot  b^ 
inconsii^tent  with  itself:  two  truths,  pafts  of 
one  and  the  same  complex  truth,  cannot  be  in-^ 
consistent  with  each  other*  Truth,  in  all  its 
parts,  is  the  one  thing,  and  the  only  thing,  his 
memory  is  in  search  of.  In  regard  to  some 
parts,  at  any  rate,  he  is  singularly  unfortunate 
if  he  cannot  make  sure  to  himself  of  possessing 
it :  these  parts  he  will  at  any  rate  adhere  to* 
Others,  of  which  his  hold  is  not  so  strong,  he 
will  adhere  to  no  otherwise  than  upon  the  sup* 
position  of  their  being  compatible  and  con- 
sistent with  thode  fundamental  stronger  ones* 
Should  any  inconsistency  display  itself,  he  will 
abandon  these  weaker  points,  without  difficulty 
and  without  confusion,  that  is,  without  shamt 
or  other  fear :  having  nothing  to  suffer  from  the 
temporary  mistake,  —  no  point  of  his  own  to 
lose  by  it. 

Confusion  affords  a  presumption,  more  or 
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less  strong,  of  the  fact  contested  by  the  party  ; 
but  not  absolutely  a  conclusive  one.  It  proves 
alarm  ;  and,  m  the  case  in  question,  the  most 
natural  cause  of  alarm  is  the  apprehension  of 
seeing  the  contested  fact  taken  for  true.  But 
this,  though  in  the  sort  of  case  in  question  the 
most  frequent  and  natural  cause  of  the  alarm, 
is  by  no  means  the  only  one. 

1 .  It  may  be,  that,  —  although  the  fact  in 
question,  the  fact  contested  by  the  party,  was 
not  true, — yet  some  other  fact,  the  declaration  of 
which  would  in  some  other  way  be  prejudicial 
t<^him,  was  true :  and  the  alarm  was  produced 
by  the  apprehension  of  seeing  this  other  fact 
brought  to  light.* 

2.  It  may  be,  that,  in  respect  of  the  fact  in 
question  (the  offence  in  question,)  appearances 
are  against  him,  notwithstanding  his  perfect  in- 
nocence; and  the  consciousness  of  this  circum* 
stance  may  be  the  cause  of  his  confusion. 

^  Bolingbroke,  after  his  partial  pardon  and  return  to  Eng- 
Itnd,  being  suspected  of  harbouring  a  person  accused  of  a 
itate  erime ;  his  house,  and  even  his  bedchamber,  as  he  was 
^ii^^in  his  bed,  were  searched  by  the  ministers  of  justice. 
Tnutorotts  bedfellow  with  him  he  had  none:  a  bedfellow, 
however,  he  had;  a  female,  whose  reputation  would  have 
been  mined  by  the  disclosure.  Confusion,  more  or  less,  he 
could  not  but  have  betrayed.  Had  the  search  ended  there, 
tUieonfusion  would  naturally  and  properly  have  been  regarded 
is  dicimistantial  evidence  of  the  crime  he  was  suspected  of. 
Hii  presence  of  mind  saved  him  from  that  mischance.  Un- 
coverii^  enough  of  her  person  to  indicate  the  sex,  without 
btCrsjiog  the  individual,  he  preserved  himself  as  well  from 
tlie  imputation  of  the  crime  of  which  he  was  not  guilty,  as 
^m  the  collateral  misfortune  which  that  imputation  was  so 
iwtr  bringing  on  his  head. 
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CHAPTER  IX. 

OF  FEAR,  IN  SO  FAR  AS  INDICATED  BY  PAS- 
SIVE DEPORTMENT.  CONSIDERED  AS  AF- 
FORDING  EVIDENCE  OF  DELINQUENCY.   , 

A  CLASS  of  cases  has  already  been  brought 
to  view,*  in  which  the  principal  fact  in  question 
(viz.  delinquency  in  this  or  that  shape)  cannot  be 
probabilized  by  the  evidentiary  fact  deposed 
to  before  the  judge,  without  the  intervention 
of  some  other  fact  or  facts,  constituting,  toge- 
ther with  the  principal  fact  and  the  evidentiary 
fact,  an  evidential  chain  of  a  peculiar  nature. 
The  case  where  fear,  howsoever  supposed  to  be 
manifested,  is  the  fact  considered  as  evidentiary 
of  delinquency,  belongs  to  this  class. 

In  a  chain  of  this  sort,  the  number  of  links 
will  be  different,  according  as  it  is  to  the  per- 
ceptions of  the  judge  himself,  or  to  those  of 
some  ether  person  by  whom  in  the  character 
of  a  deposing  witness  it  is  reported  to  the 
judge,  that  the  fact  here  considered  in  the  cha- 
racter of  an  evidentiary  fact  (viz. /ear)  presents 
itself. 

First,  suppose  the  judge  himself  the  person 

*  Chap.  I. 
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to  whose  senses  the  fear  (i.  e.  the  appearance 
of  fear)  manifests  itself.  The  links  of  the  evi<- 
dentiary  chain  will  then  succeed  one  another  in 
the  manner  following,  viz. :  — 

1.  Link  the  first;  (group  of  evidentiary 
facts  immediately  presented  to  the  senses  of 
the  judge),  symptoms  of  fear.  These,  being 
objects  of  sense,  must  all  of  them  be  such  as 
come  under  the  description  oi  physical  facts.  ^ 


*  The  physical  ^fmptoms  with  which  the  emotion  of  fear 
lias  been  known  to  be  accompanied,  and  of  which  it  may  be 
opnsidered  as  productive,  may  be  thus  enumerated.  But 
amongst  them  are  some  which  seem  indicative  of  a  degree 
of  emotion  so  high  as  to  be  seldom,  if  ever,  produced  by  the 
fear  of  an  evil  so  distant,  and  so  far  from  being  certain,  as  the 
efil  of  a  punishment  which  for  its  infliction  depends  on  the 
htnd  of  law. 

'  In  some  of  these  instances,  the  individual  is  purely  passive; 
BO  voluntary  action,  no  exertion  of  the  will  being  necessary, 
nor,  in  some  of  the  instances,  so  much  as  competent,  to  the 
production  of  the  physical  S3fmptom. 
1.  Blushing.  1.  Sweating. 

2.  Involuntary 
evacuations. 


1  Paleness. 

3.  Trembling. 

4.  Painting. 


1.  Starting. 

2.  Pacing. 


1.  Weeping. 

2.  Sighmg. 

3.  Distortions  of 
the  countenance. 

4.  Sobbing. 

1.  Exclamation. 

2.  Hesitation. 

3.  Stammering. 

4.  Faultering  of  the 

voice. 


Ib  some  of  the  above  instances  the  physical  s^ptom  is 
altogether  independent  of  the  will,  it  bemg  altogether  out  of 
the  power  of  the  will  to  five  birth  to  it.  In  other  instances, 
thagfa  the  production  of  it  is  not  altoeether  out  of  the  power 
of  tte  will  (and  is  accordinglv  effected  without  the  existence 
of  the  emotion,  in  theatrical  mutations),  it  either  takes  place 
without  the  action  of  the  will,  or  becomes  the,  cause  of  the 
action  of  the  will  before  it  becomes  the  effect  of  it. 

Of  these  symptoms,  several  will  be  seen  to  be  common  to 
the  three  emotions  of  fear,  grief,  and  ange/ :  some  of  them  to 
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2«  Link  tbd  second, —  the  emotion  of  Jear: 
a  psychological  supposed  fact,  inferred  and 
supposed  to  be  probabilized  by  these  physical 
appearances;  —  fear,  havmg  for  its  supposed 
cause  the  expectation  of  the  evil  consequences 
(legal  punishment  included)  considered  as  at- 
tached to  the  offence  in  question,  by  means  of 
the  ensuing  links. 

3.  Link  the  third ,-^8df-inculpatiTe  recoUec-* 
tion :  the  memory  of  the  supposed  delinquent 
presenting  to  him  the  wrongful  act  as  having 
oeen  committed  by  him ;  viz.  the  physical  actj; 
positive  or  negative,  accompanied  Mrith  its  cri- 
minative circumstances. 

4.  Link  the  fourth,  —  the  criminal  act  itself, 
as  above. 

In  an  evidentiary  chain  of  this  sort  it  has, 
been  already  mentioned  as  the  principal  use  of^ 
and  reason  for^  the  operation  of  distinguishing 
link  from  link,  that  to  each  link  belongs  a  dis- 
tinct set  of  infirmative  considerations,  capable 
of  operating  in  diminution  of  its  probative  force. 
The  truth  of  that  observation  will  be  found  ex- 
emplified in  the  present  instance. 

In  this  case,  the  chain  of  inference  by  which 
these  four  distinguishable  links  are  connected 
stands  thus :  —  1 .  From  the  physical  appear- 
ances, regarded  as  symptoms  of  fear,  —  the 
existence  of  that  emotion  is  inferred :  2.  from 
the  supposed  existence  of  that  emotion,  —  the 

remit  more  naturally  from  either  of  those  other  emotiotis  than 
from  fear. 

Physical  phenomena  of  this  kind,  in  so  far  as  they  point 
whether  to  fear  or  any  other  emotion  as  their  psychological 
cause,  may  be  distinguished  by  the  common  appellation  of 
pathological  evidence. 


existence  of  the  crimiiiative  recollection  above 
mentioned :  3.  from  the  existence  (viz.  the  pre-* 
sent  existence)  of  that  recollection,  -^  the  ex« 
istence  (viz.  the  past  existence)  of  the  crimina-' 
tive  fiatot  itself^ 

In  relation  to  the  second  of  the  above  three 
inferences,  what  must  be  observed  is,  that,  for 
the  purpose  of  forming  the  inference,  the  nature 
of  the  occasion  is  an  object  that  must  indispen** 
sably  be  called  in ;  since,  but  for  this,  even 
supposing  yhir  to  be  the  emotion  sufficiently 
established  by  the  symptoms,  this  emotion 
might  have  had  any  other  cause  than  the  par- 
ticular cause  thus  ascribed  to  it. 

But  for  the  occasion,  the  probative  force  of 
this  circumstance  would  scarce  amount  to  any 
thing :  add  the  occasion,  and  of  itself  it  cannot 
but  be  very  considerable.     Infirmative  consi-' 
derations  there  are,  as  will  be  seen,  to  the 
^sprobabilizing  force  of  which  it  stands  ex- 
posed ;  but  of  these,  of  all  these  taken  toge- 
tber,  the  disprobabilizing  force  (it  will  be  seen) 
will  not  in  general  be  very  considerable. 

The  occasion  here  in  question  is  the  circum- 
stance of  the  supposed  delinquent's  being  taxed 
with,  or  being  supposed  by  himself  to  be  sus- 
pected of,  the  particular  act  of  delinquency  in 
question :  the  existence  of  which  occasion  is 
always  part  of  the  case. 

The  Second  link  is  constituted,  therefore,  pro- 
perly speaking,  not  of  the  fear  alone,  but  of  thei 
feu*  combined  with  the  occasion ;  since  it  is  by 
the  occasion  that  the  existence  and  operation 
of  those  other  possible  causes,  which  will  be 
bought  to  view  in  the  character  of  infirmative 
possibilities,  will  ht  rendered  improbable. 
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It  is  with  this  psychological  sort  of  chain,  as 
Mrith  a  physical  one :  the  chain  is  the  weaker, 
the  greater  the  number  of  links  which  enter 
into  the  composition  of  it.  Why  ?  Because 
each  link  brings  with  it  its  particular  infirma«» 
tive  possibilities. 

L  Inference  forming  the  joint  or  connexion 
between  link  the  first,  viz.  physical  supposed 
symptoms  of  fear,  and  link  the  second,  viz.  the 
emotion  of  fear  itself. 

Infirmative  possibilities  applying  to  this 
jomt :  — 

1 .  The  cause  of  the  appearances  different : 
a  purely  physical  fact,  viz.  bodily  indisposition. 

2.  The  cause  of  the  appearances  different : 
a  psychological  fact,  indeed,  and  that  an  emo-» 
tion,  but  a  different  emotion,  such  a^  grief  or 
anger  :  grief  or  anger  produced,  for  example, 
by  the  consideration  of  the  wound  inflicted  on 
reputation,  notwithstanding  innocence. 

II.  Inference  forming  the  connexion  between 
link  the  second,  viz.  the  existence  of  the  emo-* 
tion  of  fear,  and  link  the  third,  viz.  the  existence 
of  a  criminative  recollection,  having  for  its  sub- 
ject the  particular  offence  of  which  the  sup- 
posed delinquent  understands  himself  to  be 
accused  or  suspected. 

Infirmative  possibilities  applying  to  this  in- 
ference :  — 

1.  Recollection  criminative  indeed,  but  not 
in  the  way  in  question :  recollection  of  an 
offence  committed,  but  an  offence  different  frorai 
that  of  which  the  supposed  delinquent  stands 
accused  or  suspected. 

2.  Recollection  of  an  offence  committed,  not 
by  the  individual  himself,  but  by  some  other 
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individnal  connected  with  him  by  some  tie  of 
sjrmpathy^  and  in  whose  instance  the  inquiry, 
it  is  apprehended,  may  be  productive  of  convic- 
tion or  suspicion. 

3.  Recollection  of  a  fact  by  means  of  which, 
without  any  delinquency  on  his  part,  vexation 
has  been,  or  appears  likely  to  be,  produced,  in 
this  or  that  shape,  to  himself, 

4.  —  or  to  another  person,  or  even  a  class  of 
persons,  more  or  less  extensive,  connected  with 
nim  by  some  tie  of  sympathjr.* 

5.  Apprehension  of  punishment,  notwith- 
standing innocence.  Ol  this  infirmative  pro- 
bability the  disprobative  force  will  depend,  it 
is  evident,  in  a  considerable  degree,  upon  the 
general  complexion  and  character  of  the  system 
€f  procedure  under  which  the  inquiry  is  made. 

6.  Contemplation,  prospect,  of  the  vexa- 
tion attached  to  prosecution,  notwithstanding 
innocence:  another  circumstance  the  infirma- 
tive force  of  which  will  be  seen  to  depend, 
laore  or  less,  on  the  system  of  procedure. 

III.  Inference  forming  the  connexion  be- 
tween link  the  third,  viz.  supposed  recollection 
of  the  criminative  fact  in  question  as  committed 
by  him,  and  link  the  fourth,  viz.  the  actual 
commission  of  the  act  so  supposed  to  be  recol- 
lected. 

Infirmative  possibility : — 

Falsity  of  the  supposed  self-criminative  re- 
collection. 

*  "  Infandum,  Regina,  jubes  renovare  dolorem." 

•foeas  was  not  upon  his  trial :  but  the  emotion  here  was  not 
fear,  but  grief. 

"  -  Quis  talia  fando 

"  Temperet  a  laciymis  ?" 
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The  error  here  supposed  will  prefs^nt  iU^- 
as  being  of  a  nature  Bot  very  apt  tQ  be  reaU^e4i. 
It  is  capable,  however,  of  talking  pl^qe,  wt  pnly 
in  case  of  mental  derangement,  but  in  the  99g^ 
of  habitual  delinquency  ;  especially  if  the  tune 
of  the  supposed  K^esice  be  very  remQte. 

Apprehended  and  examined,  though  fo^  % 
theft  m  which  he  bad  no  part,  a^  habitual  thief 
will  natuTftlly  enough  exJiibit  symptoms  of  fear ; 
and,  confounding  one  of  his  exploits  witJbi  anor 
ther,  may  suppose  himself  to  recollect  a  tb^ft 
in  which  in  truth  he  bore  no  p9f  t. 

&uebi  are  the  conceivable  facts  which„  in  t^ 
character  of  infirmative  pdrobabilities,  apply  to 
Ae  criminatrve  forcQ  of  fear,  when  the  sym*- 
ptoms  of  it  apply  thunselves  vfithout  the  lAter*- 
ventbn  of  any  other  medium  to  the  senses  of 
the  person  by  whom,  in  the  character  of  judge, 
the  conclusion  is  to  be  formed, — the  d^cisiosi 
grounded  on  them  formed  and  pronounced. 

If,  instead  of  the  phenomena  themselves  being 
presented  to  his  senses,  what  is  presented  to  him 
IS  but  a  report  invade  concerning  them  by  some 
other  person,  by  whom  they  are  stated  as  havi- 
ing  been  presented  to  his  senses ;  the  probative 
forceofthem  stands,  in  that  case,  subject  to  th^ 
infirmative  operation  which  attaches  upon  mf^ 
posed  unoriginal  evidence,  as  compared  with  tiw 
original  evidence  itself:  an  infirmative  circum- 
stance of  the  same  nature  as  that  by  which 
(according  to  a  distinction  already  noticed) 
supposed  real  evidence  reported  is  distinguished 
from  the  real  evidence  itself;  and  of  which  a 
more  detailed  view  will  be  given  in  the  next 
succeeding  Book. 
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To  the  additional  joint  added  to  the  eviden- 
tiary chain  by  the  presence  of  this  fifth  link, 
the  following  circumstances  present  themselves 
as  applying  in  the  character  of  infirmative  possi- 
bilities : —  • 

1.  Possible  untrustworthiness,  (whether  in 
respect  of  moral  or  intellectual  qualifications,) 
on  the  part  of  the  reporting  witness ;  viz.  the 
supposed  percipient  witness,  speaking  in  the 
character  of  a  deposing  witness. 

2.  Impropriety  of  the  shape  in  which  his 
te^mony  was  received  or  extracted. 

If  to  the  deciding  judge  this  testimoay  be 
presented  not  in  the  oral  but  retdy-written 
form, — 3.  Inaptitude,  whether  in  respect  of 
moral  or  intellectual  qualifications,  on  the  part 
ef  the  receiving  or  extracting  Judge. 
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CHAPTER  X. 

t 

OF     CLANDESTINITY,     CONSIDERED      AS      AF- 
FORDING EVIDENCE  OF  DELINQUENCY. 

Under  this  class  of  criminative  circumstan* 
tial  evidence,  may  be  noted  the  foUow^ing  dis-- 
tinctions,  viz. 

1.  Glandestinity,  by  concealment  of  the  for-* 
bidden  act  or  principal  fact  itself:  for  example, 
by  doing  in  the  dark  what,  but  for  the  criminal 
design  in  question,  would  naturally  have  been 
done  in  the  day :  or  choosing  a  spot  which  is 
supposed  to  be  out  of  the  view  of  every  body,  for 
doing  that  which,  but  for  the  criminal  design, 
would  naturally  have  been  done  in  a  place  open 
to  observation. 

2.  Clandestinity,  by  concealment  ofthe/ier- 
son  of  the  supposed  delinquent  while  occupied 
in  the  act :  as  in  the  case  of  disguise. 

3.  Clandestinity  by  concealment  of  the  part 
taken  by  the  supposed  delinquent  in  the  com- 
mission of  the  act  —  in  the  production  of  the 
mischievous  result :  concealment,  for  example, 
of  the  jw//yoje  for  which  the  act,  viz.  the  physical 
act  is  performed  ;  as,  in  the  case  of  murder  by 
poispn,  the  several  acts  by  which  the  poison  is 
prepared,  or  put  into  the  hands  of,  or  recom- 
mended to  be  taken  by,  the  person  intended  to 
be  poisoned. 
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4.  Glandestinity,  by  eloignment  or  deception  of 
witnesses  to  the  act:  exertions  employed  for 
lemoidng  this  or  that  person  from  the  scene  of 
the  intended  unlawfiil  action;  under  the  sup- 
posed apprehension  of  his  becoming  (in  relation 
to  the  forbidden  act,  its  accompaniments,  or 
consequences)  a  percipient,  and  thence  eventu- 
ally a  deposing,  witness. 

5.  Clandestinity,  by  eloignment  or  conceal- 
ment or  destruction  of  criminative  ren/  evi- 
dence. Concerning  the  modifications  of  real 
evidence,  see  above,  ch.  iii. 

6.  Forgery  in  relation  to  real  evidence:  viz. 
either  by  fabrication  of  exculpative  appearances, 
or  by  sdteration  of  inculpative  into  neutral  or 
exculpative.  The  modifications  of  which  it  is 
Kttceptible  correspond  of  course  with  those  of 
Teal  evidence. 

Disguise  of  the  person,  a  mode  of  clandestinity 
already  brought  to  view,  may  be  considered  as  a 
iDodification  of  forgery  in  relation  to  real  evidence. 

On  the  preceding  occasion,*  forgery  in  relation 
to  real  evidence  was  considered  as  capable  of 
b^ng  practised  by  others,  to  the  prejudice  of  the 
supposed  delinquent :  here,  it  is  considered  as 
practised  by  him.  There,  it  was  an  infirmative, 
ui  exculpative  probability :  here,  it  is  an  incul- 
pative fact. 

Being  a  mode  of  deception,  effected  or  at- 
t^pted,  —  a  species  of  falsehood,  —  and,  as 
wen  (no  less  than  forgery  in  relation  to  written 
evidence)  a  modification  ofthe  crimen /flto' of  the 
Roman  school,  —  falsehood  uttered  by  deport- 
ment; it  is  in  that  respect  closely  allied  to  false- 
hood in  the  same  intention  uttered  by  discourse. 

*  Chap.  ill.  sect.  5. 
VOL.  III.  ^ 
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It  may  be  moreover  considered  as  beings  in 
relation  to  real  evidence,  that  which  subornation 
is  to  personal*  As  in  the  one  case,  so  in  the 
other,  objects  of  the  class  o{  things  are  thus 
pressed  into  the  service  of  delinquency. 

7.  Opposition  to  search  made  for  real  ^vi-^ 
dence.     See  the  next  chapter. 

Clandestinity,  in  what  manner  soever  aimed 
at,  may  be  considered  as  evidentiary  of  fear : 
and  in  that  ^^Jy  sind  that  way  alone,  (through 
the  chain  of  inferences  of  which  that  emotion 
constitutes,  as  above,  the  principal  link,)  consti- 
tuting a  circumstantial  evidence  of  delinquency 
in  this  or  that  shape,  as  explained  by  the  occa^ 
sion,  as  above. 

In  the  case  oifear,  as  above  explsdned^  the 
emotion  itself,  the  psychological  (and  that  a 
pathological)  fact,  constitutes  but  the  second 
link  in  the  evidentiary  chain  :  the  first  link  was 
constituted  by  the  physical  symptoms  from 
which  that  psychological  fact  is  inferred.  In 
the  case  oi  clandestinity ^  under  the  several  modi- 
fications as  above  enumerated,  the  positive  vo-* 
luntary  physical  acts  by  which  the  concealment 
is  effected  or  endeavoured  at,  stand  in  the  place 
of  the  involuntary  appearances,  the  pathological 
symptoms,  by  which,  in  the  other  case,  the 
emotion  is  betrayed. 

1.  Intention,  or  design,  differently,  but 
equally,  or  more,  culpable;  2.  Intention  or 
design  less  culpable ;  3.  Intention  or  design 
blameless,  though  requiring  secrecy.*  These 
are  among  the  infirmative  counter-probabilities 


*  Love,  as  well  as  criminality,  seeking  clandestinityy  ser* 
vants'  lovers  are  apt  to  be  taken  for  thieves:  thieves,  on  their 
part,  endeavour  to  pass  for  lovers. 
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^ich  have  just  been  seen,  in  the  case  of  fear^ 
applying  to  and  weakening  the  probative  and 
emnmative  force  of  that  emotion :  they  may 
here  be  seen  applying  with  ecjual  force  to  the 
criminative  force  of  ciandestimty,  in  these  its 
several  shapes. 

To  the  probative  force  of  the  inference,  which, 
in  the  case  of  fear,  binds  together  the  two  first 
Hnks  (viz.  the  aggregate  of  the  physical  or 
pathological  symptoms,  and  the  psychological 
emotion),  two  infirmative  counter-probabilities 
were  seen  applying  themselves;  viz.  1.  the 
emotion  different,  (for  example,  grief  or  anger) ; 
and  2.  the  cause  of  the  physical  symptoms, 
not  psychological,  but  purely  physical,  viz. 
bodily  indisposition. 

In  the  case  of  clandestinity,  in  the  place  of 
those  infirmative  counter-probabilities  stands 
another,  characterizable  by  the  word  sport  : 
the  clandestinity  having  for  its  object  and  its 
cause,  desire  of  producing  sport,  merriment, 
iWime ;   and  not  delinquency  in  any  shape.* 

At  the  end  of  a  judicial  investigation,  it  does 
not  often  happen  that,  in  a  case  ofclandesti- 
liity,  the  decision,  as  between  sport  and  crimi- 
nality, can  be  attended  with  much  difficulty. 
But,  for  want  of  timely  explanation,  sport  indis- 
creetly pursued  has  every  now  and  then  been 
Itself  an  object  of  pursuit,  when  thus  enveloped 
^n  the  livery  of  guilt.  A  man  who  endeavours  to 
P^  for  a  ghost,  risks  the  being  taken  for  a  thief, 
or  something  worse. t 
Forgery  in  relation  to  real  evidence,  has  an 

S«e,  once  more,  the  story  of  Joseph  ^nd  his  brethren, 
t  In  the  vicinity  of  London,  not  many  years  ago,  a  pchost 
of  this  sort  was  shot  dead,  and  the  shooter  tried  for  his  life. 
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infiimative  counter-probability  peculiar  to  it- 
self; viz.  self-defence :  the  individual  innocent, 
exertions  made  to  remove  physical  appear- 
ances, which  (whether  produced  by  nature  or 
by  human  malice,  viz.  in  the  way  of  forgery) 
tend  to  fix  a  criminative  imputation  on  him,  m 
the  circumstances  in  which  he  happens  to  be 
placed. 

In  the  view  of  removing  the  imputation  from 
himself,  a  murderer  has.  been  known  secretly  to 
deposit  in  the  apparent  possession  of  an  innocent 
person  the  blood-stained  instrument  or  gar- 
ment, or  some  other  such  article,  so  circum- 
stanced as  to  operate  in  the  character  of  *a 
source  of  criminative  real  evidence.  In  this 
case,  were  it  the  lot  of  the  innocent  man  to  be 
observed  in  the  night  time  retransferring  the 
articles  to  the  place  from  whence  they  came, 
it  is  to  him,  instead  of  the  murderer,  that  the 
artifice  might  thus  come  to  be  imputed. *- 

*  See,  again,  the  story  of  the  Little  Hunchback.  A  body^ 
supposed  to  be  dead,  is  transferred  from  neighbour  to  nei^- 
bour,  always  with  the  utmost  secrecy,  under  the  apprehentKHi 
of  the  suspicion  that  miehtbe  produced  by  it,  in  the  event  of  a 
visit  from  the  officers  of  justice. 
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CHAPTER  XL 

,  or  SUPPRESSION.  OR  FABRICATION  OF  EVI- 
DENCE, CONSIDERED  AS  AFFORDING  EVI- 
DENCE OF  DELINQUENCY. 

Supposing  the  whole  mass  of  evidence  ac- 
tuallv  suppressed,  no  such  discussion  (it  is  evi- 
dent) can  have  place,  as  the  inquiry  concerning 
the  probative  force  belonging  to  any  part  of  it, 
or  the  circumstances,  by  the  consideration  of 
which,  that  force  may  be  diminished. 

But,  under  the  head  of  these  several  modifica- 
tions of  criminative  circumstantial  evidence  con- 
sidered as  deducible  from  active  deportment, 
Ae  attempt,  successful  or  unsuccessful,  is  to  be 
understood :  for  it  is  by  the  attempt,  successful 
or  unsuccessful,  that  the  state  of  the  mind  is  in- 
dicated ;  and  it  is  from  the  state  of  the  mind, 
that  the  criminative  inference  is  (not  less  pro- 
perly than  naturally)  deduced. 

Preventing  as  it  were  the  birth  of  evidence, 
by  preventing  from  becoming  witnesses  (i.  e. 
p^cipient  witnesses)  those  by  whom  that  cha- 
racter might  otherwise  have  been  acquired,  is 
a  criminative  circumstance  already  brought  to 
view,  viz.  under  the  head  of  clandestinity.  The 
circumstances  in  view  under  the  present  head, 
are  such  as  are  capable  of  taking  place  at  a 
more  advanced  stage  of  the  business,  viz.  at  any 
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point  within  the  length  of  time  intervening  be- 
tween the  moment  in  which  the  offence  is  con- 
sidered as  having  been  committed,  and  the  mo- 
ment at  which  the  evidence  produced  in  conse- 
quence of  prosecution  comes  to  be  delivere^d. 
The  mal-practice  here  in  question  is,  therefore, 
any  act  whereby  a  person  who,  in  relation  to  any 
criminative  fact  in  question,  has  already  been  in 
the  condition  of  a  percipient  witness,  is  pre- 
vented, or  is  endeavoured  to  be  prevented, 
from  appearing  in  the  character  of  a  deposing 
witness.  But  to  draw,  for  the  separation  of  the 
two  objects,  a  clear  line  of  distinction  appli- 
cable to  all  cases,  would  be  found  impossible. 

Under  one  or  other  of  the  two  general  heads 
here  mentioned,  the  following  specific  modifi- 
cations of  circumstantial  criminative  evidence 
seemcomprisable: 

1.    Destruction,   concealment,  eloignment,* 


*  Eloignmenty  a  word  adopted  from  the  French  into  English 
Law  language,  is  wanted,  together  with  its  conjugates  eloigner ^ 
to  eloigriy  in  current  language.  For  eloigning  a  man,  the  gene- 
ral stock  of  the  language  has  no  better  expression  than  getting 
him  out  of  the  way. 

Tampering y  viz.  with  evidence,  is  a  term  applied  as  well  to 
the  endeavour  to  intercept  oral  testimony,  wiUi  the  consent  of 
him  who  should  have  delivered  it,  as  to  the  endeavour  to  pro- 
cure by  subornation  false  testimony,  from  one  who  otherwise 
would  not  (it  is  supposed)  have  delivered  any  testimony  at  all, 
or  would  not  have  delivered  other  testimony  than  wiat  was 
true* 

Labouring  and  embracing  are  words  used  in  law  language 
as  synonymous  with  tampering ,  but  only  where  the  persbns 
tampered  with  are  considered  as  invested,  or  about  to  be  in- 
vested, with  the  character  of  jurymen. 

By  tampering  seems  to  be  meant,  an  endeavour  to  cause  the 
person  in  question  to  act,  on  the  occasion  in  question,  any 
part  contrary  to  what  is  considered  as  being  his  duty  with  re- 
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or  &lsification  of  any  already  existing  source 
of  real  or  written  evidence,  tending  or  supposed 
to  tend  to  the  inculpation  of  the  supposed  de- 
linquent. 

2.  Interception  of  evidence,  oral,  real,  or 
written.  Measures  taken  to  prevent  the  forth- 
comingness  or  delivery  of  the  evidence  of  a 
person  whose  testimony,  in  the  character  of  a  de- 
posing witness,  would  tend^  as  supposed,  to  the 
inculpation  of  the  supposed  delinquent ;  '6r  the 
evid^ice  deducible  from  the  written  document, 
or  other  thing  capable  of  operating  in  the  cha- 
racter of  a  source  of  written  or  ileal  evidence : 
ar.gr.  by  obstacles  thrown  in  the  way  of  what- 
ever antecedent  operations  may  be  necessary 
to  die  delivery  of  it.* 

3.  Subornation :  causing  a  person  to  deliver 
Wse  testimony,  tending  to  the  exculpation  of 
the  supposed  delinquent. 

•■  4.  Fabricating,  or  causing  to  be  fabricated, 
evidence,  real  or  written,  tending  to  the  excul- 
pciiion  ef  the  supposed  delinquent.   N.B.  This  is 

h^f^Kt  to  the  ends  of  justice.  In  this  sens^,  it  seems  appli* 
<^  with  equal  propriety  to  the  situation  of  any  person  ivhose 
duty  it  is  considerea  to  be,  in  virtue  of  any  function  (perma7 
nent  or  occasional),  to  render  his  services  in  any  way  condu- 
^  to  these  ends :  to  the  situation  consequently  o(  judge 
(P^tMiit  judge),  jfur^man,  or  subordinate  minister  of  justice; 
or  in  tbe  case  of  any  officer  considered  ip  the  light  of  a  pub- 
lic officer,  prosecutor  as  well  as  witness. 

Ajtothe  mekns  whereby  a  man  may  be  caused  to  swerve 
fipo  the  line  of  his  duty,  whether  by  eloigning  Rim  (getting 
i^out  of  the  way)  or  othecwise,  they  seem  comprisable  under 
Ai^keads,  via.  corruption,  deception,  and /orce;  including 
iindCT  the  notice  of  force,  as  well  psychological  (i.  e,  fear  of 
c^  as  physical. 

*  For  a  list  of  these  operations,  see  Scotch  Reform,  table  I. 
col.il. 
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one  out  of  several  modifications  of  forgery  id 
relation  to  real  or  written  evidence. 

As  to  infirmative  counter-probabilities,  con- 
sidered as  applicable  to  the  criminative  circum- 
stances comprehended  in  this  class;  the  gene- 
rally applicable  ones  already  mentioned  may 
perhaps  be  found,  some  of  them,  to  be  applicable 
upon  occasion  here,  though  in  general  with  but 
a  slight  degree  of  probative  (or  rather  disproba- 
tive)  force. 

The  infirmative  counter-probability  peculiar 
to  this  class  may  be  thus  designated:  appre- 
hension  of  similar  mal-practice  on  the  other  side. 

The  supposition  that,  in  the  character  of  an 
infirmative  counter-probability  opposed  to  any 
of  the  criminative  circumstances  in  question, 
this  consideration  can  operate  with  any  such 
degree  of  disprobative  force  as  to  render  it 
worth  employing,  involves  the  supposition  of 
no  ordinary  degree  of  depravity  on  the  part  of 
the  national  character  at  the  time. 

English  law  affords  a  story,  which,  whether 
meant  for  truth  or  jest,  may  alike  serve  for  ex- 
emplification. Pressed  for  payment  on  a  forged 
bond,  a  man  applies  to  his  attorney.  Client. 
*•  What  is  to  be  done?*'  Attorney.  *'  Forge  a 
release."  On  looking  back,  one  cannot  say 
exactly  how  far,  it  might  not  be  impossible  to 
find,  even  in  English  history,  a  period  in  which 
a  story  of  this  sort  might  have  had  a  foundation 
in  truth.  • 

In  some  countries  there  have  been  said  to 
exist  a  sort  of  houses  of  call,  or  register  offices, 
for  a  sort  of  witnesses  of  all  work,  as  in  London 
for  domestic  servants  and  workmen  in  different 
lines,  and  in  some  parts  of  Italy  for  assassins. 
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Ireland,  whether  in  jest  or  in  earnest,  was  at 
one  time  noted  for  breeding  a  class  of  witnesses, 
known  for  trading  ones  by  a  symbol  of  their 
trade,  straws  sticking  out  of  their  shoes. 

Under  the  Turkish  government,  it  seems 
generally  understood  that  the  trade  of  testi- 
mony exists  upon  a  footing  at  least  as  flourish- 
ing as  that  of  any  other  branch  of  trade. 
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CHAPTER  XII. 

OF  AVOIDANCE  OF  JUSTICIABILITY,  CONSI- 
DERED AS  AFFORDING  EVIDENCE  OF  DE- 
LINQUENCY. 

On  the  part  of  the  supposed  delinquent,  the 
acts  or  modes  of  conduct  immediately  directed 
to  the  production  of  this  effect  may  be  thus 
enumerated : 

1  •  Earpatriation :  migration  into  the  dominion 
of  some  foreign  state  :  viz.  of  some  foreign  state 
in  which,  at  the  instance  of  the  judicatory  in 
question,  justiciability  on  the  part  of  the  sup- 
posed delinquent  will  not  (it  is  supposed)  in 
the  case  in  question  be  enforced. 

2.  E.vprovinciation :  migration  into  another  ju- 
ridical district  within  the  dominion  of  the  same 
state ;  viz.  in  so  far  as  such  change  of  place  is 
regarded  as  being,  definitively,  or  for  a  time, 
productive  of  the  like  effect.* 

*  Considered  as  a  means  of  avoiding  justiciability,  the  efTect 
of  e3q)rovinciation  will  be  the  greater,  the  greater  the  obstruc- 
tion offered  by  it  to  the  power  of  justice,  whether  by  means  of 
local  distance,  or  by  means  of  inciependency  of  jurisdiction. 

Of  the  mode  and  degree  of  the  obstruction  thus  capable  of 
being  opposed,  the  diversifications  are  infinite :  particularly 
in  modern  times,  since  it  has  been  a  fashion  among  the 
powers  of  Europe  to  comprise  each  of  them  within  its  grasp 
the  most  distant  parts  of  the  globe. 


3.  Lakncjf:  tbg  supposed  delinquent  bet^g 
so  circumstanced  w  that  meani^  wh^r^%.  he 

The  obstruction  oppoBed  by  independency  of  juiisdiotioiif 
being  a  psycbolo^cal  ^au8e»  is  ren9pva];>le:  the  obstractipfi 
opposed  bv  local  distance,  a  physical  cause,  is  inexorable. 

Accdrdlngly ,  though  in  generd  th^  obstrttCtiOtt  Of^Jibs^  by 
expairiaiian  will  be  greater  dmn-by  tf:e^7rOtrfm:ib^t(M(;^^eV  ib 
some  instances,  that  which  is  opposed  by  exprovincidiion  will 
be  the  greater.  In  the  i];istance  of  some  offences,  (forgery  it^ 
particular,  in  which  public  credit  all  over  the  globe  ^holds  an 
enemy),  the  great  Eutopeah  states,  Britain  tiOt^xt^pt^,'have 
surrendered  each  to  the  justice  of  the  other  hs  supposed  defin-i 
quents.    In  so  far  as  this  disposition  prevails,  the  obstrociion 

C'yen  to  the  course  of  justice  by  ex{Mitriationt  for  e^capiple,  from 
ondon  to  Calais,  or  even  to  raris,  may  not  be  so  great  fis  that 
(mpOSed  by  exprovinciation  from  London  to  the  Orkneyis,  or 
mough  it  were  no  further  than  to  Edinburgh ;  not  to  speak  t)f 
die  West  or  East  Indies.  > 

Person  diad  property  are  not  the  on)y  objects  on  whi<^h,  f^. 
the  purpose  of  securing  effective  justiciability^  the  Itw  has  it 
in  its  power  to  take  hold.  Over  and  above  thete  corporeal 
objects,  there  remain  two  incorporeal  ones,  viz.  reputation  and 
eondkum  pi  Itfe^  by  means  of  which  the  feslidgs  of  individuals 
are  exposed  to  be  wrought  upon  by  the  force  of  the  law,  ai^ 
well  as  by  that  of  lawless  injury. 

Butp^^on  aud  property  Bie  the  only  objects  w}iioh  il  is 
ever  in  the  power  of  an  individual,  in  case  of  delinquency  on> 
his  part,  to  withdraw  out  of  the  power  of  the  law ;  in  spite  of 
his  utmost  efforts,  reputation  atid  condition  in  life  contimie 
su^ed  to  it. 

Even  in  regard  io  property,  the  extent  of  the  power  which 
ii  depends  on  the  individuiil  to  exercise  over  it,  in  spite  of  the 
law,  or  without  its  assistance,  is  subject  to  very  extensive 
limitatiotiSk  To  immoveables  it  does  hot  extend  :  noi^  emai 
Io  moiiey  or  moveables  in  any  case  where,  his  powir  depending 
upon  the  consent  of  other  persons,  that  consent  is  wtthholden 
or  refused.  Hencte  the  influence,  in  some  oases  irresistible^' 
is  others  no  more  than  ideal,  of  the  judgment  o(ofUiawry>; 
by  which,  amongst  other  penal  consequences,  the  defiend^t 
sUmds  deprived  in  a  considerabk  degree  of  that  security  for 
his  property,  which  depends  upon  the  protection  that  woiild  be 
Otherwise  afforded  him  by  the  law. 
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may  be  found,  as  well  as  the  spot  where  -  he 
is,  are  unknown ;  viz.  to  him  who,  in  the  cha- 
racter of  judge,  or  in  that  of  prosecutor,  is  de- 
sirous of  causing  his  person  to  be  forthcoming, 
for  the  purpose  of  his  being  justiciable. 

4.  Latitanof:  i.  e.  where  the  non-forthcom- 
ingness  of  the  supposed  delinquent  is  clearly 
understood  to  have  the  avoidance  of  justiciabi- 
lity for  its  cause. 

^^Eloignment  of  property :  i.  e.  by  expatria- 
tioBy  exprovinciation,  transfer  into  otiier  nands» 
or  concealment. 

6.  Tampering  with  any  person,  on  whom,  in 
whatever  character,  ex.  gr.  in  that  of  minister  of 
justice,  permanent  or  occasional,  ^uperordinate 
or  subordinate  (prosecutor,  in  the  case  of  an 
offence  considered  as  being  of  a  public  nature, 
includM),  his  justiciability  may  depend.^  * 

*  Note  here,  that  if,  instead  of  any  of  the  specific  modes  of 
designation  here  employed,  the  general  expression  (avoidance 
of  justiciability)  taken  to  serve  as  a  title  to  this  chapter,  be 
employed,  the  inference  in  question  is  considered  as  alr^dy  ^ 
establiriied. 

In  the  case  of  each  of  these  criminative  circumstances, 
fear  (viz.  fear  of  the  power  of  the  law)  is  the  relatively  prin- 
cipal fact  immediately  indicated.  Were  they  respectively  pie- 
sent  to  the  senses  of  the  judge, — as  are,  in  case  of  oral  interro- 
gation, the  physical  mocUfications  of  passive  deportment  which 
constitute  the  pathological  evidence  of  that  emotion,  and  the 
modifications  m  self-disserving  testimony  extractible  by  inter- 
rogation,— they  would  occupy  the  same  station  in  the  chain  of 
suppositions.  But,  scarcely  being  in  any  instance  so  present, 
they  cannot  come  to  his  cognizance  but  through  the  lips  or 
pen  of  some  dc»osin^  witness :  by  which  means  a  fifth  hnk  is 
added  to  the  evidentiary  chain,  as  in  case  of  any  other  incul- 
pative  fact  considered  as  having  been  extra-judicially  ob- 
served. 

In  this  case, /ear,  and  avoidance  of  ymticiahility^  niay. 
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The  several  special  inculpative  circumstances 
comprised  under  this  more  general  head  being 
an  of  them  indicative  of  fear, — fear  having  its 
source  and  object  in  the  power  of  the  law ;  the 
infirmative  counter-probabilities  applying  to 
this  case  are  pro  tanto  the  same  as  those  which 
apply  to  that. 

In  the  case  of  the  four  that  consist  in  so 
many  expedients  employed  or  supposed  for  the 
avoidance  of  personal  forthcomingness,  thij^in- 
firaiative  consideration  already  above  desig- 
nated by  the  phrase  contemplation  of  juridical 
vexation  notwithstanding  innocence,  operates  with 
peculiar  force. 

A  circumstance  that  demands  attention,  with 
an  immediate  view  to  practice,  is,  that  this  force 
will  of  course  undergo  variation,  according  to 
the  nature  of  the  system  of  procedure;  accord- 
ing to  the  mode  and  the  degree  in  which  it  is 
sotmervient  or  adverse  to  the  several  ends  of 
justice. 

The  exculpative  force  of  this  infirmative 
connter-probability  will  be  the  greater,  —  in 
other  words,  the  probative  force  of  the  criminative 
(^rcnmstance  constituted  by  avoidance  ofjusti- 
ciabiSty  by  eloignment  or  concealment  of  person 
will  be  the  less, — the  greater  (for  example)  the 

though  not  tynonymous,  be  employed  indiscriminately  to 
npnaent  the  link  m  question  in  the  chain  of  suppositions. 
It  is  only  in  so  far  as  it  is  indicative  of  fear  (fear  of  evil  as 
about  to  be  suflPered  from  the  hand  of  law),  that  avoidance  of 
jmticiabiHty  can  operate  as  a  criminative  circumstance :  and, 
to  weaken  the  inference  thus  drawn,  no  other  infirmatives 
•eeiD  applicable  than  what  have  been  already  brought  to  view 
as  serving  to  weaken  the  probative  force  of  fear  itself,  consi- 
dered HI  the  light  of  a  criminative  circumstance. 
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TexatiousnesB  or  the  lengiU  of  the  {mprisonment 
to  which,  by  accusation  or  suspicion  of  the 
offence  in  question,  a  nmn  stands  exposed : 
understand  provisional  impnsoninent  (in  tech- 
nical language  imprisonment  on  mesne  process), 
so  circumstanced  that  the  innocent  as  well  as 
the  guilty  stand  exposed  to  it.* 

*  Under  the  penal  prooedivne  of  the  Roman  law^  or,  to 
roeak  more  accurately,  of  the  system  which,  before  the 
Revdiution,  existed  in  France,  the  prc^ative  force  of  the 
inculpative  circum3tance8  of  this  class  should  accordingly,  it 
should  seem,  be  less  than  under  the  English. 

For  the  purpose  of  computing  the  ayerage  duration  of  a 
penal  suit,  the  collection  of  trials  entitled  Came$  C(Ubre9 
(thirty  volumes  in  closely-printed  12mo.)  was  examined.  It 
was  not  in  every  instance  that  the  duration  of  the  suit  could 
bo  ascertained:  in  the  instance  of  those  in  which  it  i^vs 
capable  of  being  aacertained,  the  average  duration  turned  out 
tQ  be  n^  six  years.  Jn  diese,  it  is  true,  the  intricacy  of  th^ 
cause  was  above  the  ordinary  pitch.  But  under  English  pro- 
cedure it  would  be  difficult,  perhaps  impossible,  to  find  a 
penal  cause,  on  the  occasion  of  which,  down  to  definitive 
judgment,  the  provisional  imprisonment  had  lasted  a  fourth 
part  of  that  time. 

In  penal  cases,  the  procedure  of  the  Roman  school  does  not 
admit  of  discharge  on  bail  with  near  so  much  facility  as  the 
English. 

In  England,  ih  a  case  not  bailable,  the  criminative  force  of 
the  circumstance  in  question  may  be  calculated,  an4  with 
^me  degree  of  precisipn,  from  geographical  data.  In  the 
class  of  causes  most  highly  penal,  in  London  and  Middlesex, 
justice  is  administered  in  about  forty-eight  days  out  of  the 
ihree  hundred  and  sixty-five ;  in  the  otb^  counties,  with  the 
exceptioa  of  the  four  northern  ones,  in  about  four  out  of  the 
three  hundred  and  sixty-five ;  and  in  these  northern  ones,  in 
about  two  out  of  the  three  hundred  and  sixty-five. 

A  supposed  duellist,  for  example,  who  has  killed  hb  man, 
is  in  a  Btate  of  expatriation,  latency,  or  ev^n  latitancy.  In 
London  and  MidcUesex,  the  criminative  force  of  any  one  of 
these  symptoms  of  fear  (the  possible  chance,  of  being  let  out 
upon  bail  by  the  Court  of  King's  Bench,  being  laid  out  of  the 
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'  Other  differences  might  bi  iAted,  by  whkh 
the  determination^  whether  to  abide  or  ttot  to 
abide  the  course  of  penal  procedure,  could  not 
but  be  more  or  less  affected :  the  severity  of 
punishment,  and  the  severity  of  the  process 
employed  for  the  exti^tion  of  evidence.  In 
France,  while  breaking  on  the  wheel  and  other 
excruciating  modes  ofcapital  punishment  were 
in  use,  the  hazard  ieittending  fmch  abidamie 
could  not  but  present  itself  as  considerably 
greater,  and  consequently  the  inference  fifbm 
flight  to  delinquency  considerably  less  cogent, 
dian  at  present,  when  simple  death  is  the 
highest  degree  in  the  scale :  and  another,  and, 
pethaps,  still  greater,  difference,  could  not  but 
be  attached  to  the  useless  barbarity  of  prepara'- 
tory  torture.* 

Health, — business, — pleasure; — by  any  one 
of  these  objects  of  pursuit  may  a  man  be  en- 
gaged in  a  plan  of  expatriation,  exprovinciation, 
or  eloignment  of  property :  by  pursuit  of  plea- 
swe,  possibly  even  by  pursuit  ofbusiness,  he  may 
he  engaged  ma  plan  of  latency:  here  there  are 
80  many  infirmative  counter-probabilities  ope- 

<^i  M  not  capable  of  being  biought  into  calculation)  idU  be 
>  little  leas  than  four  times,  as  great  as  in  any  other  of  the 
toudiem  counties,  a  little  less  than  eieht  times  as  great  as 
^  any  one  of  those  four  noithem  counties. 

*  How  acutely  sensible  must  a  celebrated  French  lawyer 

')**s  been  to  the  defects  of  the  system  of  procedure  esta- 

Uihed  in  his  country,  when  he  said — "  Je  fuirais,  si  ton 

**oeeu9aU  d^avair  vole  les  cloches  de  N6tre  Dame  !^  In  such 

3  rtit^  of  things,  it  is  evident,  the  infirmative  force  of  the 

cooDter-probability  which  we  have  termed  contemplation  of 

fldiaal  vexation  notwithstanding  innocence^  is  so  strong  as 

tttoely  to  destroy  the  probative  force  of  the  circumstance  of 

latttancy,  considered  as  evidentiary  of  delinquency. 
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rating  in  diminution  of  the  probative  force  of 
the  four  circumstances  in  question,  in  the  cha- 
racter of  evidences  of  fear  of  the  hand  of  law, 
and  thence  as  evidences  of  delinquency. 

In  a  word,  under  one  or  other  of  these  three 
modifications  the  ordinary  pursuits  of  mankind 
in  general  being  comprehended,  the  conse- 
quence in  regard  to  the  circumstances  in 
question  is,  that,  considered  in  themselves, 
and  independently  of  every  other  circumstance 
of  a  crimmative  tendency,  they  can  scarcely  be 
considered,  even  putting  all  of  them  together, 
as  operating  with  any  perceptible  degree  of  cri- 
minative force. 

The  presumption  afforded  of  delinquency  by 
any  one  of  these  changes  will  be  the  stronger, 
the  greater  the  deviation  it  makes  from  the 
course  of  life  habitually  pursued  by  the  sup- 
posed delinquent. 

In  the  case  of  a  mariner,  a  carrier,  an  itine- 
rant vender,  or  an  itinerant  handicraft,  it  may 
amount  to  nothing :  in  other  words,  the  dispro- 
bative  force  of  the  infirmative  counter-proba- 
bility denoted  by  the  expression  pursuit  ^ 
business^  may  be  so  great  as  to  reduce  to 
nothing  the  probative  force  of  the  criminative 
circumstance  or  circumstances  in  question,  viz. 
expatriation,  exprovinciation,  eloignment  of  pro- 
perty, or  latency, — any  one  or  more  of  them. 

In  case  of  real  delinquency, — expatriation, 
exprovinciation,  or  eloignment  of  property,  one 
or  more  of  them,  are  apt  to  be  accompanied 
with  the  circumstance  of  clandestinity ;  and  (for 
the  purpose  of  clandestinity)  with  mendacious 
extra-judicial  discourse,  having  for  its  object 
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the  preventing  or  removing,  on  the  part  of  any 
persons  on  whose  part  inculpative  testimony  is 
apprehended,  all  suspicion  of  the  true  cause. 

That,  by  the  concurrence  of  any  such  other 
criminative  circumstances,  the  criminative  force 
of  the  circumstances  here  in  question  cannot 
but  receive  considerable  increase,  is  altogether 
obvious. 

But  it  does  not  follow  that,  by  the  mere  non- 
appearance of  these  confirmative  circumstances, 
toe  criminative  force  of  the  circumstances  here 
in  question  must  be  altogether  destroyed ;  since 
it  may  happen,  that, — the  change  of  place  in 
({uestion  having  been  already  determin^  upon, 
in  pursuit  of  business,  health,  or  pleasure, — ad- 
vantage may  have  been  taken  of  the  means 
flms  sdforded  for  the  avoidance  of  justiciability, 
and,  under  favour  of  the  promise  of  impunity 
thus  entertained,  the  crime  in  question  may 
bave  been  committed. 

As  to  tamperir^  with  prosecutors  and  other 
ininisters  of  justice ;  to  an  act  of  this  descrip- 
^,  considered  in  the  light  of  a  criminative 
<^fcam8tance,  the  same  suppositions  apply  in 
the  character  of  infirmative  counter-probabili- 
ties, as  have  been  seen  applying  in  the  case 
^here  the  persons  thus  practised  upon  are  con- 
vened in  the  character  of  witnesses. 

Expatriation,  exprovinciation,  and  eloignment 
^property,  involve  in  each  instance  the  neces- 
^  supposition  of  intentional  agency,  positive 
or  negative,  but  in  general  positive,  on  the  part 
of  the  supposed  delinquent  nimself.  In  latency, 
^  the  other  hand,  no  such  supposition  is  ne- 
cessarily involved:   what  it  designates  is  the 

VOL.  III.  N 
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effect ;  not  any  act  by  or  by  the  help  of  which 
the  effect  is  produced. 

Latency y — though  it  does  not  necessarily  im- 
porty  on  the  part  of  the  supposed  delinquent, 
any  act  done  by  him  in  the  view  of  producing 
the  effects  designated  by  it> — ^is,  in  respect  of  its 
criminative  force,  subject  to  the  operation  of 
the  same  counter-probabilities  as  those  which 
apply  to  the  other  criminative  circumstances 
which  do,  on  his  part,  import  action:  since, 
like  any  of  them,  it  may  be  the  result  of  a 
man's  ordinary  and  blameless  pursuits. 

By  the  word  latency ^  nothing  more  can  be 
designated  than  the  state  of  him  in  whose 
instance  no  means  of  communicating  with  him, 
either  through  the  medium  of  his  place  of  abode 
or  otherwise,  is  known  to  those  to  whom  such 
knowledge  is  necessary  to  enable  them  to  in- 
sure his  forthcomingness  for  the  purpose  of 
justiciability. 

I  But  in  whose  conduct  is  the  cause  of  this 
want  of  knowledge  to  be  found  ? 

Till  this  point  be  settled,  the  condition  de- 
noted by  the  word  latency  can  scarcely,  with 
propriety,  be  placed  upon  the  list  of  criminative 
circumstances. 

The  means  of  communicating  with  an  indivi- 
dual, (i.  e.  the  means  the  best  adapted  to  that 
purpose),  can  scarcely  be  brought  under  any 
general  description:  they  will  in  every  case 
be  dependent  on  the  individual  circumstances 
in  wluch,  at  the  inditidual  point  of  time,  he 
happens  to  be  placed.  But  it  does  not  often 
happen  that  the  means  are  deficient,  or  prove 
ineffectual,  when,  to  the  real  desire,  the  power  is 
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added, — such  power  Us  it  depends  <m  the  law 
togi¥e.* 

If  it  be  really  my  wish  to  communicate  with 
a  man,  to  hear  firom  him,  and  make  him  heaf 
finom  me,  what  course  do  I  take  ?  The  answer 
is  ahnost  too  obvious  to  be  caUed  for :  I  make 
iii(|ui]y  among  his  friends*  Such  is  the  course 
which  every  body  takes  whose  wish  it  is  to 
succeed ;  and  such  is  the  course  which  it  has 
been  the  care  of  English  judges  not  to  take.: 

•  Supposing  powers  adequate  to  the  purpose 
given  by  the  law,  those  powers  accompanied 
widi  the  correspondent  obligations,  and  those 
Dbtigation&  duly  fulfilled ;  then  it  is,  and  not 
till  then,  that  latency  becomes  presumptive 
evidence  of  iatitancy,  and  through  that  of  cri- 
minality :  latitancy  being  understood  to  de- 
lignate  voluntary  latency,  having  for  its  object 
t^  avoiding  fprthcomingness,  K)r  the  purpose 

of  avoiding  J  ustidability . 
Supposing  the  fact  of  latency  established^ 

*  .Unfiyrtnnately,  under  English  law,  no  such- suppositions 
ve  realised;   a  system  of  sham  notices  being  among  the 
<kvioes  whereby  the  ends  of  judicature  are  pursued,  under 
^  pntence  of  pursuing  the  ends  of  justice.     On  this  as  on 
10  tttBT  other  occasions,  the  inquiries  which  common  sense 
^oold  dictate,  and  common  honesty  pursue,  leigal  policy  for- 
Wi,  Without  any  expense  of  thought,  from  latency  latitancy 
B  inferred,  and  from  latitancy  delinquency ;  and,  though  not 
^^Mohtely  without  other  evidence,  yet  without  any  evidence 
<^'the  nature  of  which  it  is  possible  ibr  the  supposed  deKn- 
iwnt  to  be  apprised.    If  a  bill  of  indictment,  after  evidence 
knrd  thereon,  ia  found  -true*  by  a  grand  jury  sworn  to  se« 
ciecj,  a  writ  called  a  capias  issues  thereupon ;  and,  in  conse- 
quence of  that  writ,  after  a  series  of  sham  notices  read  by  a 
SKB^  to'  himself  in  a  private  chamber,  judgment  of  outlawry, 
io  which  eonviction  is  included,  is  pronounced  of  course. 
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and  the  fact  of  latitancy  justly  inferred  from  it; 
still,  under  the  existing  institutions,  there  exists 
a  counter-probability  by  which  its  probative 
force  in  the  character  of  a  criminative  circum- 
stance is  weakened.  Fear,  and  fear  of  the 
law,  would  indeed  be  indicated ;  but  the  real 
evil  apprehended  at  the  hands  of  law  might  be, 
not  the  evil  of  punishment,  inflicted  under  that 
name,  on  the  score  of  criminality  in  any  shape^ 
but  the  evil  of  imprisonment,  on  the  score  of 
satisfaction  for  money  due  on  an  account  not 
penal. 

In  so  far  as  non-discharge  of  pecuniary  debts^ 
or  other  non-penal  obligations,  is  considered  as 
an  offence,  and  non-surrender  of  a  man's  person 
to  imprisonment  in  satisfaction  for  the  wrong 
done  by  the  non-fulfilment  of  those  obligations, 
is  considered  as  an  ulterior  ofience  grounded 
on  the  former; — the  engaging  in  a  course  of  lati- 
tancy for  the  purpose  of  avoiding  such  impri- 
sonment, may  be  considered  as  constituting  the 
matter  of  the  infirmative  supposition  above  in- 
dicated under  the  title  of  design  less  culpable. 

Suppose  a  prosecution  actually  commenced, 
and  notice  of  its  being  so  actually  received  by 
the  supposed  delinquent :  on  this  supposition 
latency  is  actually  converted  into  latitancy. 

Notoriety  of  tne  obnoxious  event,  coupled 
with  notoriety  of  popular  suspicion  fixing  upon 
the  supposed  delmquent  as  having  been  con- 
cerned in  the  production  of  it ;  —  these  circum- 
stances together  will  ojterate,  of  course,  in  the 
character  of  evidentiary  facts,  affording  pre- 
sumptive evidence  of  the  information's  having 
reacned  his  ears. 
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By  habitual  occupation,  or  by  accident,  he 
was  in  an  itinerant  state.  He  is  illiterate,  and 
the  advertisements,  if  any  have  issued  from  the 
press,  have  not  reached  his  eyes.  The  country 
IS  of  the  number  of  those  which  are  not  yet  far 
enough  advanced  in  the  arts  of  life  to  render 
communications  in  that  mode  customary  or 
easy.  These  may  serve  as  examples  of  a  va- 
riety of  circumstances,  by  which  the  probative 
force  of  simple  latency,  as  evidentiary  of  lati- 
tancy»  may  be  more  or  less  impaired. 


ft 
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CHAPTER  XIII. 

OF.  THE  3ITUATION   OP  THE  SUPPOSED  IKEI^IN- 

;  auteNTi-iir  respect  of  m^otiveb^  meanv; 

DISPOSltlOBT,  CHARACTER,  A^ND  SrAflO.K  III 
LIFE,  CONSIDERED  AS  AFFORDING  EVI- 
DENCE OF  DELINQUENCY. 


Sect.  I.  —  Of  the  situation  of  the  supposed 
delinquent  in  respect  of  motives  and  means^ 
considered  as  probabilizing  or  disprobabilizing 
delinquency. 

Between  these  several  objects  the  con- 
nexion is  so  intimate,  that  they  can  scarcely  be 
spoken  of,  any  of  them,  without  reference  to 
the  rest.  But,  with  regard  to  delinquency,  the 
indications  they  will  be  seen  to  afford,  are,  with 
reference  to  one  another  (though  all  material) 
very  various,  and  even  discordant ;  being  not 
uniformly  inculpative,  but  in  some  respects 
exculpative, — in  others  directly  inculpative, — 
in  others  again  inculpative,  but  not  so  much  di- 
rectly as  indirectly,  by  serving  to  weaken  the 
force  of  an  exculpative  circumstance:  and,  as 
such,  not  admitting  any  infirmative  supposition. 

The  psychological  object  designated  by  the 
word  motive,  is,  as  it  were,  the  basis  of  all  the 
rest. 


CaAV.Xni.]       MOTIVES,  CHARACTER^  &c  183 

The  existence  of  a  motive,  by  which  the  sup- 
posed delinquent  might  have  been  led  (it  is  sup- 
posed) to  the  commission  of  the  offence  in  ques- 
tion, is  a  fact  which,  in  criminal  cases  more 
especially,  is  very  frequently  made  the  subject 
of  proof.  Is  there  any  use  in  doing  so?  In  cer- 
tain cases,  no :  and  in  those,  I  believe,  it  never 
18  done :  in  other  cases ,  yes :  and  in  these,  I 
believe,  at  the  suggestion  of  common  sense,  it 
commonly  is  done.    In  what  cases,  and  in  what 
sense  of  the  word  motive,  it  is  worth  while  and 
practicable  to  have  recourse  to  evidence  or 
argument  for  this  purpose,  seems  very  generally 
understood  in  practice. 

Motive  is  a  term  applied  to  the  indiscriminate 
designation  of  divers  objects,  which  require  to 
be  distinguished. 

It  is  applied  to  designate  any  desire,  when 
considered  as  the  cause  of  action :  call  this  the 
interior  or  internal  motive. 

It  is  applied  to  designate  any  corporeal  thing, 
or  mass  of  things,  considered  as  the  object 
of  aay  such  desire:  call  the  object  by  which 
Mt  desire  is  considered  as  excited,  or  capa* 
ble  of  being  excited,  the  exterior  or  external 
motive.       ' 

Thss,  when  a  hungry  man  knocks  down  a 
iMiker,  for  the  purpose  of  stealing  a  loaf  of  bread, 
hunger  is  the  internal  motive  of  this  criminal 
^tf  a  loaf  of  bread  the  external. 

A  mischievous  event  being  supposed  to  have 
heen  produced,  and  Titius  suspected  of  having 
^n  concerned  in  the  production  of  it.  What 
^^^^  have  been  his  motive  ?  says  a  question,  the 
pertinency  of  which  will  never  be  matter  of 
dispute. 
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The  following  seem  to  be  the  circumstances 
to  which  it  owes  its.  pertinence. 

Every  act,  which,  in  the  force  of  any  one  or 
more  of  the  tutelary  sanctions,  finds  a  source  of 
restraint, — every  penal,  every  disreputable,  in  a 
religious  community  every  irreligious,  act, — ^is  on 
that  account  rendered  more  or  less  improbable, 
by  the  consideration  of  the  penal  or  other  evil 
consequences  attached  to  it.  Unless  this  re- 
strictive force  finds  an  impulsive  force,  and  that 
stronger  than  itself,  in  opposition  to  it,  the  cul^ 

{)able  act  is  not  merely  improbable^  but,  psycho- 
ogically  speaking,  *  impossible. 

To  ask,  What^  in  this  case,  could  have  been  the 
motive  ?  is  to  ask,  not  what  could  have  been  the 
interior,  but  what  could  have  been  the  exterior 
motive,  and  that  adequate  in  point  of  force  to 
the  production  of  such  an  efiect.  Not  the  in- 
terior motive ;  because,  without  any  exception 
worth  noting  to  the  present  purpose,  all  sorts  of 
desires  are  common  to  all  human  beings :  but 
what  could  have  been  the  exterior  motive  ?  In 
the  situation  in  which  the  supposed  delinquent 
appears  to  have  been  placed,  Moiere  is  the  object 
to  DC  found,  which  could  excite  a  desire  strong 
enough  to  give  birth  (notwithstanding  the  oppo- 
sition made  by  the  combined  force  of  the  several 
.  tutelary  sanctions)  to  an  offence  of  the  nature 
of  that  which  he  is  suspected  of? 

To  go  about  to  prove  on  the  part  of  the  sup- 
posed delinquent  the  existence  of  a  desire,  a 
feelings  a  passion^  which  presents  itself  as  capa- 
ble of  accounting  for  the  commission  of  the 

t  See  below,  the  chapter  (chap,  xvi.)  on  Improbability  and 
Impossibility. 
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Crime,  would  be  an  enterprise  frequently  im- 

fracticable,  and  always  useless.  No  crime  that 
as  not  some  species  of  desire  for  its  cause ;  and, 
with  an  exception  or  two  not  worth  dwelling 
upon,  no  human  bosom  that  is  not  the  seat, 
constantly  or  occasionally,  of  every  modification 
of  desire. 

It  is  not  the  mere  existence  of  the  desire, — the 
propensity  or  the  relish  for  this  or  that  source  of 
pleasure,  the  aversion  for  this  or  that  source  of 
pain.     If  it  were,  — by  the  same  rule  that  the 
supposed  delinquent  is  guilty,  so  is  every  other 
human  creature.     It  is  the  existence  of  some 
exterior  object,  of  a  nature  to  call  into  action 
this  or  that  desire  or  propensity,  and  to  infuse 
into  it  a  degree  of  force  capable  of  surmounting 
the  joint  force  of  those  tutelary  motives,  by 
the  influence  of  which  men  in  general  are  re- 
strained ft-om  giving  the  reins  to  criminal  desire. 
Under  the  denomination  of  the  motive  must 
be  comprised,  for  the  present  purpose,  not  only 
the  internal  desire,  but  the  contemplation  of  the 
exterior  event,  or  state  of  things,  which  the 
desire  looks  to  for  its  gratification ; — looks  to  as 
the  cause  which  will  bring  within  a  man's  reach 
■he  good  (whatever  it  be)  which  is  the  object 
oflhe  desire.    The  existence  of  the  motive  in  the 
fonner  sense,  is  the  psychological  fact;   in  the 
latter,  the  physical  fact.   It  is  in  the  latter  sense, 
and  that  alone,  that  the  existence  of  a  motive 
either  requires  proof  or  is  susceptible  of  it.    In 
this  case,  the  internal  motive  to  the  act — the 
criminal  act  —  is  the  expectation  that  the  good 
'"question  will  be  brought  into  a  man's  posses- 
sion by  such  criminal  act.     The  existence  of 
Titius  is  sufficient  proof  of  Titius's  being  acted 
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upon,  ,aiid  that  during  the  who]e  course  of  hia 
lite,  by  the  love,  the^  desire^:  of  the  matter  of 
wealth.  The  man  who,  desiring  to  live,  has. no 
desire  for  the  matter  of  wealth/ exists  only  in 
the  fancy,  or  rather  in  the  language,  of  shallow 
declaifners :  to  desire  to  live  is  to  desire  to  eat ; 
and  to  desire  to  eat  is  to  desire  to  possess  things 
eatable. 

Whatj  then,  is  the  matt^  of  fact  proved,  under 
the  name  of  the  existence  of  a  motive?  It  is 
either  the  actual  excitation  of  this  or  that  desire 
by  this  or  thieit  assignable  cause ;  or  else  the 
existence  of  thiis  or  that  object,  in  a  state  in 
which  it  will  naturally,  in  the  breast  of  the 
party  in  question,  have  had  the  effect  of  excit* 
mg  this  or  that  desire.  Man  in  general  is  sus- 
ceptible of  enmity:  the  desire  of  witnessing  pain 
on  the  part  of  the  individual  who  is  the  object 
of  it.  Man  in  general  is  susceptible  of  sexual 
desire.  No  human  bosom  that  does  not  harbour 
within  itself  the  love,  the  desire,  of  the  matter 
of  wealth.  Thus  much  is  what  every  body  is 
sufficiently  persuaded  of:  thus  much  is  what 
nobody  ever  thinks  of  proving.  But  Clodius  had 
become  the  object  of  enmity  to  Milo:  in  the 
bosom  of  Tarquinius  the  appetite  of  sexual 
desire  had  attached  itself  upon  the  idea  of  Lu- 
cretia  with  particular  force  :  upon  the  death  of 
Amerinus,  property  to  a  considerable  amount 
was  secured  to  Haeres ;  of  that  state  of  things 
Heeres  could  not  be  unconscious,  and  had  been 
heard  to  speak  of  it  with  impatience.  These 
are  facts  which  admit  of  proof,  and  may  well 
appear  to  call  for  it.  But,  in  the  case  of  the 
happening  of  the  correspondent  obnoxious  event 
in  question,  and  a  suspicion  pointing  to  Milo, 
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rarquinius,  or  Haeres,  respectively,  as  the  crimi- 
Eial  author  of  that  event ;  to  prove  the  existence 
of  these  respective  facts,  is  to  prove,  on  the  part 
of  these  persons  respectively,  the  existence  of 
the  appropriate  motive. 

Thus  it  is  that  the  consideration  of  any  object 
jwinted  to  as  capable  of  having  operated,  in  the 
case  in  question,  with  an  adequate  degree  of 
seductive  force,  acts  in  relation  to  the  supposed 
ofience.  Dot  so  much  in  the  character  of  a  di- 
rectly probabilizing  consideration,  as  in  that  of 
a  consideration  tending  to  repel  the  force  of  im- 
probability (jwychological  iraprobabJlity)  acting 
in  the  characterand  direction  of  a  disprobabiliz- 
ing  circumstance.     On  no  occasion  (says  the 
drfendant)  does  man  ever  act  without  a  motive. 
Admitted  (replies  the  prosecutor) :  but  here, 
thwi,  was  your  motive  :  such  or  such  may  have 
been  the  desire  excited  in  your  breast :  thus  or 
thus  was  it,  or  might  it  have  been,  gratified  by 
the  event,  of  which,  from  all  the  evidence  taken 
together,  your  act,  your  criminal  act,  is  con- 
cluded to  have  been  the  cause.     Against  this 
disprobabil izing  circumstance  —  psychological 
improbability, — the  existence  of  a  motive,  if 
pmrad,  may  have  considerable  weight :  it  may 
even  destroy  the  force  of  the  disprobabilizing 
arcumsfance  altogether.     Considered  in  itself^ 
ilie  criminative  force  of  the  circumstance  con- 
sisting in  the  motive  (consisting  in  this,  viz.  that 
ihe  situation  in  which  the  supposed  delinquent 
is,  is  such  as  subjects  him  to  the  action  of  the 
motive  in  question),  amounts  to  nothing.     In 
the  natural  course  of  things,  where  there  is  any 
property,  every  child  has  something  to  gain  by 
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the  death  of  a  parent.  But,  upon  the  death  of 
a  father,  no  one  is  ever  led  by  any  such  consi- 
deration to  look  to  an  act  of  parricide,  in  the 
first  instance,  as  the  most  probable  cause  of  the 
death. 

Not  being  properly  a  criminative  circum* 
stance,  no  counter-probabilities  seem  applica-^ 
ble  to  it  in  the  character  of  infirmative  consi- 
derations. 

The  following  cases  may  serve  as  instances 
where,  in  the  way  above  explained,  the  motive 
(viz.  the  exterior  motive)  became,  and  with  pro« 
priety,  an  object  of  consideration,  in  the  cha- 
racter of  a  criminative  t^ircumstance. 

Anno  1781.  —  Donnellan's  case  at  Warwick 
assizes.  Ofience,  murder  of  his  wife's  brother. 
Motive,  prospect  of  succession  to  his  property. 

Anno  1803.  — Fern's  case  at  Surrey  assizes. 
Ofience,  incendiarism.  Motive,  profit  by  over* 
insurance. 

Anno  1803. — Robert  Wilson's  case  at  Edin- 
burgh. Ofience,  murder  of  his  wife.  Motive^ 
paving  the  way  to  a  more  agreeable  connexicHi 
with  another  woman. 

Anno  1753. — Mary  Blandy's  case  at  the  Ox- 
ford assizes.  Ofience,  the  murder  of  her  father 
by  a  long  course  of  poison.  The  property  of 
the  father  was  considerable :  she  was  an  only 
child :  it  would  fall  to  her  of  course.  But, 
where  parricide  is  the  ofience,  is  it  in  the 
nature  of  money  to  constitute  a  seducing  mo- 
tive ?  At  that  rate,  parricide,  instead  of  being 
as  rare  as  it  is  horrible,  would  be  among  the 
most  frequent  of  ofiences.  She  was  enamoured 
of  the  wretched  Cranston,  her  seducer,  and  the 
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existence  of  the  fondest  of  parents  presented  it- 
self as  an  obstacle  to  an  union,  which,  had  she 
known  all,  she  would  have  known  could  not  be 
legalised.  What  the  force  of  steam  is  in  the 
physical  world,  the  force  of  love  is  in  the  psy- 
cholo^cal:  capable,  when  under  pressure,  of 
opposing  the  strongest  force.  The  existence 
of  ^ch  pressure  is  among  the  most  common  of 
all  fiunily  incidents ;  the  attempt  to  surmount 
it  by  such  flagitious  means,  happily  among  the 
most  rare.  But  to  brine;  this  motive  to  view 
required  no  separate  evidence.  The  same  evi- 
dence which  shewed  from  what  source  she  had 
leceived  the  poison,  shewed  by  what  motive  she 
bad  been  led  to  administer  it. 

Theophrastus  is  accused  of  theft.  Fortune, 
opulent ;  reputation,  unspotted ;  disposition, 
generous.  The  object  of  small  value.  Delin- 
quency assumed ;  what  could  have  been  his 
motive  ?  It  was  a  black-letter  book ;  a  cockle- 
diell;  a  butterfly.  Theophrastus  was  a  collector. 
Means,  i.  e.  means  of  producing  the  mis- 
duevous  efiect  in  question,  seem  to  come  under 
consideration  to  much  the  same  purpose  as 
w*wc#.  The  belief  of  the  existence  of  whatever 
means  are  regarded  as  necessary  to  the  produc- 
tion of  the  effect  in  question,  being  a  condition 
Precedent  to  the  endeavour;  means  may  in  this 
^  be  considered  as  coming  under  the  denomi- 
i^n  of  motives:  power  being  as  necessary  an 
^le  as  desire,  in  the  assemblage  of  productive 
caoses. 

By  opportunity  seems  to  be  understood  an  as- 
iBemblage  of  such  articles,  in  the  composition  of 
Ihe  aggregate  mass  of  means,  as  possess  not  a 
permanent,  but  only  a  transient  existence. 
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Sect.  IL — 0/  the  situation  of  the  supposed  der 
linquent  m  respect  of  disposition  and  ehar^ctQr» 
considered  as  probabiUxzng  or  disprobabilizif^ 
delinquency. 

Disposition  is  produced  by  motives. 

A  man  is  said  to  be  of  such  or  such  a  dispo- 
sition^ according;  as  it  is  to  the  influence  of  the 
motives  that  belong  to  this  or  that  class  that  ;he 
is  considered  as  being  more  or  less  in  subiec* 
tion :  reference  being  made  to  the  degree  of  in- 
fluence supposed  to  be  exercised  by  t£ese  same 
motives  over  the  minds  of  the  generality  of  th^ 
class  of  persons  with  whose  conduct  his  conduct 
is  compared.  If  the  motives  of  the  self-regaid* 
ing  clajss  are  considered  as  predominant,  a  selfish 
disposition  is  ascribed  to  him.  If  motives 
of  the  social  class,  a  disposition  of  the  social  or 
benevolent  cast :  if  of  the  dissocial  kind^.a  idisr 
.  position  of  the  dissocial  or  malevolent  cast.* 

The  effect  of  disposition^  supposing  it  in  proof, 
may  be  either  inculpative  or  exculpative.  So 
far  as  it  is  of  the  virtuous  cast,  and  thence  tho 
tendency  of  its  operation  exculpative,  important 
as  the  consideration  is,  it  belongs  not  to  this 
place.  The  effect  and  use  of  it  is,  to  be  opposed 
to  inculpative  evidence  of  all  sorts,  and,  on  the 
ground  of  a  modification  of  improbability  (viz. 
psychological  improbability),  to  tend  to  discredit 
direct  and  positive  evidence ;  or,  in  the  charac- 

*  See  Introd.  to  Mor.  and  Legis.  Where  a  multitude  of  acts  of 
the  same  complexion  are  considered  as  following  one  another 
on  the  part  of  the  same  person,  (especially  if  in  a  series  ex- 
tending over  a  considerable  len^h  of  time),  the  word  habit  is 
applied  to  the  case.  From  a  single  act,  disposition  is  apt  in 
some  cases  to  be  inferred  :  d  fortiori,  from  habit. 
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ter  of  an  infirmative  considerattcxD,  to .  diminish 
the  probative  force  of  thef  inferences  drawn  from 
the  circumstantial  part  of  the  evidence. 

So  far  as  the  disposition  indicated  is.  of  the 
vicious  cast>  exhibiting  a  more  than  ordinary 
degree  of  force  on  the  part  eiliher  of  the  self- 
;r^;arding  or  dissocial  jnotives ;  it  will  generally, 
though  not  uniformly,  afford  inferences  tending 
to  probabilize  the  delifiquency  of  the  supposed 
deunquent,  in  respect  of  the  offence  in  question, 
whatever  it  may  be.  In  general,  however,  it 
admits  not  of  proof  on  purpose.  To  takedispo- 
Man  for  the  subject  of  express  inquiry,  would 
be  to  try  one  cause,  or  perhaps  a  swarm  of 
causes,  under  the  name  and  on  the  occasion  of 
another. 

But,  not  unfrequently,  indications  of  disposi- 
tioB,  depravity  of  disposition,  come  in  of  course, 
along  with  other  and  more  directly  apposite 
evidence ;  and  when  it  does,  it  is  naturally 
unpressive ;  and,  if  sufficiently  proved,  it  is 
ww^ly  to  be  wished  that  it  should  be  other*- 
>^  tti^  impressive. 

As  to  infirmative.  suppositions,  they  are,  here 
alto,  plainly  out  of  the  question :  reasons  the 
^ameas  above. 

Character  is  sometimes  used  as  synonymous 
todUpasitian  itself ;  but,  more  commonly,  for  the 
opinion  supposed  to  be  entertained  concerning 
tne  disposition  of  the  individual  in  question,  by 
such  persons  as  have  had  more  or  less  opportu* 
nity  of  becoming  acquainted  with  the  indications 
given  of  it.* 

*  Thus  in  English.     In  French,  caractere  seems  scarcely 
ever  to  be  employed  to  denote  any  thing  but  the  disposition 
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Character  is^^cordingly,  on  occasions  of  this 
sort,  the  word  almotlC  exclusively  in  use:  ^^ 
position  very  seldom :  the  distinction  is  scarcely 
an  object  of  notice. 

For  the  coD^ideration  of  character  (so  far  as 
there  is  any  difference)  there  is  evidently  still 
less  room,  in  general,  than  for  that  oi  disposition^ 
for  the  purpose  of  probabilizing  the  act  of  delin- 

3uency  in  question,  on  the  part  of  the  supposed 
elinquent. 

Cases,  however,  are  not  altogether  wanting, 
in  which  not  only  the  question  of  disposition,  as 
indicated  by  this  or  that  article  in  tiie  general 
mass  of  evidence  collected  for  other  purposes, 
but  even  the  question  of  character,  as  oistin- 
guished  from  disposition,  may,  in  a  criminative 
view,  present  a  claim  to  notice. 

Offences  having  ill-will  for  their  motive  — 
having  ill-will  for  their  psychological  cause, — 
seem  to  be  those,  in  respect  of  which,  in  a  cri- 
minative view,  the  question  of  character  is  most 
apt  to  be  material.  In  the  case  of  an  offence  of 
this  description,  take  the  following  examples :  ' 

1.  Offence,  personal  injury ;  the  author  un- 
certain :  the  character  of  the  supposed  delin- 
quent, is  it  such  as  to  point  to  him  rather  than 
to  others  ? 

2.  Quarrel  mutual ;  the  supposed  delinquent 
a  party  :  the  transaction  more  or  leas  involved 
in  obscurity : — considering  the  adverse  party  on 
the  one  hand,  and  the  supposed  delinquent  on 
the  other, — ^whicb,  in  respect  of  his  character^ 
seems  most  likely  to  have  been  in  the  wrong, 
or  likely  to  have  been  most  in  the  wrong  ? 

itself:  where  the  opinion  entertained  of  it  by  others  is  meant 
to  be  brought  to  view,  the  word  reputation  is  employed. 
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Sect.  III.  —  Difficulties  attendant  on  the  admis- 
sian  of  character  evidence. 

In  an  abstract  point  of  view,  it  appears  obvious 
and  indisputable,  that,  on  the  question  between 
delinquency  and  non-delinquency,  considerable 
light  may  be  expected  to  be  thrown  by  the  con- 
sideration of  previous  character.  But,  when 
the  occasion  calls  for  applying  this  general  no- 
tion to  practice,  difficulties  of  no  small  moment 
will  be  seen  to  arise :  some  of  them  such  as 
seem  scarce  capable  of  receiving  solution,  but 
in  the  Gordian  stile. 

1.  Character  favourable:    tendency  of  the 
cridence,  exculpative :  fact  indicated,  non-delin- 

Iucncy.  Bond  of  connexion  between  the  evi- 
entiary  fact  and  the  fact  indicated,  improba- 
bility of  the  psychological  kind :  improbability 
that  a  man  bearing  such  a  character  should 
have  soiled  it  by  such  an  offence :  that  a  man  in 
whose  instance  the  preponderance  of  the  social 
ourtiTes  over  the  dissocial  and  self-regarding  has 
b^  so  decided  and  confirmed,  should,  in  the 
nrfiridual  instance  in  question,  have  given  way 
to  the  impulse  of  the  seductive  motives. 

Whether  the  character  be  general  or  special, 
^  this  case  the  danger  of  prejudice  to  justice 
does  not  present  itself  as  by  any  means  consi- 
derable enough  to  indicate  the  propriety  of  ex- 
cluding the  evidence  in  any  case.     1 .  Circum- 
stantisd  evidence  so  loosely  connected  with  thei 
%t  m  dispute,  is  not  likely  to  prevail  against  a 
mass  of  appropriate  evidence,  whether  direct 
or  circumstantial  or  both  together,  to  an  amount 
sufficient  for  conviction.      2.  In  the  case  of 
general  bad  disposition,  and  its  natural  conse- 
roL.  III.  o 
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quence,  bad  character,  it  will  in  general  not  be 
easy  to  obtain  testimonials  of  good  character 
from  persons  possessing  a  character  of  sufficient 
appiarent  trustworthiness  to  present  a  prospect 
of  material  probative  force . 

Nor  would  it  be  safe  to  put  an  exclusion  upon 
evidence  of  this  nature  :  inasmuch  as,  in  case 
of  an  inculpative  conspiracy,  or  even  an  unto- 
ward combination  of  circumstances,  it  may  be 
the  only  sort  of  evidence  by  which  it  may  be  in 
the  power  of  the  purest  and  most  exalted  pro- 
bity to  defend  itself.  In  all  such  cases,  general 
character,  it  being  on  the  favourable  side,  is 
pertinent :  nor  does  it  lie  open  to  the  objection 
which  we  shall  see  applying  to  it  if  employed 
for  the  purpose  of  painting  character  on  the 
unfavourable  side. 

What  seems  the  only  objection,  then,  in  this 
case,  is  referable  to  the  head  of  vexation :  vex- 
ation to  the  judge,  (which  is  vexation  to  the 
public  through  the  medium  of  the  judge),  by  the 
time  that  may  come  to  have  been  consumed  in 
the  exhibition  of  a  species  of  evidence  of  which 
the  probative  force  is  so  incon^siderable  and  in- 
conclusive :  vexation  again  to  the  judge,  by  the 
quantity  of  his  power  of  attention  that  may 
come  to  have  been  expended  upon  a  species  of 
evidence  comparatively  irrelevant :  a  species  of 
vexation  which,  when  screwed  up  to  a  certain 
height,  becomes  dangerous  even  to  the  direct 
justice  of  the  cause. 

To  the  species  of  vexation  attaching  itself  (as 
above)  to  the  station  of  the  judge^  may  be  to  be 
added  in  some  cases  another  lot  of  vexation 
at^chJAg  itself  to  the  station  of  witness;  viz. 
to  the  witnesses  from  whom  the  testimony  in 
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question  is  to  be  extracted.  On  the  other  hand, 
Texation,  in  this  instance,  supposes  unwilling- 
ness on  the  part  of  the  witness,  power  to  com- 
pel his  testimony  notwithstanding,  and  that 
power  exercised.  A  witness  who  is  on  such  an 
oocaaion  unwilling  to  depose  in  a  man's  favour, 
is  not  likely  (it  may  be  said)  to  be  called  upon  by 
him  for  that  purpose  :  hostility  rather  than  sym- 
pathy is  the  affection  in  such  a  case  to  be  ex- 
pected. But  it  does  not  follow  by  any  means,  that 
because  a  man  is  unwilling  to  take  upon  him  the 
loss  of  time,  and  perhaps  expense;  imposed  upon 
idm  by  his  coming  forward  in  the  capacity  of  a 
witwss,  his  reluctance  and  resentment  should 
Qse  to  such  a  height  as  to  engage  him  to  give  an 
mifavourable  testimony,  in  contradiction  to  his 
own  conscience. 

2.  The  case  where  the  party  calling  for  the 
endence  of  character  (the  de^ndant's  charac- 
ter) is  the  demandant,  the  prosecutor, — ^the  ex- 
pected tendency  of  it  consequently  unfavour- 
able,— presents  much  greater  difficulties. 

1,  Is  it  conceived  in  general  terms  ?  no  spe- 
cification of  facts,  no  instances  of  particular 
niiaconduct  on  any  individual  occasion  speci- 
fied?—a  wide,  and  at  the  same  time  a  safe,  door 
tt  opened  to  calumny.     The  calumny  is  in  its 
Bature  unpunishable.     By  the  supposition,  no 
particular  fact  is  or  can  be  specified  ;  nothing 
which,  for  the  purpose  either  of  punishment  or 
compensation,  is  capable  of  being  disproved. 
What  is  delivered  is  mere  matter  of  opinion ;  and 
that  an  opinion  which,  by  the  power  of  the 
law  itself,  a  man  is  compelled  to  give. 

2.  Is  it  conceived  in  particular  terms  ?  par- 
ticular &cts  stated  ? — Still  either  the  door  is  left 
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open  to  calumny,  or  fresh  difficulties  present 
themselves.  Neither  on  this  nor  on  any  other 
occasion  ought  a  man's  reputation  to  be  liable 
to  be  destroyed  or  impaired  by  mere  hearsay 
evidence.  If  a  punishable  or  otherwise  disre* 
putable  act  is  to  be  charged  upon  a  man,  on  this 
occasion  as  on  others,  the  charge  ought  to  be 
made  good  by  a  satisfactory  mass  of  evidence. 
On  this  as  on  any  other  occasion,  he  ought  to  be 
heard  in  his  defence,  with  liberty  to  contest  the 
charge,  and  produce  exculpative  evidence  of  all 
sorts,  as  in  other  cases.  Under  the  name  of 
giving  evidence  of  character,  what  then  does  the 
operation  here  in  question  amount  to?  It  is 
trying  one  cause  for  the  purpose  of  another 
causi3.  Say  rather,  trying  an  indefinite  number 
of  causes :  for  it  is  not  a  single  swallow  that 
makes  a  summer,  a  single  act  a  habit,  a  disbo- 
sition,  a  sufficient  ground  for  character,  and  tnat 
unfavourable.  Causes  thus  in  any  number  are 
tried — one  cause,  at  least,  is  tried, — as  it  were 
in  the  belly  of  another. 

Considered  in  itself,  the  trial  of  any  or  every 
such  incidental  cause  cannot,  with  any  consist- 
ency, be  regarded  in  the  light  of  an  inconve- 
nience. Either  the  law  is  a  bad  one,  and  as 
such  ought  to  be  repealed,  or  obedience  to  it 
ought  to  be  enforced.  Either  the  law  itself  is 
a  gprievance,  or  the  non-execution  of  it  (bating 
the  particular  cases  calling  for  pardon)  is  a 
grievance.  Far  from  regret,  it  should  be  mat- 
ter of  satisfaction,  that,  by  so  cheap  and  unex- 
ceptionable a  method,  delinquency  is  brought 
to  light. 

But  it  is  by  the  decision  given  in  these  inci- 
dental causes,  that  the  decision  to  be  given  in 
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the  principal  cause  is  to  be  influenced.  On 
this  supposition,  perhaps  the  progress,  at  any 
rate  the  conclusion,  of  the  principal  cause,  is 
kept  back  till  after  the  conclusion  of  each  such 
incidental  cause. 

Such  are  the  difficulties,  in  the  case  where 
the  imputation  clothes  itself  in  specific  fomft. 
Where,  as  above,  it  confines  itself  to  generals, 
the  difficulty,  the  ulterior  difficulty,  that  re- 
mains to  be  brought  to  view,  is  different,  but 
not  less.  Those  persons  on  whose  opinion  or 
pretended  opinion,  without  any  check  upon 
their  mendacity,  the  fate  of  the  defendant  is 
more  or  less  to  depend,  who  are  they  ?  What 
sort  of  a  character  is  theirs  ?  Character  in  this 
case,  the  case  of  a  witness,  a  mere  witness, 
presents  (it  must  be  allowed)  or  at  least  ought 
to  present  a  different  idea  in  this  instance  from 
what  it  did  in  the  other,  in  that  of  the  de- 
fendant. In  the  instance  of  the  defendant, — 
the  character,  the  disposition  in  question  (it  is, 
by  the  supposition,  of  the  unfavourable  cast), 
admits  of  any  modification,  according  to  the 
nature  of  the  imputed  offence :  in  the  case  of 
the  witness,  it  is  confined  to  mendacity;  or,  if  it 
extend  to  any  other  vicious  .propensity,  it  is 
only  in  so  far  as  a  propensity  to  mendacity  may 
be  inferred  from  it. 

But  if  the  character  of  any  one  witness  ought 
to  be  suffered  to  be  put  in  issue,  so,  by  the 
same  reason,  ought  that  of  every  other.  This 
being  admitted,  you  put  it  in  the  power  of  the 
party — of  that  one  of  the  parties  whose  interest 
It  is  to  defeat  law  and  justice  — to«  bring  upon 
the  carpet  a  chain  of  character  evidence  without 
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end;    an   arithmetical   repetend,  or,  by  acci-- 
dent,  even  an  arithmetical  circulate. 

Sect.  IV.  —  Rules  tending  to  the  solution  of  the 

above  difficulties. 

In  judicature,  in  legislation,  difficulties  (how 
great  soever)  should  never  be  dissembled. 
From  falsehood,  from  concealment,  from  im* 
posture  in  any  shape,  justice  never  profits, 
never  can  fail  of  suffering,  upon  the  whole. 

The  complete  removal  of  the  eventual  incon* 
veniekices  and  correspondent  difficulties  being 
hopeless,  all  that  remains  is  to  present  such 
considerations  and  expedients  as  appear  cal<^ 
culated  to  reduce  the  embarrassment  to  its 
minimum. 

On  the  one  hand,  to  compel  the  admission 
of  this  sort  of  evidence  in  all  cases,  on  both 
sides,  and  of  both  aspects,  favourable  and  unia<* 
vourable, — on  the  other  hand,  to  compel  the 
refusal  of  it  in  any  case  by  an  unbending 
rule, — are  two  extremes,  both  of  which,  though 
not  in  equal  degree,  threaten  to  be  prejudicial 
to  the  interests  of  justice.  It  seems  to  be  one 
of  those  cases  in  which  a  considerable  latitude 
ought  to  be  given  to  the  discretion  of  the  judge* 
To  abuse  it,  will  not,  indeed,  be  out  of  his 
power ;  but  neither  is  the  danger  of  abuse  so 
great,  but  that,  if  he  is  not  fit  to  be  trusted  vrith 
this  power,  neither  is  he  fit  to  be  trusted  with 
the  other  powers  attached  to  his  office. 

If  there  were  a  case  in  which  it  would  be 
proper  to  render  the  admission  of  evidence  of 
this  species  compulsory,  it  would  be  the  case 
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where,  the  character  in  question  beine  that  of 
the  defendant,  the  evidence  is  called  tor  at  his 
mstance,  and  the  punishment  attached  to  the 
offence  is  loss  of  life.  Why? — Beoause,  in  case 
of  an  improper  refusal,  punishment  undue,  and 
at  the  same  time  irreparable,  may  be  the  con- 
sequence. But  what  is  the  measure  indicated 
by  this  consideration  ?  — ^Not  the  making  the 
admission  of  this  species  compulsory,  even  in 
this  case,  but  the  forbearing  to  employ  a  mode 
of  punishment,  which  in  this  as  well  as  every 
other  point  of  view  is  adverse  to  the  interests 
of  justice,  favourable  to  them  in  none. 

The  case  in  which  the  sort  of  circumstantial 
evidence  afforded  by  moral  character  is  of 
greatest  importance,  is  that  in  which,  the 
station  of  the  party  and  the  witness  being 
combined  in  one,  the  cause  affords  no  other 
evidence  on  that  side. 

The  demand  for  this  species  of  evidence  is  of 
course  doubled,  in  the  case  where  the  same 
combination  of  stations  takes  place  on  both 
sides,  and  on  each  side  is  accompanied  with 
the  same  absence  of  all  other  and  less  suspi- 
cious evidence. 

In  cases  not  penal,  it  will  constitute  a  natural 
^cgaard  against  perjury  on  the  part  of  a  plain- 
^  deposing  in  support  of  his  own  demand  ; 
s^pposmg  an  habitual  course  of  perjury  to  be  ca- 
P^Me  of  being  otherwise  engaged  in  as  a  source 
rf  livelihood.  The  taint  which  a  few  steps  in 
^  career  would  have  the  effect  of  imprinting 
en  a  man's  reputation,  would  not  fail  to  oppose 
^  powerful  obstacle  to  his  persevering  in  it  with 
^y  adequate  prospect  of  success. 

The  following  seem  to  be  the  considerations 
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by  which  the  admission  or  rejection  of  this  spe- 
cies of  evidence  ought  to  be  determined :  — 

1.  The  importance  of  the  cause  to  the  de- 
mandant's si^e,  in  respect  of  the  mischief  of 
impunity. 

2.  The  importance  of  the  cause  to  the  de* 
fendant's  side,  in  respect  of  the  mischief  of 
undue  punishment. 

3.  The  importance  of  the  matter  in  dispute 
to  each  party  respectively ,  in  the  case  of  a  non- 
penal  cause. 

4.  The  delay  threatened  by  the  production 
of  the  evidence  applied  for. 

5.  The  vexation  apprehended  to  third  per- 
sons, from  the  production  (supposing  it  compul- 
sory) of  the  evidence  applied  for. 

6.  The  doubtfulness  of  the  case,  as  it  stands 
on  the  ground  of  the  other  more  appropriate 
evidence. 

The  following  rules  and  observations  seem 
calculated  to  aid  the  judge  in  determining  on 
the  admission  or  rejection  of  this  species  of 
evidence :  — 

1 .  No  evidence  of  character,  good  or  bad,  — 
no  speaking  to  character,  favourably  or  unfa- 
vourably, (i.  €.  at  the  instance  either  of  the 
defendant  or  the  demandant), — ought  to  be  ad- 
mitted, without  power  to  the  judge  (if  he  thinks 
fit)  to  allow  of  time  for  inquiry  into  the  charac- 
ter bf  the  character-givers  themselves.  Why  ? 
— For  the  same  reason  as  in  case  of  alibi  evi- 
dence.* But  the  force  of  the  reasons  in  this 
case  are  much  less  conclusive,  the  evidence  of 
badness  of  character  being  in  its  nature  so 
much  less  precise  and  satisfactory  than  the  evi- 

*  See  farther  on,  chap.  16,  sect  2. 
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dence  of  the  existence  or  non-existence  of  such 
or  such  a  person,  at  such  or  such  a  time,  in 
such  or  such  a  place. 

.  2.  Evidence  of  bad  character  in  crimination 
of  the  defendant,  ought  not  to  be  admitted, 
unless  in  so  far  as  it  results  from  evidence  ad- 
missible on  other  grounds ;  or  unless,  the  fact 
of  the  offence  being  clear,  the  question  is, 
between  two  persons  suspected,  which  of  them 
w^  the  author?  And  even  in  these  cases,  (that 
the  quantity  of  vexation  and  delay  may  not  be 
altogether  boundless),  power  should  be  left  to 
the  judge  to  limit  tlie  quantity  or  quality  of 
the  evidence,  the  number  and  choice  of  the  wit- 
nesses, in  declared  consideration  of  the  appre- 
hended magnitude  of  these  respective  inconve- 
niences. 

3.  If,  at  the  instance  of  the  defendant,  evi- 
dence in  favour  of  his  character  is  admitted ;  so, 
at  the  instance  of  the  other  side,  should  coun- 
ter-evidence operating  in  disfavour  of  his  cha- 
racter be  admitted,  and  time  accordingly  be 
allowed  for  it. 

4.  Supposing  the  extraction  of  self-crimina- 
tive evidence  from  the  mouth  of  the  defendant 
admitted,  examination  to  this  point  will  be  as 
unexceptionable  as  to  any  other;  and,  so  far 
as  it  extends,  the  vexation  will  be  kept  from 
reaching  third  persons ;  and  the  additional  de- 
lay will  be  less,  in  the  case  of  evidence  extracted 
from  this  source,  than  of  evidence  extracted  from 
any  other. 

5.  Two  considerations  operate  in  diminution 
of  the  inconvenience  from  character-evidence 
at  the  instance,  and  consequently  in  favour,  of 
a  defendant.  If  the  characters  of  his  witnesses 
are  obscure  and  unknown,  the  danger  of  their 
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obtainiDg  undue  credence  is  but  little  ;  if  bus* 
pectedy  still  less: — if  known,  so  as  to  present  a 
claim  to  confidence,  the  inference  thence  de^ 
duced,  though  not  good  as  to  past  innocence  in 
respect  of  the  individual  offence  charged,  may 
be  good  in  respect  of  the  probability  of  future 
reformation,  in  consequence  of  the  impression 
made  by  the  trial  and  its  attendant  terrors. 

6.  But  if,  in  consideration  rather  of  the  pro« 
spect  of  reformation  than  of  the  probability  of 
innocence,  acquittal  be  grounded  on  evidence 
of  preceding  good  character,  as  above ;  it  ought 
not  to  extend  beyond  the  amount  of  punish*^ 
ment  under  the  name  of  punishment :  it  ought 
not  to  preclude  the  party  injured  from  satisfec- 
tion  at  the  expense  of  the  defendant,  if  the 
force  of  the  evidence,  upon  the  whole,  would 
be  sufficient  to  entitle  him  to  a  decision  in  his 
favour,  supposing  the  case  a  purely  non-penal 
case. 

7.  If  the  appropriate  evidence  in  the  cause 
leans  in  favour  of  the  defendant,  the  demand 
for  this  inappropriate  evidence  has  no  place. 

8.  Supposing  a  professional  judge  or  judges, 
with  a  jury  of  occasional  judges  ;  power  might 
be  given  to  the  judge  to  suspend  the  admission 
of  ti^is  character-evidence,  so  as  not  to  admit  it 
but  in  case  of  conviction,  or  indecision,  on  the 
ground  of  the  appropriate  evidence.  Suppose 
a  professional  judge  or  judges,  acting  without  a 
jury;  the  demand  for  the  conditional  decision, 
as  above,  has  no  place.  He  simply  suspends 
his  definitive  decision  till  the  evidence  of  cha- 
racter has  been  got  in. 

Character  evidence  has  this  in  common  with 
alibi  evidence,  that  it  is  with  the  utmost  facility 
and  clearness  distinguishable  from  every  other 
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species  of  evidence.  What  passes  in  relation 
to  it  is  therefore,  with  proportionable  facility, 
susceptible  of  registration  : 

1 .  Whose  character  it  is ;  the  demandant's  or 
the  defendant's. 

2.  At  whose  instance  called  for ;  that  of  the 
demandant,  the  defendant,  or  the  judge. 

3.  When  called  for  by  demandant  or  defend- 
ant, whether  ordered  accwdingly,  or  refused, 
by  die  judge. 

4.  If  refused,  on  what  ground :  whether 
delay,  and  to  whose  prejudice,  that  of  de- 
mandant or  defendant;  or  vexation,  and  to 
whom, — whether  1.  to  the  court  and  the  pub- 
lic, in  respect  of  time  consumed,  or  2.  to  the 
witness  or  witnesses,  or  3.  to  the  party  repug- 
nant, in  respect  of  the  expense. 

5.  If  exhibited,  whether  prevalent  or  inope- 
nitive ;  i.  e.  whether  the  decision  was  in  favour 
of  that  side  or  of  the  opposite. 

6.  Length  of  time  consumed  by  the  evidence 
of  diis  description :  in  court,  by  the  exhibition 
of  it;  out  of  court,  in  waiting  for  it :  ratio  of 
^  length  of  time  to  that  of  the  length  of  time 
coQsnmed  in  like  manner  upon  the  other  evi- 
dence, the  appropriate  evidence  in  the  cause. 

7*  Names,  description,  and  number  of  the 
witnesses  of  whose  testimony  this  evidence  was 
<^niposed:  ratio  of  this  number  to  that  of 
tfce  whole  number  of  the  witnesses  whose 
*^mony  was  exhibited  in  the  course  of  the 
caose. 

Such  is  the  information  by  which  the  advan- 
tages and  disadvantages  attending  the  employ- 
inent  of  this  species  of  evidence  would  be 
pldced  in  a  distinct  and  satisfactory  point  of 
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view.  In  this  place,  the  statement  of  the  heads 
occupies  space ;  but,  in  each  cause,  the  space 
as  well  as  time  consumed  by  the  entry  of  the 
matters  coming  under  these  heads  would  be 
trifling  indeed  in  comparison  of  the  use. 

Hitherto,  the  question  regarding  the  admis- 
sibility of  character-evidence  has  been  consi- 
dered only  so  far  as  regards  the  character  of 
the  defendant.  But  there  still  remains  another 
question :  —  how  far  shall  it  be  allowable  to 
produce  evidence  for  or  against  the  character 
of  a  witness  ? 

In  this  case,  an  imputation  conveyed  in  ge* 
neral  terms  may,  on  certain  conditions,  without 
any  preponderant  inconvenience,  be  admitted. 
What  then  are  these  conditions  ? 

1 .  In  the  first  place,  the  imputation,  if  gene- 
ral, should  be  confined  to  that  part  of  a  man's 
character  which  respects  veracity.  The  Mrit- 
ness,  among  his  acquaintance,  is  regarded  as 
an  habitual  liar.  A  habit  of  this  sort  may  be 
ascribed  to  a  man  without  specific  proof:  why? 
— because  a  habit  of  this  sort  may  be  the  result 
of  a  multitude  of  acts,  none  of  them,  perhaps, 
punishable  in  course  of  law,  and  too  numerous 
to  be  proved. 

2.  But  in  this  case  it  should  be  allowable  for 
the  party  by  whom  the  witness  is  produced,  to 
call  upon  the  impugning  witness  (vi^.  upon  his 
cross-examination)  to  declare,  if  it  be  in  his 
power,  the  particular  instances  in  which  this 
alleged  disposition  to  mendacity  became  appa- 
rent. 

3.  In  the  next  place,  an  imputation  of  this 
sort  ought  not  to  be  admitted,  unless  it  has 
been  previously  ascertained  that  there  are  three 
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witnesses,  or  two  at  least,  to  maintain  it.  The 
omsiderations  that  suggest  this  limitation  are 
18  follows : 

Of  evidence  of  this  sort,  if  false,  the  falsity 
is  not,  in  its  nature,  capable  of  being  proved 
for  the  purpose  of  punishment.  In  case  of  that 
lort  ana  degree  of  improbity  on  the  part  of  the 
party  in  question,  which  prompts  to  suborna- 
tion, this  is  of  that  sort  of  false  evidence  which 
is  procurable  with  least  risk,  and  therefore  with 
least  difficulty. 

If  an  imputation  of  this  sort  has  really  at* 
tsched  upon  a  man's  character,  it  can  scarce 
lumen  but  that  more  witnesses  than  one  may 
be  round  to  speak  to  it.  There  seems,  there- 
fore, little  danger  that  the  condition  in  question, 
if  annexed,  should  operate  in  exclusion  of  this 
species  of  evidence. 

The  objection-  above  mentioned  as  present- 
ing itself  on  the  ground  of  facility  of  suborna- 
tion, will  thus  be  proportionably  reduced  in 
foice.  It  is  not  only  twice  as  difficult, — ^indeed' 
(as  on  close  examination  it  would  appear)  more 
than  twice  as  difficult, — to  suborn  two  false  wit- 
A^ssea  as  one ;  but,  in  case  of  their  being  pro- 
cured, the  chance  of  detecting  the  falsehood  is 
much  increased,  in  respect  of  the  probability  of 
<li^a^reement  and  mutual  treachery,  as  between 
ii^duals  thus  linked  together  by  community 
in  guilt. 

Supposing  the  general  habit  of  mendacity 
(viz.  extra-judicial  mendacity)  ever  so  clearly 
established;  the  judge  should  not  regard  the 
inference  from  such  general  mendacity  to  men- 
dacitjT  in  the  individual  case  in  question  (viz.  a 
judicial  case),  as  being  by  any  means  conclu- 
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8i?e.  On  the  ordinary  occasions  of  Ufe^  a  man 
has  no  such  cogent  motives  to  confine  him  to 
the  path  of  truth ,  no  such  sanctions  to  bind 
him  to  it,  as  in  this  extraordinary  one.  With- 
out a  motive  of  some  sort  or  other,  a  man  will 
not  encounter  any  risk:  without  a  motive,  and 
a  motive  of  very  considerable  force,  a  man  will 
not  subject  himself  to  such  serious  risks. 

So  far  as  specific  acts  are  concerned^  there 
are  but  two  sorts  of  crimes  that  present  them-> 
selves  as  affording  any  inferences  worth,  re*^ 
garding  in  this  view.    These  are, 

1.  Crimes  of  mendacity.  At  the  head  of 
these  stands  actual  perjury:  underneath,  at  ft 
considerable  distance,  stand  other  crimes  <^ 
extra-judicial  mendacity,  such  as  obtaining! 
valuable  things  or  services  by  fal3e  assertions^ 
which,  though  made  in  direct  terms,  are  made 
without  oath:  below  these  again,  crimes  iii 
which  the  assertion  js  indirect  and  inexplicit^ 
as  in  case  of  forgery  at  large,  and  those  fpjcgeries 
which  have  coin  or  money  of  any  kind  fi)r  th^ir 
subject-matter. 

2.  The  other  class  is  composed  of  such  other 
offences  of  the  predatory  cast  (such  as  theft, 
highway  robbery,  and  housebreaking),  as  sup- 
pose what  may  be  called  a  general  prostration 
of  character ;  though  here,  too,  the  inference 
from  such  an  act  will  be  very  inconclusive, 
unless  it  appear  connected  with  a  habit  of  the 
same  kind.  But,  in  the  case  of  all  offences  in 
the  description  of  which  mendacity  is  not  in- 
volved, the  inference  will  stand  lower  in  the 
scale  of  strength  by  a  very  determinate  and 
perceptible  degree. 

As  to  offences  which  neither  are  indicative  of 
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aoy  such  prostration  of  character,  nor  involve 
any  breach  of  the  duty  of  veracity ;  in  the 
case  of  any  such  offences,  the  inference  may  be 
8(dd  to  fail  altogether.  Offences  produced  by 
the  irascible  passions,  and  offences  produced  by 
the  sexual  appetite,  may  serve  for  examples. 

In  the  case  of  a  witness,  evidence  of  good 
character  can  scarcely  ever  be  admissible  v^ith 
piopriety  in  the  first  instance ;  for  no  imputa* 
tion  is  cast  upon  a  man's  character  in  this  case^p 
as  there  is  in  that  of  the  defendant ;  and,  till  a 
ground  for  a  contrary  opinion  presents  itself^ 
the  character  of  the  witness,  like  that  of  every 
other  man,  ought  to  be  presumed  a  good  one. 
The  endeavour  to  produce  evidence  of  this  sort 
vpuld  merely  have  the  effect  of  producing  use- 
less delay,  vexation,  and  expense. 
.  But,  in  this  same  case  of  a  witness,  if  evi- 
deate  charging  him  with  bad  character  has 
been  produced  on  the  adverse  side,  there  seems 
^  more  reason  for  excluding  evidence  of  good 
character  in  behalf  of  the  same  person,  than 
W  been  seen  already  in  the  case  of  a  de- 
^Badant.    On  various  scores,  evidence  of  good 
chfDteter  is  liable  to  much  less  objection  than 
evidence  of  bad  character.    When  no  evidence 
^bad  character  had  been  adduced,  the  demand 
«*  similar  evidence  of  good  character  did  not 
east ;  but  the  demand  now  does  exist,  the  case 
^i  reversed. 

Sect.  V. — Of  the  station  of  the  supposed  delin- 
^ftnt,  considered  as  probabilizing  or  disproba- 
mzing  delinquency. 

Station  may  be  considered  as  indicative  of 
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the  disposition,  and  thence  of  the  character,  of 
the  class :  viz.  of  the  class  to  which  the  indi- 
vidual in  question  belongs :  of  the  class  com- 
posed of  the  individuals  by  whom  the  station  in 
question  is  occupied. 

To  an  inculpative  purpose,  this  circumstance 
can  scarcely  be  considered  as  having  any  ap- 

I plication.     In  every  political  community,  the 
owest  station  is  that  which  is  occupied  by  the 
greatest  number  of  the  members. 

It  is  only  in  the  character  of  an  exculpative 
circumstance,  viz.  on  the  ground  of  improba-. 
bility — psychological  improbability,  as  above, — 
that  this  circumstance  is  apt  to  operate  with 
any  considerable  degree  of  probative  force:  and, 
thus  applied,  the  force  (f.  e.  the  disprobative 
force  in  respect  of  the  probability  of  the  of- 
fence in  question  on  the  part  of  the  supposed 
delinquent  in  question)  with  which  it  operates, 
is  apt  to  be  very  considerable.* 

*  The  distinction  between  general  and  special  is  applicable 
to  the  circumstance  of  station,  as  well  as  to  disposition  and 
character.  Laying  out  of  the  case  the  general  distinctioii 
between  high  and  iow;  inferences  of  an  inculpatire  natnvt 
seem  to  have  been  deduced  from  the  consideration  of  this  or 
that  particular  station  or  occupation  by  English  law. 

Thus,  on  the  ground  of  supposed  hara-heartedness,  butdien 
have  been  considered  as  being  (in  capital  case3  at  least)  ex* 
eluded  from  the  capacity  of  serving  as  jurymen :  and,  jadgio|^ 
on  this  principle, — supposing  an  act  of  homicide,  or  offinioe 
attended  with  bloodshed,  committed,  and,  as  between  two 
men,  the  one  a  butcher,  the  other  not,  the  question,  tohich 
w<u  the  man?  hanging  in  suspense, — ^the  answer  would,  if 
consistent,  be,  the  butcher.  It  seems  questionable,  how* 
ever,  whether,  upon  consulting  the  annals  of  criminality,  this 
presumption  would  be  found  to  have  any  ground  in  fact, 
A^nst  soldiers  and  sailors  it  might  be  supported,  perhaps, 
with  a  closer  appearance  of  reason ;  not  to  speak  of  sureeons: 
and  even  in  these  instances  it  seems  questionable  whedier 
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The  principal  application  of  this  species  of 
evidence  is  that  which  obtains  in  a  cause  (espe- 
cially a  penal  cause)  where  the  matter  in  ques- 
tion is  an  article  of  property :  more  especially 
in  cases  where  (as  in  ordinary  thefts)  the  value 
of  it  is  inconsiderable,  in  respect  of  the  habitual 
pecuniary  circumstances  of  the  defendant,  as 
indicated  by  the  species  of  circumstantial  evi- 
dence in  question,  viz.  his  station  in  life.  A 
man  in  a  station  of  life  thus  elevated,  is  it 
likely  that  his  necessities  should  be  so  urgent 
as  to  drive  him  into  a  channel  of  supply  at  once 
80  scanty  and  so  hazardous  ? 

Compared  with  moral  character,  the  pre- 
sumption afforded  by  this  circumstance  will, 
in  general,  be  much  more  persuasive.  Why? 
—Because  the  matter  of  fact  will,  in  general,  be 
so  much  the  more  notorious,  so  much  the  less 
liable  to  be  misrepresented  by  the  force  of  bias. 
The  presumptive  evidence  of  habitual  opulence 
afforded  by  office,  visible  property,  education, 
habitual  expenditure,  will,  in  general,  be  much 
iiMMre  incontestable  than  any  which  can  be  af- 
foried  of  moral  character  by  general  expres- 
sions. 

(iHiQbers  being  taken' into  the  account)  the  presumption  would 
^•*we  any  support  from  experience. 

ha  dMe  where,  literally  speaking,  blood  is  supposed  to 
'^^  be^  shed,  the  presumption  would,  with  better  colour  of 
^'^oOy  plead  for  the  fixing  upon  the  butcher  in  preference  to 
™b  non-butcher  for  the  delinquent,  than  for  the  exclusion 
^^  butcher  from  the  faculty  of  officiating  in  the  character 
^J^  occasional  sort  of  judge  called  a  juryman.  It  seems 
^'^ogether  impossible  to  find  a  reason  why,  in  a  capital  case 
**^  than  in  any  other,  a  butcher  should  be  more  disposed 
^  another  man  to  do  injustice ;  altogether  easy  to  find 
^J^ttton  why  a  lawyer  should.  Lord  Chancellor  JefFeries 
^  Judge  Page,  of  hanging  memory,  were  not  butchers. 

VOL.  III.  P 
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Singly,  (much  more  if  in  conjunction),  a 
certain  degree  of  opulence  and  rank  in  life  are 
enough  to  render  scarcely  credible  on  any  evi- 
dence, a  fact  for  which,  in  another  station  m 
respect  of  rank  and  opulence,  slight  evidence 
would  be  sufficient  to  gain  credence,  in  any 
of  the  civilized  nations  of  Europe,  what  evi^ 
dence  would  be  sufficient  to  convict  a  prince 
of  the  blood,  or  a  minister  of  state,  of  havi&g 
picked  a  man's  pocket  of  a  dirty  handkerchief 
in  a  street,  or  in  going  into  a  playhouse  ? 

One  particular  case  there  is,  in  which  -the 
force  of  the  presumption  derived  from  ttib 
source  is  not  quite  so  great  as,  on  geiieral 
considerations,  it  might  appear.  'This  is  'die 
case  of  thefts  committed  on  articles  possess- 
ing a  value  of  affection;  and,  in  partiealar, 
thefts  committed  by  amateurs  on  fancy  articles; 
rare  books,  rare  pictures,  rare  plants,  shells, 
minerals,  rare  any  thing.  A  man  who  might  ' 
be  trusted  with  safety  with  a  heap  of  untxMd 
gold,  might  not  be  capable  of  resisting  the  iem^ 
ptation  presented  by  some  choice  desideratum, 
which,  if  to  be  sold,  might  be  to  be  purchased 
for  a  few  shillings. 

The  warning  afforded  by  this  observation  is 
happily  of  no  great  use  in  practice.  Thefte  of 
special  concupiscence  are  the  offences  of  the 
rich:  thefts  of  general  concupiscence  are  thfe 
offences  of  the  poor.  Thefts  of  the  former  dej- 
scription  are  apt  to  experience  a  degree  of  inr 
dulgence,  in  which  the  principle  of  sympathy 
and  antipathy  will  naturally  find  mifch  to 
reprobate,  but  to  which  the  principle  of 
utility  is  by  no  means  equally  severe.  The 
alarm  in  this  case  is  extremely  narrow  :  few 
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but  amateurs  have  any  things  to  fear  from  the 
thefts  of  amateurs ;  and  the  mischief  which 
the  negligeuce  of  an  amateur  has  to  fear  from 
the  concupisceuce  of  another  is  confined  to 
simple  theft ;  to  the  more  formidable  mischiefs 
of  robbery,  house-breaking,  and  murder,  the 
apl^ehension  does  not  extend.  Hence  it  is 
that  thefts  of  this  description,  in  the  few  in- 
slances  in  which  they  are  detected,  experience 
commoDly  a  degree  <!)f  indulgence  such  as  would 
not  be  extended  to  those  which  have  the  plea 
of  necessity,  or  at  least  of  iiidigaict,  for  ■  their 
excuse.  Hence  too  it  is  that  the  indulgence 
extended  to  them  is  not  productive  of  any  such 
general  mischief  to  society,  as  would  be  the 
result  of  the  like  indulgence,  if  extended  with 
equal  frequency  to  promiscuous  thefts. 

In  some  cases,  the  question  in  regard  to  opu- 
lence and  rank  in  life  enters  into  the  essence  of 
lie  cause:  the  probability  and  improbability  of 
Ae  main  fact  in  dispute  is  in  a  manner  governed 
^1  them :  and  in  these  cases,  whether  charac- 
ter be  or  be  not  expressly  held  up  to  view, 
"is  in  a  manner  impossible  to  it  not  to  act, 
witli  more  or  less  force,  upon  the  mind  of  the 
judge.  ^ 

Take  the  famous  case  of  the  Comte  de  Mo- 
"^ngib,  in  Linguet's  Plaidoiftrs.  The  Count, — 
Wing  occasion  to  borrow  money  to  the  amount 
of  300,000  livres,  —  with  evident  though  not. 
QDusual  imprudence,  trusts  an  obscure  female 
money- broker,  and  through  her  means  a  pre- 
tended money-lender,  with  bills  of  his,  payable 
to  order,  to  that  amount  and  upwards.  Of  this 
Jarge  sum  no  more  than  1 ,200  livres  were  really 
delivered.      The  pretended  lender  proves  the 
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delivery  of  the  whole,  by  the  testimony  of  three 
pretended  eye-witnesses.  The  whole  cause 
of  the  unfortunate  man  of  quality  rests  upon 
circumstantial   evidence :    upon  improbability, 

{)artly  of  the  physical,*  partly  of  the  psycho- 
ogical  kind.  Station,  in  respect  of  rank  and 
opulence,  on  both  sides,  but  more  especially 
(in  respect  of  opulence)  on  the  part  of  the 
pretended  lender,  became  a  necessary  subject 
of  inquiry.  Traced  out  from  the  time  of  the 
pretended  acquisition  of  this  large  fortune  to 
the  time  of  the  disposition  thus  pretended  to 
have  been  made  of  it,  the  whole  history  of  her 
life  and  conversation  concurred  in  representing 
the  fact  of  her  having  possessed  it,  or  any  thing 
like  it,  as  scarce  credible  upon  any  testimony, 
— absolutely  incredible  upon  the  strength  of 
the  testimony  produced. 

*  The  money,  having,  according  to  the  evidence  on  tint 
side,  been  delivered,  by  being  carried,  by  the  same  person, 
at  thirteen  different  times,  a  certain  (distance  within  six 
hours,  —  could  not,  within  that  time,  have  been  carried  to  tlmt 
distance. 
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CHAPTER  XIV. 

P08TERIORA     PRIORUM PRIOUA     POSTERIO- 

RUM.  FACT  INDICATED,  A  PRIOR  EVENT; 
EVIDENTIARY  FACT,  A  POSTERIOR  EVENT 
IITTHE  SAME  SERIES  :    AND  E  CON  VERSO. 

These  two  topics  are  scarcely  susceptible  of 
&  aeparate  consideration :  no  two  can  be  more 
intimately  connected. 

In  any  series  of  facts,  (the  existence  of  acts 
or  other  events,  —  the  existence  of  works,  phy- 
sical or  psychological,  the  fruit  of  such  acts  or 
events)  following  each  other  in  the  character  of 
so  many  successive  means  leading  to  a  common 
end,  oiso  many  successive  eflfects  originating 
in  a  common  cause ; —  the  existence  of  a  poste- 
rior article  will  naturally  serve  as  evidence  of 
the  existence  of  each  prior  article  :  and,  k  con- 
^<»,  the  existence  of  a  prior  article  will  operate, 
though  commonly  with  much  less  force,  in  the 
character  of  evidence  of  the  existence  of  each 
posterior  article. 

With  a  view  to  cases  of  a  penal  nature,  these 
topics  have  been  already  handled,  under  a  variety 
of  modifications  :  handled,  not  under  their  own 
names,. but  under  the  names  of  their-respective 
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modifications.  Fear  (for  example),  fear  of  punish- 
ment, being  the  natural  consequence  of  delin- 
quencv,  operates  as  evidence  of  it.  Prepara- 
tions lOT  a  crime,  being  among  the  causes  of  the 
pernicious  event,  operate  as  evidence,  serving 
to  fix  upon  the  person  who  is  ascertained  to 
have  been  engaged  in  them  the  authorship  of 
that  event. 

The  sort  of  facts  that  remain  for  consideration 
on  the  present  occasion,  are  those  that  are  liable 
to  come  in  question  in  cases  of  a  non-p^nal  na- 
ture.    Examples : 

1.  A  voyage  or  journey  of  considerable  length. 
Evidentiary  fact,  the  arrived  of  the  tfaveller  at 
the  terminus  ad  quern:  fects  indicated,  his  ap- 
pearance and  transactions  at  the  several  inter- 
mediate stages.  E  canverso  ;  evidentiary  fiacts, 
his  appearance  and  transactions  at  any  of  the 
intermediate  stages,  coupled  with  evidence  of 
his  intentions  of  conveying  himself  to  the  termu 
nti9  ad  quern :  fact  indicated,  his  arrival  thete^  * 

2.  General  settlement  of  a  man's  property, 
by  deed  inter  vivos,  or  testament.  Evidentiary  , 
fact,  the  execution  of  the  appropriate  written 
instrument :  fact  indicated,  the  existence  of 
transactions  and  scripts,  (letters,  papers  of  in*^ 
struction,  &c.),  preparatory  to  that  event.  £ 
converso ;  evidentiary  fact,  the  existence  of  a 
transaction  or  script  of  a  nature  preparatory  to 
such  event:  fact  indicated,  the  ultimate  event 
itself. 

3.  Entrance  into  a  new  condition  in  life :  e.g. 
marriage.  Evidentiary  fact,  the  celebration  of 
the  marriage  ceremony :  facts  indicated,  prepa- 
ratory transactions  and  scripts ;  tite-h-tHe  con- 
versations ;  overtures  to  parents  or  guardians ; 
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ioYe-letter&;  bespeaking  of  the  ring  and  wed- 
ding clothes ;  housekeeping  preparations ;  pub- 
lication of  banns,  or  obtainment  of  license,  &c. 
JE  converso ;  evidentiary  fact,  any  one  or  more 
aS  these  preparatory  incidents :  met  evidenced, 
tJie  performance  of  the  ceremony. 

4<.  Engaging  in  a  profit-seeking  occupation : 
ei^gstging  in.  a.  partnership.  The  preparatory 
steps  will  be  infinitely  diversifiable,  according  to 
"the  particular  nature  of  the  occupation  in  each 
case.  To  pursue  the  exemplification  further 
seems  unnecessary. 

5.  Litigation.    Evidentiary  fact,  the  ultimate 
decision :  or,  in  cases  requiring  active  execution, 
t:lie  extra-judicial  transactions  designated  in  each 
particular  instance  by  that  word:   facts  indi- 
cated, the  several  preparatory  transactions  and 
scuripts  of  procedure,  according  to  the  nature  of 
'tlie  case.     E  cofwerso  ;  evidentiary  fact,  the  ex- 
istence of  any  such  preparatory  transaction  or 
script :  fact  evidenced,  ultimate  decision  of  the 
cause,  in  favour  of  the  demandant  or  the  de- 
fe&dant,  according  to  the  particular  nature  of 
9^  cause. 

From  this  general  view  of  the  subject,  several 

Phenrations  may  be  deduced :    observations, 

^^9  —  if  not  all,  of  which,  may  appear  too  ob- 

^8  to  be  worth  mentioning :  but  there  is  no 

f^rvation  so  obvious  as  not  sometimes  to  be 

overlooked. 

.  1.  In  every  such  natural  series,  facts  poste- 
nor  and  prior  are  naturally  evidentiary  of  each 
other. 

2.  The  probative  force  of  posterior  events  in 
'^d  to  prior  ones,  is  naturally  much  stronger 
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than  that  of  prior  events  with  regard  to  posterior 
ones. 

I  In  all  human  affairs,  execution  is  better  evi- 
dence of  design,  than  design  of  execution. 
Why?  — Because  human  designs  are  so  often 
frustrated. 

3.  When  the  posterior  event  indicated  by  a 
prior  event  did  not  take  place,  it  will  in  most 
instances  happen  that  the  failure  will  have  been 
proved  by  some  notorious  or  easily-proved  facts, 
by  which,  in  this  case,  the  probative  force  of  tlie 
prior  event  with  reference  to  the  posterior  will 
have  been  entirely  destroyed.  But  sometimes  it 
will  happen,  especially  in  the  transactions  of  a 
remote  period,  that  no  completely  satisfactory 
evidence  is  forthcoming,  either  of  the  failure  of 
the  design  or  of  the  consummation  of  it.  As  far 
as  this  is  the  case,  the  modification  of  circum- 
stantial evidence  here  called  for  shortness /^riora 
posteriorumy  may  beyond  question  have  its  use. 

A  state  of  things  may  be  supposed,  in  which 
the  probative  force  of  this  species  of  evidence 
might  be  estimated,  or  rather  observed,  with 
the  utmost  nicety.  This  is  where,  on  the  one 
hand  the  instances  in  which  the  design  has  pro- 
ceeded to  the  stage  of  consummation,  on  the 
other  hand  the  instances  in  which  the  execu- 
tion has  stopped  short  at  any  of  the  several  pre- 
liminary stages,  have  been  made  the  subject  of 
official  or  other  trustworthy  registration. 

The  case  thus  put  is  not  absolutely  out  of  the 
reach  of  practice.  In  different  degrees  it  has 
been  exemplified  in  different  countries  and  dif- 
ferent courts  in  the  practice  of  judicial  registra- 
tion.  It  might  be,  and  generally  speaking  ought 
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to  be,  exemplified  in  the  most  perfect  degree  io 
the  practice  of  all  such  couits. 

When  the  ends  of  justice  are  taken  for  the 
ends  of  judicature,  a  system  of  forensic  book- 
keeping will  be  employed,  by  which  it  will  ap- 
pear in  what  degree  fulfilment  is  given  to  those 
sahitary  ends.     It  will  be  apparent,  in  each  in- 
dividual cause,  at  what- price,  in  the  shape  of 
expense,  vexation,  and  delay,  justice  (or  vfh^t  is 
giiien  for  justice)  is  purchaser   and  likewise 
what  proportion  of  that  price  is  the  result  of  na- 
tural and  unavoidable,  what  of  factitious,  and 
therefore  avoidable,  causes.    In  that  state  of  ju- 
dicial book-keeping,  the  mode  and  period  of  ter- 
mination will  in  each  cause  appear  of  course.    ^ 
Under  such  a  system  of  book-keeping,  the 
temination  of  each  cause  being  manifested  by 
direct  evidence,  there  will  not  (it  may  be  said) 
be  any  demand  for  any  such  circumstantial  evi- 
dence as  is  here  in  view.  The  facts  of  all  stages 
being  on   record,    posterior  ones  as  well   as 
prior  ones,  there  will  be  no  use  in  any  such 
operation  as  that  of  inferring  the  existence  of 
either  from  that  of  the  other. — But,  in  regard  to 
^py  given  individual  cause,  suppose  the  memo- 
J^als  of  a  posterior  transaction  or  script  to  be 
jinforthcoming :  destroyed,  obliterated,  lost,  or 
inaccessible.     In  this  case,  any  prior  article  of 
the  same  series  may  afford  inferences,  and  have 
its  use. 

In  another  way,  a  rational  system  of  judicial 
I)ook-keeping  might  have  a  much  more  exten- 
sive  use,  and  still  in  the  character  of  a  source 
of  this  modification  of  circumstantial  evidence. 
The  application  given  to  such  a  register  might 
not  only  be  prospective  but  retrospective.     The 


3  IS  OIBOUlfgTANVIAL.  IBook.V. 

negligence  of  preoeding'  legislators  might  in 
some  measure  be  repaired  by  the  diligence  of 
succeeding  ones.  Two  equal  spaces  of  time  are 
taken,  say  of  ten  years  each :  the  posterior,  a 
period  of  perfect  registration,  as  su)ove:  the 
prior,  a  period  when  registration  was  more  or 
less  imperfect,  or  altogether  deficient.  In  the 
period  of  imperfect  registration,  a  certain  cause^ 
it  is  known,  proceeded  to  a  certain-  stage :  what 
is  the  probability  of  its  having  arrived  at  the 
ultimate  stage  ?  and,  in  that  case,  of  its  having 
terminated  in  £stvour  of  the  demandant  ratiier 
tiian  of  the  defendant  ?  Turn  to  the  accounts 
of  the  period  of  good  book-keeping,  the  proba* 
bility  of  the  two  events  will  be  respectively 
found  in  numbers. 
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CHAPTER  XV. 

ON  THE  PROBATIVE   FORCE    OF   CIRCUMSTAN- 
TIAL   EVIDENCE. 

Sect.  I.  —  What  ought  to  be  done,  and  what 
avoided,  in  estimating  the  probative  force  qfcir^ 
cumstantial  evidence  ? 

On  this  as  on  every  other  part  of  the  field 
of  evidence,  rules  capable  of  rendering  right 
<iecisions  secure^  are  what  the  nature  of  things 
deaies.  To  the  establishment  of  rules  by  which 
iiusdecision  is  rendered  more  probable  than  it 
voidd  otherwise  be,  the  nature  of  man  is  prone. 
'^0  put  the  legislator  and  the  judge  upon  their 
guard  against  such  rashness,  is  all  that  the  in- 
dustry of  the  free  inquirer  can  do  in  favour  of 
^0  ends  of  justice. 

I^robative  force  of  the  evidentiary  fact  in 
question,  in  relation  to  the  principal  fact  in 
question, — and  closeness  of  connexion  between 
such  evidentiary  fact  and  such  principal  fact,  — 
^  interconvertible  expressions. 

Probative  force,  anci  closeness  of  connexion 
^  between  feet  and  fact,  having  no  more  than 
^  apparent  and  relative  existence,  (relative. 
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viz.  relation  being  had  to  him  by  whom  the  facts 
are  contemplated  in  this  view) ;  nothing  more 
can  be  truly  indicated  by  them  than  strength  of 
persuasion  on  his  part, — strength  of  persuasion, 
applied  to  evidence  of  the  description  in  ques- 
tion, viz.  to  circumstantial  evidence. 

On  each  individual  occasion,  the  degree  of 
strength  at  which  the  persuasion  stands  would 
be  capable  of  being  expressed  by  numbers,  in 
the  same  way  as  degrees  of  probability  are  ex- 
pressed by  mathematicians,  viz.  by  the  ratio  of 
one  number  to  another.  But  the  nature  of  the 
case  admits  not  of  any  such  precision  as  that 
which  would  be  given  by  employing  different 
ratios  (i.e.  different  pairs  of  numbers)  as  expres- 
sive of  so  matiy  uniform  degrees  of  probative 
force,  belonging  one  of  them  to  one  sort  of  cir- 
cumstantial evidence,  another  to  another.* 

Of  an  evideiitiary  fact  of  the  same  description, 
described  in  and  by  any  combination  whatso- 
ever of  general  words,  the  probative  force  will 
be  found  different  in  different  individual  cases; 
It  may  be  in  any  degree  slight ;  and  it  may  be 
strong  in  almost  any  degree  short  of  conclusive. 

The  use  of  infirmative  suppositions  is  to  afford 
a  test  of  conclusiveness,  and,  in  some  sort,  of 
probative  force. 

To  judge  whether,  with  relation  to  a  given 
principal  fact,  a  given  evidentiary  fact  be  con- 
clusive or  no,  look  out  on  all  sides  for  all  such 
infirmative  suppositions  as  can  be  found. 

•  But,  for  a  practical  purpose,  such  as  that  of  judicial  deci- 
sion, the  nature  of  the  c^se  seems  to  afford  a  particular  mode 
of  expression,  an  account  of  which  has  been  already  seen  in  a 
chapter  in  the  introductory  part  of  the  work. 
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If,  with  relation  to  a  given  fact  proposed  in 
the  character  of  a  principal  fact,  another  fact 
given  in  the  character  of  an  evidentiary  fact 
appear  to  you  as  operating  in  that  character, — 
operating  in  any  degree  howsoever  slight; — look 
round  to  see  if  no  supposition  operating  upon 
its  probative  force  in  the  character  of  an  infir- 
mative  supposition  be  to  be  found :  no  fact 
which  in  its  nature  is  not  impossible,  and  with 
which  (supposing  it>  on  the  occasion  in  question, 
realized)  the  existence  of  the  principal  fact  in 
qaestion  would  be  incompatible  ;  or  m  virtue  of 
which  the  existence  of  the  principal  fact  would 
be  seen  to  be  less  probable.  If  any  such  infir- 
mative  supposition  be  found,  the  probative  force 
of  the  evidentiary  fact  is  not  so  great  as  to  be 
conclusive. 

But  if,  after  your  utmost  endeavours,  you  find 
yourself  unable  to  discern  any  such  infirmative 
^position;  then,  in  your  own  particular  in- 
8taace  (relation  had  to  the  state  of  your  own  per- 
suasion), the  probative  force  maybe  conclusive. 

Supposing  one  evidentiary  fact,  and  only  one 
infirmative  supposition  applying  to  it :  theti,  to 
estimate  (i.  e.  express  in  numbers)  the  quantity 
^probative  force  remaining  to  the  evidentiary 
%t,— deduct  from  the  ratio  expressive  of  prac- 
tical certainty,  the  ratio  expressive  of  the  proba- 
bility of  the  fact  the  existence  of  which  is  by  the 
urinative  supposition  supposed :  the  remainder 
^U  be  the  neat  probative  force. 

To  one  and  the  same  evidentiary  fact,  sup- 
P^  a  number  of  different  infirmative  supposi- 
tions applicable ;  and,  of  each  of  the  several  sup- 
posed facts,  suppose  the  probability  the  same; 
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the  Mun  of  their  infirmative  focces  vill  l^  as 
their  number. 

In  an  evidentiary  chain  composed  of  a  num- 
ber of  links,  of  which  the  first  is  a  fact  proved 
by  direct  evidence,  the  last  the  principal  fact  in 
question,  and  between  them  one  supposed  fact 
at  least,  of  which  the  fact  proved  is  regarded,  as 
evidentiary,  and  which  itself  is  regard^  as  evi- 
dentiary of  the  principal  :&Lct ;  the.  greater  the 
number  of  such  intermediate  links^  the,  lesa  is 
the  probative  force,  of  ^the  evidentiary  inct 
proved,  with  : relation  .to  the  principal. .fiict. 
Why  ?  — *  Because,  of  the  several  facts  thus  evi- 
dentiary one  of  another  in  a  phaih^each  is  liaUe 
to  have  its  infirmative  counter«^probabilities,.by 
the  disprobativeibrce  of  eteh  oif  which^as  aboVe, 
its  neat  probative  force  is  liable .  to  .  be  ^  dir 
minished.  .^ 

Accordingly,  on*  the.oeciasion.of.each.^suali 
chain,  let  it  be  your  care.to, see  that. noii^tprr 
mediate  link  or  Imks,  with  .their  respecfaively 
applicable  infirmative  suppositioffis,  be.omitt^ 
^  From  the  probative  force  of  each  evic^enliiuy 
fact  applying  tQ  the  same  principjal  iact,  .lliat  m 
every  other  will  receive  an  increase.  ■    ■    -i 

But  no  reason  can  be  given  for  concluding 
that  the  sumof  the  probative,  force. of  such,  i^<* 
denti£^rv  facts  will  be  uniformly  as  the  Bumber 
of  the  mcts  themselves . 

On  Jooking  over,  for  example,  a  table  or  list 
of  evidentiary  facts,  having  for  their  .Gamm<m 
principal  fact  delinquency ; .  it  will  be  found  that, 
in  more  instances  than  one,  two  evidentiary 
facts,  of  each  of  which  taken  by  itself  the  pro- 
bative force  would  be  scarcely  worth,  regarding. 


CtwrXV.)  PROBATIVE  FOBCE. 


shall,  -vrheaa  taken  together,  be  found  to  operate 
with  a  very  considerable  degree  of  probative 
force :  so  considerable  as  to  be,  if  unopposed 
by  any  counter-evidence  on  the  other  side,,  con- 
cluaive.  Or  if  two,  thus  unopposed,  be  not  suf- 
ficient, three  may,  and  so  on.* 

*  A  nuiiU>er  of  facts,  eacli  of  which  taken  by  itself  proves 
Bofciog.  or  next  to  nothing,  but  the  probative  force  of  which, 
ffhtD  all  taken  together,  amountii  to  something  considerable, 
mnnitute  what  is  called  in  common  language  a  chain  of 
ciinimMaiitial  evidence. 

In  this  htttance.  however,  the  word  chain  is  used  in  a  dif- 
fatai  lenee  from  that  in  which  it  has  already  been,  and  will 
bneaAer  be,  employed  in  this  work. 

Where  the  phrase  chain  of  evidence,  or  any  phrase  of-ana- 
logoui  impofl  has  been  made  use  of  in  the  present  work,  it 
liM  llvsys  been  intended  to  desi^ate  a  series  of  facts,  each 
ofUieiD  standing  in  the  relation  of  an  evidentiary  fact  with 
ntpHt  to  that  which  stands  next  to  it  in  the  series.  If  A  be 
«'.idHiliary  of  B,  B  of  C,  and  C  of  D,  then  A,  B,  C,  and  D 
>wflitute,  in  this  sense  of  the  word,  a  chain  of  evidence. 

Sub  combinations  or  series  of  evidentiary  facts  have  already 
ten  brought  tovicw  under  the  name  of  concatenated  facts, — 
'BRiccratituting  a  cAain  of  evidence  :  viz.  combinations  of  pay- 
cnalo^ieal  facts  thus  connected  in  a  chain.  Other  chains  of 
''"'like  nature  will  hereafter  be  necessarily  brought  to  view: 
chiiu  of  oral  evidence  in  the  form  of  hearsay  evidence ; 
"■"iw of  written  evidence  In  the  form  of  transcriptural  evi- 
''"•<*,  The  more  months  a  narrative  has  passed  through, 
ftn  less  truetwortiiy  it  is  universally  understood  to  be :  the 
"We  copies  have  been  taken  the  one  from  the  other  of  a 
""Hai  original,  the  less  trustworthy  the  last  of  them  is  un- 
^Nlood  te  be. 

To  none  of  these  instances  has  the  metaphor,  the  necessary 
"i^horjof  achain,  beenappliedasyet  in  jurisprudential  lan- 
P"*?*.  Nor  yet  is  the  figure  of  speech,  or  the  term,  by  any  means 
"■mal  in  jurisprudential  language.  It  is,on  the  contrary,  in 
eiwydaj'B  use.  But  the  occasion  on  which,  and  on  which 
■loM,  it  is  in  use,  is  so  widely  different,  that  the  practical 
wsequences  drawn  from  the  use  of  it  are  directly  opposite. 
'^  the  occasions  above  brought  to  view,  the  greater  the  number 
oflinlslhere  are  in  the  chain,  the  weaker  it  is;  on  the  occa- 
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Of  facts  of  the  psychological  class,  there  is 
no  one  species  of  evidentiary  fact,  the  probative 

sions  ordinarily  in  view,  the  greater  the  number  of  links  there 
are  in  it,  the  stronger  it  is. 

On  the  new  occasions  on  which  I  have  here  found  it  neces^ 
sary  to  employ  the  metaphor,  the  use  made  of  it  is  more  con- 
formable than  on  the  already  customary  occasions,  to  the 
nature  of  its  material  archetype.  Take  an  iron  chain,  the 
,  more  links  you  add  to  it,  the  weaker  you  will  make  it,  not  the 
stronger :  and  by  adding  link  to  Unk,  you  will  at  last  make  it 
break  by  its  own  weight.  If,  then,  it  be  our  wish  to  avoid 
confusion  and  self-contradiction,  we  must  by  some  means  or 
other-  contrive  to  express  the  distinction  between  the  two 
opposite  kinds  of  evidentiary  chains :  styling  the  one,  for  ex- 
ample, the  self'infirmative  chain,  we  may  style  the  other  the 
self-corroborative. 

Exemplifications  of  the  self-corroborative  chain  of  evidenc^ 
are,  in  a  form  more  or  less  distinct,  in  the  mind  of  almost 
every  man,  and  require  only  to  be  fixed  by  words.  In  the 
course  of  his  progress  to  and  from  the  scene  of  action,  lawful 
or  unlawful,  a  man  is  seen  by  different  persons  at  different 
places.  The  respective  testimonies  of  these  several  persons, 
each  of  them  declaiing  the  facts  present  to  his  senses,  consti- 
tute together  what  has  been  usually  and  hitherto  exclusively 
understood  by  a  chain  of  evidence.  This  is  what  I  call  the 
self-corroborative  chain. 

Let  it  be  a  question,  for  example,  whether  on  a  particular 
day  Titius  went  from  London  to  Portsmouth :  and  let  it  be 
out  of  doubt  that  on  that  day  at  six  in  the  morning  he  was 
seen  on  horseback  at  one  of  these  places,  to  wit  London,  and 
that  by  one  witness  it  is  proved  that  at  six  o'clock  in  the 
afteimoon  he  was  seen  at  Portsmouth.  It  is  evident,  that,  the 
greater  the  number  of  intermediate  places  I  can  prove  him  to 
have  been  at,  at  correspondent  hours,  the  stronger  the  per- 
suasion I  shall  produce  in  the  mind  of  the  judge  of  the 
existence  of  the  principal  faht  in  question,  viz.  that  of  Titias's 
having  gone  that*  day  from  London  to  Portsmouth.  The 
journey  in  question  will  tl^s  Be  proved  upon  him  by  a  chain 
of  evidence  composed  of  as  many  links  (say  six)  as  between 
those  two  places  there  are  stages  at  which  he  was  seen  by  so 
many  different  persons.  Double  the  number  of  the  stages,  and 
thence  of  the  witnesses;  instead  of  6  call  them  12  ;  you  double 
the  strength  of  the  stream  of  evidence. 
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force  of  which  can  with  propriety  be  considered 
as  being  in  all  cases  conclusive. 

Why  ?  Because,  as  hath  already  been  seen, 
there  is  not  one,  the  probative  force  of  which  is 
oot  liable  to  be  weakened  by  different  classes  of 
ftcts,  distinguished  on  that  consideration  by 
the  appellation  of  infirmative  facts. 

Among  physical  facts,  one  may  be  eviden- 
tiary of  another  with  any  degree  of  probative 
&rce ;  and  accordingly  with  a  degree  of  force 
saflScient  to  be  regarded  as  conclusive. 

Oa  this  head,  see  what,  under  the  head  of 
fkjfnc(U  incredibility,  is  said  farther  on,  of  the 
three  modifications  of  extraordinary  facts,  viz. 
iacts  amounting  to  a  violation  of  a  law  of  na- 

Ib  another  case,  (instead  of  my  six  witnesses,  each  of  whom 
<NrTitius  at  a  different  stage  in  the  road  between  London  and 
^ortsDOuth),  my  evidence  consists  of  the  alleged  testimony  of 
^  ilk^  witnesses,  of  whom  the  first  (as  I  allege)  saw  Titius 
itthe  time  in  question  at  Portsmouth,  he  having  said  as  much 
to  the  second,  who  said  as  much  to  the  third,  and  so  on  to 
^  axth,  being  the  witness  I  produce  in  court  to  prove  the 
^^istence  of  Titius  at  Portsmouth  at  that  time.  It  is  manifest 
^BO«gh  that  the  testimony  of  each  of  these  witnesses  loses 
^BMf  or  less  of  its  strength  by  their  being  disposed  in  a  chain 
ftui  constituted :  and  that  the  chain,  if  it  consisted  of  the 
testimonies  of  twelve  such  witnesses  instead  of  six,  would,  in- 
sM  of  being  twice  as  strong,  be  twice,  or  perhaps  more 
^  twice,  as  weak  as  before. 

b  conclusion,  the  distinction  between  the  self-infirmative 

duunindthe  self-corroborative  chain  of  evidence  appears  to 

ite  this.  In  the  former  €ase,^->-so  many  witnesses,  so  many  in- 

terrening  mediums  interposed  between  the  source  of  evidence 

nd  the  faculties  of  the  judge :  and,  the  fact  so  evidenced 

Wng  bat  one  and  the  same  fact,  and  the  source  from  whence 

At  evidence  issues  being  but  one  source,  the  testimonies  of 

nU  these  witnesses  put  together  compose  but  one  article  of 

evidence. 

On  the  contrary,  in  the  case  of  the  self-corroborative  chain, 
so  many  distinct  evidentiary  facts,  so  many  distinct  sources  of 
evidence* 

VOL.  III.  Q 


226  CIRCUMSTANTIAL.  [Book  V. 

turej  facts  devious  from  the  course  of  nature 
in  degree^  facts  devious  in  specie.  If,  the  exist- 
ence of  fact  A  being  supposed,  the  non-exist- 
ence of  fact  B  would  be  a  violation  of  any  law 
of  nature,  or  devious  in  degree  or  specie  to 
such  a  degree  as  to  be  incredible,  the  proba- 
tive force  of  fact  A,  in  relation  to  the  existence 
of  fact  B,  may  be  deemed  conclusive. 

Thus,  in  regard  to  quadrupeds,  take  the  two 
facts,  parturition  and  sexual  conjunction.  Be- 
tween these  two  facts,  parturition  is  the  indica* 
tive  fact,  sexual  conjunction  the  fact  indicated 
by  it;  and,  of  the  former,  the  probative  force, 
in  relation  to  the  existence  of  the  latter,  may 
be  pronounced  conclusive. 

Among  physical  facts,  however,  even  such  as 
are  the  most  completely  conclusive,  the  conclu- 
siveness affords  no  sufficient  reason  for  the  esta- 
blishment of  unbending  rules,  imposing  on  the 
judge  the  obligation  of  forming  the  conclusion 
indicated. 

Why?  Because,  in  proportion  as  the  rule  is 
safe,  secure  against  being  productive  of  erro- 
neous decision,  it  is  in  the  same  proportion 
useless.  Safe,  it  is  not  effective ;  effective,  it 
is  not  safe. 

Suppose  a  rule  laid  down,  that,  in  every  cause 
in  which  virginity  may  happen  to  come  in  ques- 
tion, parturition  shall  be  regarded  as  a  fact  con- 
clusively disprobative  of  it.  The  rule  would  be 
innocent  enough ;  but  where  would  be  the  use 
of  it  ?  Is  there  any  the  least  danger,  that,  by 
any  judge  or  set  of  judges  by  whom  parturition 
has  been  admitted  to  have  been  satisfactorily 
proved,  the  existence  of  sexual  intercourse 
should  be  disaffirmed? 

If  the   establishment  of  any  one  such  rule 
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would  be  proper,  so  would  that  of  as  many 
others  as  could  be  constructed.  But  in  this 
way  a  complete  system  of  physical  science 
would  be  to  be  established  by  authority,  and 
engrafted  into  the  system  of  judicial  procedure : 
and  limits  to  the  improvement  of  every  branch 
of  physical  science,  and  especially  of  the  most 
important  of  all — the  medical — would  be  fixed 
bylaw. 

No  rule  ought  to  be  laid  down,  rendering  the 
exhibition  of  this  or  that  evidentiary  fact  neces- 
nry  as  a  condition  sine  qud  no?i  to  a  judicial 
decision  affirming  or  assuming  the  existence  of 
my  other  fact  in  the  character  of  a  fact  indi- 
cated, and  requiring  for  the  proof  of  it  the  proof 
rfsuch  evidentiary  fact. 

Reasons. — If  the  probative  force  of  the  other 
parts  of  the  evidence  is  not  sufficient  to  pro- 
duce persuasion  on  the  part  of  the  judge,  per- 
vasion will  accordingly  not  be  produced ;  and 
the  rule  restraining  the  judge  from  acting  on 
the  ground  of  such  persuasion  will  be  unneces- 
sary- and  useless.  If  the  probative  force  of  the 
eyuence  is  sufficient  to  produce  such  persua- 
sion, and  such  persuasion  is  produced  accord- 
ingly, although  the  proof  of  the  evidentiary  fact 
in  question  be  wanting, — the  restrictive  rule  is 
improper,  prejudicial  to  the  interests  of  truth 
ttid  justice. 

In  the  history  of  law,  be  the  country  what  it 
may,— the  further  we  go  back,  the  more  numerous 
the  mstances  we  may  expect  to  find  of  convic- 
tHHis  and  executions  on  insufficient  evidence : 
hwt,  for  the  opposite  reason,  the  longer  we  go 
on  in  the  track  of  civilization,  the  more  rare  we 
mdy  expect  to  find  the  instances  of  such  errors 
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ia  judicature  as  have  the  weakness  of  the  mental 
faculties  for  their  cause.  It  is  in  the  strength 
which,  by  the  continually-increasing  stock  of  in- 
formation, may  be  given  to  the  mental  faculties  of 
j  judges  by  apposite  instructions  drawn  from  cor-^ 
rect  and  comprehensive  views  of  the  subject,  that 
the  true  preservative  against  such  errors  is  to  be 
looked  for :  not  in  the  restrictive  operation  of 
unbending  rules  of  evidence. 

If  there  be  any  cases  in  which  any  such  im- 
bending  rules  promise  upon  the  whole  to  be  be* 
neficial  to  the  interests  of  truth  and  justice,  the 
two  following  seem  to  be  of  the  number : 

1 .  Where,  —  the  mischief  of  the  decision,  if 
erroneous,  being  in  a  certain  respect  irreparable, 
and  (by  reason  of  the  distance  of  the  tribimal 
from  the  seat  of  government  or  otherwise)  the 
confidence  reposed  in  it  by  the  legislatcnr  in* 
ferior  to  that  which  is  reposed  by  him  in  some 
other  and  higher  tribunal,  —  cases  are  accord- 
ingly marked  out,  in  which,  on  the  ground  of 
evidence  of  such  or  such  a  description,  or  with- 
out the  concurrence  of  evidence  of  such  or  such 
a  description,  a  decision  productive  of  suck 
irreparable  consequences  shall  not  be  pro- 
nounced, or  shall  not  be  executed. 

It  is  upon  this  same  principle,  that,  in  the 
Austrian  code,  certain  offences  are  marked  out, 
such  as  magic  and  witchcraft,  in  relation  to 
which  the  inferior  tribunals  of  distant  pro^^inces 
are  forbidden  to  proceed  upon  any  evidence. 

2.  The  other  case  comprehends  in  its  whole 
extent  the  range  of  capital  punishment :  the 
only  species  of  punishment  which  is  absolutely 
and  totally  irreparable.  But,  of  the  consider* 
ation  of  this  irreparability,  what  is  the  true  re- 
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suit  ?  The  impropriety  of  this  mode  of  punish- 
ment :  not  the  propriety  of  those  unbending 
rules. 

In  the  instance  in  question,  it  was  the  consi* 
deration  of  the  nature   of  the   punishment — 
<tf  the  property  thus  belonging  to  it  —  that 
called  into  action  the  humane  temerity  of  the 
judge.     In  every  system  of  law  into  which  this 
irreparable  mode  of  punishment  has  been  ad- 
mitted» — but  most  of  all  in  the  English  system, 
bwhich  the  fondness  shewn  to  it  is  so  great,  and 
80  C(Mitinually  upon  the  increase, — the  system 
of  procedure  in  general,  and  of  the  law  of  evi- 
dence in  particular,  teems  with  rules  and  prac- 
tices tending  to  the  encouragement  of  crimi- 
oality  in  every  shape,  and  most  of  all  in  such  as 
are  most  mischievous.    Capital  punishment  has 
thus  been  all  along  operating,  and  will  continue 
to  operate  with  continually  increasing  force,  as 
a  slow  poison  upon  the  whole  system  of  *proce- 
dnre,  including  that  of  evidence.     Thus  it  is 
that  the  work  of  real  inhumanity  and  of  false 
humanity,  of  folly  under  that  specious  name,  go 
^  together :  and,  while  substantive  law,  with 
its  favourite  and  unwearied  instrument,  capital 
punishment,  is  straining  every  nerve  to  tighten 
the  bands  of  society, — adjective  law,  with  its 
prejudices  and  inconsistencies,  is  as  pertinaci- 
OQsly  employed  in  loosening  them. 

From  the  above  theoretical  propositions,  the 
following  practical  instructions  of  a  monitory 
oature  seem  deducible : 

I.  Warnings  tending  to  prevent  under-valu* 
ation. 

I*  Reject  no  article  of  circumstantial  evi- 
dence on  the  score  of  weakness. 
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2.  Much  less  on  the  score  of  its  not  being  con- 
clusive. 

3.  Hold  not  the  aggregate  mass  insufficient, 
for  the  separate  insufficiency  of  the  elementary 
articles. 

4.  Hold  not  an  aggregate  mass  of  circum- 
stantial evidence  insufficient,  for  the  mere  want 
of  an  article  of  this  or  that  one  description. 

5.  Hold  not  circumstantial  insufficient,  as . 
such,  for  the  mere  want  of  direct  evidence :  viz. 
where  direct  evidence  is  not  obtainable,  or  not 
without  preponderant  inconvenience  in  the  shape 
of  delav,  vexation,  and  expense. 

6.  Hold  not  direct  evidence  insufficient, 
merely  for  the  want  of  circumstantial. 

II.  Warnings  tending  to  prevent  over- valua- 
tion. 

7.  (1.)  S6t  down  no  article,  nor  any  aggre- 
gate mass,  of  circumstantial  evidence,  as  even 
provisionally  conclusive  in  all  cases. 

8.  (2.)  Much  less  as  conclusive  against,  or 
(what  comes  to  the  same  thing)  to  the  exclusion 
of,  all  counter-evidence. 

9.  (3.)  Content  not  yourself  with  general 
circumstantial  testimony,  when  you  can  have 
special  direct  testimony  from  the  same  source. 

10.  (4.)  Whatever  evidence  (in  particular, 
circumstantial  evidence)  other  than  that  pro- 
duced by  interrogation  of  the  respective  parties, 
presents  itself;  if  the  situation  of  the  party  be 
such  as  to  present  any  probability  of  his  being 
able  to  give  explanation  of  it  (i.  e.  to  contribute 
either  to  give  completeness  or  correctness  to  it, 
or  to  the  inferences  deducible  from  it), — fail  not 
to  employ  interrogation, — judicial  interrogation, 
applied  to  the  party, — for  tiie  explanation  of  it. 
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'  11.  (5.)  Reject  not  circumstantial  as  need* 
less,  on  account  of  the  abundance  of  direct. 

Sect.  II.  — Errors  of  jurists^  from  neglect  of  the 

above  rules. 

The  warnings  given'above  are  (it  may  be  said) 
reasonable  enough;  but  are  they  not  too  ob- 
viously so  to  be  of  any  use  ? 

Among  the  errors  thus  pointed  at,  not  one 
perhaps  that  has  not  been  embraced  in  prac- 
tice, propagated  by  law-writers,  or  (what  is 
worse;  carried  into  effect  by  legislators  and  by 
judges. 

In  each  part  of  the  field  of  evidence,  after 
what  presents  itself  as  the  path  of  utility  and 
reason  has  been  traced  out,  the  course  taken 
in  the  present  work  is  to  bring  to  view  the 
deviations  made  from  it  by  the  most  distin- 
guished systems  of  established  law,  the  Ro- 
man and  the  English.     Such,  accordingly,  is 
the  course  pursued  on  the  occasion  now  in 
Iwtnd:    except  that,  —  as   exemplifications   of 
Bueh  deviation  cannot  be  found  for  every  one 
of  the  above  monitory  rules,  —  to  supply  the 
deficiency,  the  view  given  of  the  established 
pfactice  in  the  two  systems  will  here  be  pre- 
ceded by  a  few  examples,  taken  from  the  spe- 
culations of  jurists,  whose  notions  in  regard  to 
^  points  in  question  do  not  appear  as  yet  to 
We  been  on  any  occasion  explicitly  adopted, 
w  as  to  have  given  birth  to  practice.     With  a 
view  to  this  particular  subject,  the  order  given 
to  the  monitory  rules  should  also  have  been 
given  to  the  examples :  but,  to  avoid  confound- 
ing unauthoritative  notions  with  authoritative 
practice,  the  particular  principle  has  been  sa- 
crificed to  the  general  one. 
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1 .  An  aggregate  body  of  circumstantial  evi* 
dence  treated  as  insufficient,  on  the  ground  of 
the  separate  insufficiency  of  the  elementary 
articles. 

When,  in  a  penal  cause,  the  charge  is  sup- 
ported (as  is  commonly  the  case)  by  a  numfaier 
of  evidentiary  facts,  with  or  without  direct  tes- 
timony to  the  principal  fact  in  question ;  a 
natural,  and,  on  the  part  of  the  advocate  for 
the  defendant,  a  necessary  course,  is,  to  take 
the  body  of  evidence  to  pieces, — to  examine 
each  member  of  it,  each  •  evidentiary  fact, 
separately,  —  and,  from  the  inconclusiveness 
of  each,  to  infer  the  inconclusiveness  of  the 
whole. 

In  the  case  of  Captain  Donnellan,  on  the 
criminative  side  no  article  whatever  of  direct 
evidence  was  produced,  but  a  prodigious  nam* 
ber  of  criminative  facts — articles  of  circumstan- 
tial evidence.  After  he  was  executed,  a  book 
was  written  to  prove  the  evidence  insufficient* 
Each  criminative  fact  was  taken  separately: 
how  inconclusive  this  I  how  inconclusive  thatl 
and  so  on  :  each  being  inconclusive  of  itself, 
the  inference  was,  that  so  they  were  all  of  them 
put  together.  Of  the  individual  premises,  each 
taken  separately,  the  truth  was  undeniable; 
but  the  collective  conclusion  did  not  follow. 

Donnellan  practised  distillation :  as  a  proof 
of  poisoning,  what  did  that  amount  to? — next 
to  nothing.  At  that  rate,  all  distillers  would  be 
poisoners.  Not  engaged  in  that  or  any  other 
occupation  with  a  view  to  profit,  nor  yet  oc- 
cupying himself  with  chemistry  in  any  other 
shape,  still  he  practised  distillation :  what  did 
that  again  amount  to?  —  some  small  matter, 
perhaps,  but  very  little  more.    At  that  rate,  all 
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the  Lady  Bountifuls  (a  class  which,  though  not 
quite  so  numerous  as  formerly,  is  not  yet  quite 
extinct)  would  be  poisoners. 

He  distilled  what  there  was  reason  to  think 
was  laurel-water, — a  known  poison,  not  known 
to  be  used  for  any  other  purpose:  the  proof 
strengthens,  though  still  very  tar  from  conclu- 
sive. 

Thus  much  as  to  preparations,  though  there 
were  others  in  the  case.  Go  on  next  to  motives. 
The  relation  of  the  defendant  to  the  deceased 
was  such,  that,  upon  the  death  of  the  latter,  a 
large  property  was  to  devolve  upon  the  former. 
Here,  then,  was  temptation — a  sinister  motive, 
to  which  he  stood  exposed.  What  he  saw,  what 
he  could  not  but  see,  was,  an  advantage  (and 
that  to  a  great  amount)  on  the  point  of  accruing 
to  him  on  the  happening  of  that  event.  In  that 
point  of  view,  he  was  urged  by  a  particular  spe- 
cies of  motive  (pecuniary  interest)  to  use  his  en- 
deavours for  the  bringing  about  of  that  event.  In 
that  point  of  \dew,  he  stood  exposed  to  the  im- 
pulsive action  of  that  motive.  Does  it  follow 
that  he  yielded  to  the  impulse  ?  Here  was  a 
survivor  who  had  profit  in  expectancy  upon  the 
death  of  the  deceased.  Does  it  follow  that, 
at  the  expense  of  so  horrible  a  crime,  he  used 
his  endeavour  for  the  procuring  of  such  death  ? 
At  that  rate,  the  most  common  of  all  causes  of 
death  is  parricide. 

Ill-humour  has  been  observed  between  man 
and  wife:  the  woman  dies.  Is  this  a  proof 
that  she  died  by  murder,  and  that  her  husband 
was  the  murderer?  At  that  rate,  the  few 
couples  excepted  who   might  be   capable   of 
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making  title  to  the  flitch  at  Dunmow,  all 
married  men  an(l  all  married  women  are  mur- 
derers. 

2.  An  a^^gate  body  of  evidence  held  in- 
sufficient,  for  want  of  a  particular  article  of 
circumstantial  evidence. 

In  several  instances  that  have  .been  made 
public,  and  in  a  number  greater  than  might 
at  first  view  have  been  supposed, — a  defendant 
has  been  convicted  of  the  murder  of  a  man, 
who  has  afterwards  made  his  appearance  in  a 
living  state. 

In  consideration  of  the  fatal  errors  in  judica- 
ture thus  brought  to  light,  instances  have  been 
mentioned  in  which  a  judge  has  declared  his 
resolution  never  to  concur  in  any  conviction,of 
murder,  where  the  dead  body  has  not  been 
found.  But  a  resolution  known  to  be  thus 
declared,  (at  least  if  corroborated  by  a  known 
instance  in  which  such  resolution  has  been 
acted  upon),  is  sufficient  to  give  birth  to  a  rule 
of  jurisprudential  law.  • 

The  motive  of  the  determination  was  evi- 
dently a  laudable  one:  but  the  consequences 
of  the  determination,  if  converted  into  a  rule, 
and  that  without  exception,  and  known  to  be 
so,  would  be  in  the  highest  degree  prejudicial 
to  justice.  To  secure  to  himself  impunity,  a 
murderer  would  have  no  more  to  do  but  to  con- 
sume or  decompose  the  body  by  fire,  by  lime, 
or  by  any  other  of  the  well-known  chemical 
menstrua;  or  to  sink  it  in  an  unfathomable 
part  of  the  sea.  In  any  of  these  ways  might 
the  body  be  effectually  got  rid  of;  and,  though 
it  were  in  the  face  of  any  number  of  witnesses. 
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the  rule  being  established  without  the  corre- 
spondent exceptions,  impunity  would  follow  of 
course. 

Nor  yet  would  the  rule  afford  the  security 
it  aims  at,  without  another  condition,  not  ex- 

Eressed  upon  the  face  of  it.  The  body  found, — 
y  what  evidence  is  it  to  be  proved  to  have 
been  found  ?  The  judge  before  whom  the  prose- 
cution for  the  homicide  is  to  be  tried,  —  is  it  to 
his  eyes  that  the  body  is  to  be  produced  ?  This 
is  not  in  any  case  what  is  meant.  What,  pro- 
bably enough,  is  meant,  though  not  expressed, 
is,  that  the  existence  of  the  body  in  a  dead 
state  should  have  been  ascertained  by  the  testi- 
mony of  some  ocular  witness,  whose  trustwor- 
thiness is  regarded  as  being  exception-proof: 
for  example,  in  English  law,  the  coroner  with 
his  jury.  For,  if  any  testimony  at  large  is  to  be 
regarded  as  sufficient,  the  intended  security  is 
gone.  "  I  saw  the  body  of  Titius  after  he  was 
dead : "  "I  saw  Sempronius  beat  out  the  brains 
of  Titius."  Falsehood  may  attach  with  as 
little  difficulty  upon  the  one  speech  as  upon 
the  other.* 


^  The  evidence  so  anxiously  looked  out  for  by  this  worthy 
judge  was  of  the  sort  which  the  Romanists  have  in  view  by 
the  term  carpus  delicti^ — the  body  of  the  offence,  —  in  so  far 
as  they  have  any  thing  determinate  in  view.  The  body  of 
the  offence ;  meaning  the  fact  of  the  offence :  evidence  of 
the  fact  of  the  offence,  —  evidence  of  that  sort  by  which  the 
fact  of  the  offence  may  be  indicated,  without  affording  any 
indication  of  the  person  of  the  offender.  In  the  case  of  real 
evidence,  the  indication  thus  afforded  is  frequently,  though 
not  constantly  and  necessarily,  thus  confined.  In  tne  case  of 
testimonial  evidence,  the  most  natural  case  is,  that  the  fact  of 
the  offence  and  the  person  of  the  offender  should  be  com- 
prised in  the  same  narrative.   That  (in  addition  to  direct  tes- 
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3.  An  imperfect  body  of  circumstantial  eri* 
dence  set  down  as  conclusive,  for  want  of  due 
attention  to  supposable  infirmative  facts. 

Of  the  need  there  may  be  for  these  warn- 
ings, an  exemplification  may  be  seen  in  the 
doctrine  of  Lord  Coke.*  Of  his  division  of  pre* 
sumptions  (i.  e.  of  circumstantial  evidence)  into 
three  degrees,  in  respect  of  force,  —  violent, 

Erobable,  and  light  or  temerarious, — mention 
as  been  made  upon  another  occasion,  in  ano-> 
ther  place.f  "  Violenta  presumptio"  (says  he) 
"  is  many  times"  (in  many  instances)  '*  plena 
probatio"  (full  proof)  :  and  the  instance  he 
gives  is  this :  — "  As  if  one  be  run  thorow 
the  bodie  with  a  sword  in  a  house,  whereof 
he  instantly  dieth,  and  a  man  is  seen  to  come 
out  of  that  house  with  a  bloody  sword,  and 
no  other  man  was  at  that  time  in  the  house/' 
"  Presumptio  probabilis  moveth  little,  but  pre- 
sumptio  levis  sen  temeraria  moveth  not  at  all." 
To  the  probative  force  of  this  body,  or  rather 
article,  of  circumstantial  evidence,  two  facts 
present  themselves  in  the  character  of  suppos- 
able infirmative  facts. 

1 .  The  deceased  plunged  the  sword  into  his 
own  body,  as  in  the  case  of  suicide :  the  ac- 
cused, not  being  in  time  to  prevent  him,  drew 

timonial  evidence)  circumstantial,  and  more  particularly  real 
evidence,  is  highly  desirable,  and  ought  accordingly  to 
be  looked  out  for,  especially  in  case  of  homicide,  is  evi- 
dent enough.  But  a  rule  requiring  it  as  indispensably 
necessary  in  all  cases,  would,  besides  the  unreasonable- 
ness of  it,  be  inconsistent  with  the  necessary  practice  in 
regard  to  a  large  division  of  crimes.  It  is  of  the  nature 
of  all  verbal  offences,— offences  committed  by  mere  words,^ 
not  to  be  productive  of  any  real  evidence. 

♦  Co.  Litt.  6.  t  Vol.  1.  p.  96. 
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out  the  sword,  and  so  ran  out,  through  confu- 
sion of  mind,  for  chirurgical  assistance. 

2.  The  deceased  and  the  accused  both  wore 
swords.  The  deceased,  in  a  fit  of  passion, 
attacked  the  accused.  The  accused,  being 
close  to  the  wall,  had  no  retreat,  and  had 
lust  time  enough  to  draw  his  sword,  in  the 
hope  of  keeping  off  the  deceased:  the  de- 
ceased, not  seeing  the  sword  in  time,  ran 
upon  it,  and  so  was  killed. 

Other  suppositions  might  be  started  besides 
these  ;  nor  do  these  exculpative  ones  either 
of  them  seem  in  any  considerable  degree  less 
probable  than  that  criminative  one :  if  so,  the 
probability  of  delinquency,  instead  of  being 
conclusive,  is  but  as  1  to  2. 

Such  is  the  evidence  upon  which  the  father 
of  English  jurisprudence  would  have  pronounced 
a  man  guilty  without  scruple. 

What  it  is  he  would  have  found  him  guilty 
of,— murder  or  manslaughter,— a  capital  crime, 
or  a  crime  short  of  capital, — he  does  not  say: 
murder,  probably  enough ;  since  manslaughter, 
being  a  sort  of  alleviation,  requires  special  evi- 
dence :  murder,  accordingly,  is  the  verdict  which 
the  coroner's  jury  find  of  course,  where  no  alle- 
viating circumstances,  to  reduce  it  to  man- 
slaughter, have  presented  themselves.* 

*  Here  would  come  in  one  use  of  a  table  of  circumstantial 
eridence.  On  the  supposition  of  criminality,  criminative 
ciTCumstances  of  the  description  in  question  could  scarcely 
Aul  to  be  accompanied  by  a  variety  of  other  circumstances  of 
the  same  tendency: — apposite  motive,  apposite  disposition, 
previously-known  enmity^  preparations,  previous  threats,  con- 
fessortal  discourse,  crimmative  deportment  (contemporary  or 
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Sect.  III. — Defects  of  established  systems,  frani 

neglect  of  the  above  rules. 

1.  General  circumstantial  testimony^ receiveji 
to  the  exclusion  of  special  direct  testimony  fipiii 
the  same  source,  as  also  of  all  counter-evidence^ 
is  exemplified  in  the  instance  of  the  several  sorta 
of  actions  or  suits  to  which  the  evidence  called 
wager  of  law  applies.  Restoration  of  a  specific 
thing  is  claimed  at  the  defendant's  hands.  By 
whatsoever  body  of  apposite  evidence,  direct  or 
circumstantial,  the  claim  is  supported ;  the  de^ 
fendant  is  allowed  to  adduce  the  counter-evi^ 
dence  thus  denominated,  and  the  evidence  in 
support  of  the  claim  becomes  inadmissible. 
The  defendant  comes  into  court,  and  denies,  in 
general  terms,  the  fact  (whatever  it  be)  on  the 
ground  of  which  the  obligation  is  sought  to  be  invr 
posed  upon  him.  Along  with  him  comes  a  po3S§ 
of  other  witnesses  :  number,  a  dozen,  neither 
more  nor  less.  They  know  nothing  about  the 
matter  ;  but,  by  the  opinion  they  have  of  him, 
they  are  certain  that  what  he  says  is  true.  The 

subsequent) ;  all  these  articles  of  psychological  evidenoe, 
under  all  or  any  of  their  numerous  modifications;  not  to 
mention  such  further  real  evidence  as  might  have  been 
afforded  by  a  transaction  so  described. 

One  mode,  and  that  not  a  very  unobvious  one,  of  throwing, 
light  upon  so  dark  a  subject,  would  have  been  to  subject  the 
accused  to  a  judicial  examination.  But  this,  for  any  other 
purpose  than  that  of  judging  whether  to  commit  the  man  or 
let  him  out  to  bail,  an  English  lawyer  (if  not  then,  at  least 
now)  would  start  from  and  be  shocked  at.  Nemo  teneiwr 
seipsum  cuxusare.  Pronounce  a  man  guilty  without  examinr 
ation  ? — yes ;  in  this  consists  English  mercy.  Examine  him, 
to  judge  whether  he  be  guilty  or  not? — no;  the  idea  is  «ot  to 
be  endured. 
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evidence  they  furnish   is  so  much  character 
evidence. 

Swearers  of  this  denomination  are  like  ghosts 
and  witches :  nowhere  do  they  exist ;  but  in 
many  and  many  a  place  they  do  as  much  mis- 
chief as  if  they  did.  Two  or  three  sorts  of 
actions  are  altogether  laid  asleep  by  them ;  and 
the  effect  of  it  is,  that,  for  no  one  moveable 
thing  that  he  has,  has  an  Englishman  any  re- 
medy at  law.  Money  is  given  him  instead  of 
it.  The  sum  is  never  equal  in  value  to  the 
injury  sustained  by  the  want  of  the  thing 
sought.  To  keep  the  thing,  at  the  price  thus 
put  upon  it,  is  always  at  the  option  of  the 
wrong-doer. 

In  Roman  law,  general  circumstantial  testi- 
mony accepted  in  lieu  of,  or  in  addition  to, 
special  direct  testimony  from  the  same  source, 
IS  exemplified  in  the  cases  where  the  oath 
denominated  juramentum  expurgatorium*  was 
employed.  The  cases  being  penal,  and  the 
evidence  on  the  criminative  side  neither  suf- 
ficient for  conviction  nor  yet  for  torture,  the 
judge  might,  if  he  thought  fit,  call  upon  the 
defendant  to  swear  to  his  non-delinquency  in 
general  terms :  of  a  fixed  formulary  for  that 
purpose,  I  know  no  instance.  The  description 
of  the  practice  is  obscure  and  vague  enough, 
like  every  thing  else  in  Roman  law. 

In  these  as  in  all  other  penal  cases,  inter- 
rogation of  the  defendant  himself  was  in  the 
power  of  the  judge  :  extraction,  consequently, 
of  a  full  body  of  confessorial  evidence,  or  of  the 

« 

♦  Heinecc.  lib.  XII.,  tit.  ii.,  pars  ii.,  p.  292. 
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denegatory  testimony  given  by  him  in  lieu  of 
it  (testimony,  of  which,  on  the  supposition 
of  delinquency,  more  or  less  must  have  been 
false). 

Was  this  power  employed  ?  This  was  letting 
off  a  delinquent  upon  bad  and  unsatisfactory 
evidence,  when,  upon  better  evidence,  and  (in 
case  of  confession)  the  very  best  of  all,  he  had 
been  either  shewn  to  be  not  guilty,  or  shewn 
to  be  guilty.  This  is  recurring  to  inferior  evi* 
dence,  after  receiving  superior  evidence  from 
the  same  source.  It  is  like  Harpagon  in  the 
play:* — Rends  moiy  sans  te  fouiller,  ce  que  tu 
nias  vol6 :  the  search  had  already  been  made, 
and  produced  nothing. 

Has  the  power  remained  unemployed  ?  This 
is  employing  the  inferior  to  the  exclusion  of 
the  superior  evidence.  It  is  as  if  the  master, 
persuaded  of  the  guilt  of  his  innocent  servant, 
nad  contented  himself  with  saying  to  him — 
*'  tell  me  whether  you  are  guilty  or  no;'  forbear- 
ing purposely  to  make  search. 

Juramentum  suppletorium. — This  was  an  oath 
in  certain  non-penal  cases.  It  possessed,  in 
common  with  the  juramentum  erpurgatorium, 
the  feature  which  renders  it  applicable  to  this 
purpose.  In  different  nations,  on  different 
occasions,  it  appears  to  have  been  employed 
in  the  character  of  an  evidentiary  fact ;  right 
of  some  sort  or  other  being  the  fact  indicated, 
— right  to  some  service,  such  as  that  very  ex- 
tensive sort  of  service  which  consists  in  the 
transfer  of  money  or  money's  worth  to  the 

*  Moliere's  Avare, 
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^possessor  of  the  right, — right  to  an  exemption 
aom  an  obligation  of  that  or  some  other  nature, 
.dwught  to  be  imposed  on  him. 

'uie  error  applicable  to  the  present  purpose 
-^^onsisbs  in  the  acceptance  of  a  vague  assertion, 
3n  addition  to,  or  to  the  exclusion  of,  a  specific 
statement ;  of  an  article  of  weak  circumstan- 
^al  evidence,  in  addition  to,  or  in  exclusion 
^^>f,  a  body  of  direct  evidence  from  the  same 
«(mrce.* 

2.  Evidentiary  facts  excluded  altogether, 
"cmder  the  idea  of  their  being  weak ;  and  even 
«nder  that  of  their  not  being  conclusive. 

In  the  case  of  this,  as  of  every  other  species 
of  evidence,  the  production  of  it  should  neither 
^  compelled  nor  admitted,  when  by  such 
compulsion  or  admission  more  evil  will  be 
produced  in  respect  of  the  collateral  ends  of 
justice  (viz.  avoidance  of  delay,  vexation,  and 
^nse),  than  by  the  exclusion  of  it,  in  respect 
pfthe  direct  end  of  justice,  viz.  by  danger  of 
indecision. 

■Except  on  this  ground,  however,  there  is  no 
evidence,  presented  in  the  character  of  circum- 
stantial evidence,  the  production  of  which 
^'^ght  not  to  be,  not  only  permitted,  but  com- 
pcDed.  In  particular,  no  such  evidence  ought 
t<^  be  excluded  on  the  ground  of  deficiency  in 
point  of  probative  force. 

yhy  should  any  be  excluded  ?  Operative, 
rt  is  useful ;  inoperative,  it  is  innocent. 

.  *  In  addition  to  this  error,  comes  that  of  forbearuig  to  give 
jwncc  the  benefit  of  cross-examination,  together  with  the 
^^r  securities  for  trustworthiness  that  stand  in  connexion 
J^  that  essential  practice.  But  this  latter  is  an  error  that 
Wongs  not  to  the  present  head.    Sec  Book  II.  Securities. 

VOL.  III.  R 


The  rashness  with  which^  ou  different  pre- 
tences, exclusiens— peremptory  and  inexorable 
exclusions — have  been  put  upon  evidencesi  ef 
different  descriptions^  by  men  of  law,  will  be 
matter  of  ample  observation  in  anoth^  plafia*^ 
The  ground  which  forms  the  subject  of  tha 
present  book  is  that  dn  which  this  rasbpe— 
has  displayed  itself  with  least  violence. 

From  oral  evidence, — circumstantial  evidenoe 
orally  delivered, —  it  seems  to  have  abstained 
altogether:  in  the  permanent  texture  of  written 
evidence,  it  has  found  (as  it  were)  soUd  gronnd 
to  fasten  upon. 

In  the  shape  of  parol  evidence, — ^be  the  evi- 
dence, when  of  this  description^  ever  so  slight^ 
he  the  inference  it  affords  ever  so  short  of  being 
conclusive, — there  is  no  objecticm  to  the  recep^ 
tion  of  it.  In  this  shape,  imagination  cannot 
frame  a  circumstance  mwe  trifling,  more  in- 
conclusive, than  many  are  which  have  been 
admitted  to  be  produced  in  evidence,  and  con- 
tinue to  be  admitted  in  every  day's  practice. 

Admitted  ?---Yes ;  and  with  great  and  just 
effect.  Why  ?  Because  (not  to  speak  of 
greater  numbers)  even  two  articles  of  circuaib* 
stantial  evidence, — though  each  taken  by  itself 
weigh  but  as  a  feather,  —  join  them  together, 
you  will  find  them  pressing  on  the  delinquent 
with  the  weight  of  a  mill-stone. 

Give  to  the  evidence  in  question  the  form  of 
a  written  document,  the  treatment  it  meets 
with  is  reversed.  An  inexorable  bar  is  now 
opposed  to  it.  Presented  by  the  mouth  of  a 
witness,  be  its  Value  ever  so  small,  it  is  allowed 

*"  S€«  B^k  IX.  EXCLISION. 
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t0  pass  for  whatever  it  is  wiMrth :  presented  ia 
writing,  if  it  fall  short  of  being  conclusive,  it  k 
aot  aik)wed  to  go  fc»r  any  thing. 

So  it  be  exhibited  vk^d  voce,  no  matter  how 
remote  and  inconclusive  the  evidentiary  fact 
jnpprted  by  the  circumstantial  evidence.  When 
Kceived,  the  impression  made  by  it  may  be 
slight,  or  amount  to  nothing;  but  the  lightness 
of  it,  how  extreme  soever,  is  never  made  into  a 
ground  for  the  exclusion  of  it.  It  is  only  when 
consigned  to  writing  that  it  is  scrutinised  before 
admission,  and,  if  not  looked  upon  as  weighty 
enough  to  he  conclusive,  is  thrown  out  as 
worthless.  Rash  exclusion  on  one  side,  or 
equally  rash  exclusion  on  the  other :  rash  ex- 
clusion of  the  lot  of  evidence  in  question,  or  rash 
exclusion  of  every  other  evidence  that  might 
have  been  opposed  to  it :  such  is  the  only  al- 
ternative. 

A  record  (says  the  isamortal  Gilbert,  the 
^Aer  of  the  law  of  evidence,)  a  record  is  a  dia*r 
gtam  whereby  right  is  demonstrated.  To  appear, 
aaul  not  to  command  asseAt,  is  beneath  its  dig- 
nity :  where  demonstration  enters,  dpubt  finds 
no  room  to  stand  upon. 

Numerous  are  the  instances  in  which  the  ad- 
missibility of  matters  of  record,  in  proof  of  the 
existence  of  other  matters  of  record,  has  been 
disputed;  and  in  some  it  has  been  disputed 
wi^  success:  with  relation  to  the  fact  sup- 
posed to  be  indicated,  the  existence  of  the  docu- 
ment in  question  has  been  pronounced  no  evi- 
dence ;  or  (what  comes  to  the  same  thing)  the 
court  has  in  that  character  declared  it  inad- 
missible,— refused  to  pay  regard  to  it. 

That  the  ultimate  decision  which  has  taken 
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place  in  consequence  of  this  rejection  has  been 
contrary  to  truth  and  justice,  is  more  than^  in 
all  or  any  of  these  instances,  I  could  take  upon 
me  to  affirm  :  an  opinion  to  that  effect,  well  or 
ill  grounded,  would  be  of  no  use :  materials  for 
forming  it  are  not  forthcoming.  Possibly,  in 
each  one  of  these  instances,  had  the  document 
been  received  in  evidence,  and  its  probative 
force  been  taken  into  consideration,  it  would 
have  been  found  inconclusive :  that  is,  the  whole 
of  the  evidence  on  that  side  (whether  the  docu- 
ment in  question  constituted  the  whole  or  only 
a  part  of  it)  would  have  been  considered  in  that 
light. 

Nor  yet  will  I  take  upon  me  to  say  (for  per- 
haps it  may  not  be  to  be  known,  and,  if  it  were^ 
the  result  of  the  inquiry  would  not  be  worth  the 
trouble)  whether,  in  the  several  instances  in  ques- 
tion, the  case  was,  that  the  evidence  was  rejected 
without  consideration  of  the  tenor  of  it.  Ex- 
cluded or  no  in  fact,  and  in  that  individual  cause, 
it  appears  at  any  rate  in  the  character  of  a  species 
of  excluded  evidence,  in  the  books  of  law.  Ac- 
cordingly, in  due  form  of  legal  architecture,  a 
species  of  case  is  built  upon  the  ground  of  it: 
and  thereupon,  as  usual,  in  each  succeeding 
cause  in  which  the  same  or  a  similar  point  pre* 
sents  itself,  the  question  is,  —  not  whether  the 
fact  happened,  —  but  whether  the  individual 
case  in  hand  belongs  or  does  not  belong  to  that 
species  of  case. 

What  is  the  consequence  ?  Though,  in  the 
individual  case  in  hand,  not  a  person  concerned 
that  is  not  persuaded  of  the  existence  of  the 
fact  indicated, — the  existence  of  the  document 
which,  supposing  it  to  exist,  would  be  decisive ; 
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persuaded,  and  that  by  the  other  document  the 
existence  of  which  is  exhibited  in  the  character 
of  the  evidentiary  fact ;  yet  still  the  decision  is 
to  be  directly  contrary. — Why?  Because  the 
case  is  of  the  same  species  as  that  in  which,  in 
die  former  instance,  an  evidentiary  document 
of  the  same  or  a  similar  species  was  regarded 
as  inadmissible. 

What,  then,  is  the  practical  conclusion  here 
contended  for  ?  It  is  this :  viz.  that  no  article  of 
evidence,  the  nature  of  which  is  to  operate  in 
the  character  of  circumstantial  evidence — ^whe- 
ther it  be  presented  in  the  form  of  oral  or  of 
written  evidence,  and  (if  in  the  form  of  written 
evidence)  whether  in  the  form  of  a  judicial  docu- 
ment or  any  other, — ought  equally  to  be  ad- 
nutted  :  the  judge  of  fact  being  left  equally  free, 
in  all  these  cases,  to  form  his  judgment  of  its 
probative  force.  That  accordingly,  in  those  in- 
rtances  where  (as  in  England)  the  function  of 
the  judge  of  fact  is  exercised  by  a  jury,  the 

Jiiestion  respecting  the  probative  force  of  the 
ocnment  in  question,  with  reference  to  the 
feet  alleged  to  be  indicated  by  it,  ought  to  be 
«ufered  to  be  submitted  to  them ;  in  the  same 
nianner  as  the  probative  force  of  any  article 
of  circumstantial  evidence  exhibited  to  them 
through  the  medium  of  oral  testimony. 

Circumstantial  evidence  at  large  (supposing 
•DO  legal  cause  of  exclusion  opposable  to  the 
testimony  of  the  reporting  witness),  circumstan- 
tial evidence,  as  such,  is  supposed  to  go  to  a 
jury ;  who,  being  simple  and  unlearned  persons, 
iire  left  to  judge  of  it  in  their  own  way,  without 
any  better  light  for  their  guidance  than  the 
Jignt   of  common   sense.      But  it  would   be 
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benea^  the  dignity  of  the  stiges  of  the  law 
to  suffer  themselves  to  be  led  by  any  such  Tmb- 
gar  gaida^nce.  When  they  judge^  it  must  be  bj 
rule  and  measure :  practice,  not  reasoii,  4S  their 
guide.  To  judge  of  the  probative  force  of  eviv 
d^ice  is  not  their  practice :  it  is  an  operation 
out  of  the  sphere  of  their  practice,  and  benesddi 
it.  The  sort  of  question  to  which  they  aire  ia 
use  to  find  answer,  is,  whether  a  piece  of  evi- 
dence shall  be  admitted  or  excluded.  Betweca 
being  admitted  and  being  deemed  conclusive  j; 
between  a  man's  being  heard,  and  his  exeroiaing 
an  absolute  command  over  liie  decisiom ;  tfaeit 
is  in  the  nature  of  things  a  medium  ob^as 
enough.  But  whatever  there  may  be  in  iia 
nature  of  things,  in  their  practice  there  is  none. 
If  admitted  (says  the  lawyer  to  himself)  it  is 
that  sort  of  evidence  that  must  be  conducive  i: 
for  who  is  there  that  shall  take  tqpon  hidi  tc 
pronounce  it  otherwise  ?  Not  I :  it  is  not  em 
province,  it  is  not  our  practice,  to  weigh  4he 
force  of  evidence.  Not  the  jury;  for,  being  a 
law  document,  it  belongs  not  to  them  to  judge 
of  it :  such  matters  are  too  high  for  them,  if 
I  considered  it  as  Conclusive,  —  insomuch  that, 
were  I  to  take  it  into  consideration,  I  afaoidd 
regard  it  as  absolutely  demonstrative  of  the 
fact  indicated? — Yes.  But  could  I  regard  it  in 
that  light  ?  No,  I  could  not.  What,  then,  ik  to 
be  done  with  it?  Done  with  it?  —  why,  what 
else  can  be  done  with  it  than  what  we  watt 
so  much  in  the  habit  of  doing  by  evidence  ^of^aH 
sorts,  and  for  any  the  slightest  reason,  or  no 
reason  ?  —  shut  the  door  against  it,  and  peiEiiae 
to  look  at  it. 
3.  A  single  article  of  circumstantial  evidence, 


set  out  as  being  of  i£self  conclusive  (viz.  of  the 
ezuto^ceoftfae  iisuct  tudicatftd),  is  an  incongruity 
exemplified  in  the  case  wl»en,  on  the  score  of  in- 
terest  (i.  e.  exposure  to  the  sinister  and  seductive 
fiction  of  this  or  that  species  of  motive),  ti  man 
is  excluded  from  the  faculty  of  giving  testimony 
in  the  cause.  Titius  has  such  an  interest  in  this 
^ause,  that,  supposing  him  to  swear  falsely  to 
«nch  or  such  a  fact,  and  thereby  commit  per- 
jury,  and  supposing  his  testimony  to  be  be- 
liewd,  he  would  be  a  gainer  by  such  per- 
jury. By  the  impulse  of  that  motive,  he  is 
prompted  to  commit  perjury;  therefore,  if 
heard,  he  would  perjure  himself;  therefore  he 
shall  not  be  «o  muefh  as  heard.  The  exclusion 
is  jnst  as  rational  as  if  Donnellan  had  been 
cooficted  of  Hhe  murder  on  no  other  evidence 
than  "thai:  of  his  being  next  in  remainder  to  the 
estate.  If  this  were  reason  as  well  as  law,  no 
vitness  ougfet  ever  to  be  beard  in  the  character 
of  a  witness :  no  man  ought  ever  to  be  out  of  the 
^Mllory. 

Observe,  that,  though  the  assumption  here 
made  were  always  realised,  it  would  not  stiM 
be  «uficientto*warrant  the.  exclusion  grounded 
en  it.  For  the  strongest  interest  which  a  wit- 
ness can  %!afe  in  being  guiky  of  mendacity  is 
inconsiderable,  in  comparison  of  the  interest 
by  wbich  a  defendant  under  examination  in  a 
capital  case  is  prompted  to  incur  the  same 
gmlt :  and  for  ihis  very  reason,  the  evidence 
which  a  man  in  this  situation  'yields  to  his  own 
prejudice  is  of  all  evidence  the  most  satisfac- 
tory. But  of  this  tnore  fully  in  its  proper 
jflace.'* 

•  Sw  Book  IX .  E X  c  Lv  »i ox . 
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Sect.  IV.  — Circumstantial  and  direct  evidence 
compared,  in  reject  of  probative  farce. 

In  respect  of  probative  lbrce»  circumstantial 
evidence  has  sometimes  been  put  into  com- 
parison with  direct,  both  being  considered  ia 
the  lump :  and,  on  a  survey  thus  superficial,  the 
superiority  has  sometimes  been  attributed  ta 
the  one,  sometimes  to  the  other. 

A  few  observations,  for  the  purpose  of  clear- 
ing up  the  subject,  may  perhaps  not  be  mis- 
employed. 

Possession  of  either  affords,  as  observed  above, 
no  reason  for  neglecting  the  other. 

But  it  may  happen,  that  (especially  in  a  penal 
case  on  the  defendant's  side)  evidence  of  one  of 
the  two  sorts  may  be  supposed  to  be  wanting : 
or,  in  a  cause  of  any  sort,  on  each  of  the  two 
opposite  sides,  evidence  of  the  one  sort  may 
stand  single,  or  predominate. 

Taking  circumstantial  in  the  largest  sense,, 
so  as  to  include  all  the  several  modifications 
that  have  here  been  referred  to  that  head ;  it  has 
already  been  observed  that  in  no  case  perhaps 
was  ever  a  mass  of  evidence  formed,  consisting 
of  direct  evidence  alone,  without  any  admixture 
of  circumstantial ;  more  especially  not  in  any 
disputed  case :  and  the  rather,  as  different  por- 
tions of  direct  evidence  will  operate  in  support 
of  each  other,  thus  acting  each  of  them  in  the 
character  of  circumstantial :  direct  evidence 
being  that  which  affords  not,  or  at  least  requires 
not,  any  inferences ;  whereas  circumstantial  is 
in  a  manner  composed  throughout  of  inferences. 

But  circumstantial  evidence  is,  on  the  other 
hand,  presented  oftentimes  without  any  admix- 
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ture  of  direct ;  and  in  that  pure  state  decisions 
are  often  grounded  on  it. 

Regarded  in  an  abstract  point  of  view, — the 
essence  of  the  species  being  considered,  with- 
out regard  to  the  quantity  naturally  found  in  a 
state  of  conjunction,  in  the  several  individual 
cases, — the  inferiority  of  circumstantial,  as  com- 
pared with  direct,  is  out  of  dispute.  Direct  evi- 
dence reauires  no  inference:  circumstantial 
evidence  is  composed  of  inferences :  and,  as 
already  observed,  there  is  scarce  an  inference 
to  which  it  may  not  happen  to  be  fallacious. 

Strictly  speaking,  in  the  case  of  direct  evi- 
dence (it  is  to  be  observed)  there  is  always  in- 
deed an  inference;  but  this  inference  is  in 
every  instance  of  the  same  nature :  from  the 
report  made  by  the  witness,  the  inference  that 
the  facts  contamed  in  that  report  are  true. 

Of  circumstantial  evidence,  by  way  of  argu- 
ment in  proof  of  the  superiority  of  its  probative 
force  over  that  of  direct  evidence,  it  has  been 
wid  that  it  cannot  lie.  But  it  is  only  of  certain 
modifications  of  circumstantial  evidence  that  the 
pr^sition  is  true. 

The  evidence,  and  the  only  evidence,  which 
cannot  lie,  is  that  which,  without  the  interven- 
twn  of  any  human  testimony,  presents  itself 
^u^tly  to  the  senses  of  the  judge.  In  this 
^^  is  r^tf/ evidence ;  and  such  involuntary  evi- 
dence as  is  exhibited  by  the  deportment  of  a 
PWy  or  an  extraneous  witness  while  under- 
fiP^gthe  process  of  interrogation.  In  this  same 
?^tioniseven  lying  testimony  (false  resvonsian) 
^K  considered  in  respect  of  the  inferences 
^'^ch,  on  the  supposition  of  its  mendacity,  it 
^rds ;  inferences  in  virtue  of  which  its  cha- 


1SB0  aBccMSTAArnAL.  (a««c;v. 

frnder  is  changed  tfrimi  tlvat  of  direct  to  tth«t  4il 
circumstantial  evidence. 

Btit  all  aadenoe,  wfaich^  in  its  way  fituntthe 
iiource  of  4?vadence  to  the  isenses  of  die  jodsej 
iiw  passed  tbroogii  the  lips  or  tke  pen  mm 
Iktiman  being,  is  no  less  susceptible  of  that  per- 
isicious  quaSftty  4han  direct  evidence  is.  Am  in 
4ihis  situation  »re  all  the  renoaining  nodifienr 
tions  of  cipcumstantial  evidence,  (real  evidence 
itself  not  excepted),  when,  by  baving  pastel 
tfaroug'h  the  lips  or  pen  of  a  deposing  witnena,  it 
has  sunk  into  tdie  state  of  supposed  reai  tvidemt 
Teported^ 

But  it  is  only  in  so  far  as  it  is  a  cause  «f  4^ 
iception,  and  in  so  ieir  as  it  acts  with  success  in 
that  character,  that  lying  is  productive  of  efliMAs 
4id¥erse  lio  the  ^ends  <]f  juistioe:  and  reai  >ev^ 
dence,  ift  has  been  seen,  is  no  less  'Oa^alble  -d 
acting  in  this  character  than  dinect  personal 
tevidence :  «eal  e^dence,  tike  wntten  levidenoe, 
feeing,  in  the  hands  of  a  forger,  a  source  ids 
less  capailAe  of  producing  deception,  than, 
when  passed  thrcMUgh  a  tmCTdaoious  ano«th  M 
pen,  the  direct  testimony  of  ^a  deposing  iwit- 
ttess  is« 

Thus  umach,  bowever,  is  trae,  viz*  that  it  4S 
only  here  and  there  by  accident  thsrt  realm^ 
denoe  is  cs^psble  of  being  fabricated,  or  by  al^ 
teratiovi  adapted  to  a  deceptitious  purpose: 
whereas  there  is  no  case  in  which  it  may  Mt 
happen  toyman,  in  the  character  of  a  deponent,  t# 
stain  \n%  deposition  by  mendaoil^,  if  be  sees 
what  to  him  wrms  an  adequate  inducenftent,  and 
is  ^orttent  to  run  the  risk. 

The  features  of  advantage  by  which  ciiEcuniH 
-s^tantial  evidence  is  in  a  mope  particular  man* 
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oier  fitted  iat  reBdermg  sernoe  to  the  caufie  of 
truth  and  justice,  seem  to  be  as  follows : 

l^  By  including  in  its  oonrposition  a  portion 
of  circumstantial  evidence,  the  aggregate  mass 
-on  either  side  is,  if  mendacious,  the  more  ex* 
posed  to  be  disprovied.  Every  false  allegation 
being  liable  to  oe  disprovied  iry  any  such  noto* 
riously  true  fact  as  it  is  incompatible  with ;  the 
•greater  the  (number  of  such  distinct  false  £Bu^ts, 
ihe  more  the  aggregate  mass  of  them  is  exposed 
-to  be  dis^proved :  for  it  is  the  property  of  <a 
•mass  of  circumstantial  >evideQce,  in  proportion 
4o  the  extent  of  it,  to  bring  a  more  and  more 
extensive  assemblage  of  facts  under  the  cogni- 
zance  of  the  judge. 

2.  Of  that  ^dditicmal  mass  of  facts,  thus  apt 
to  l>e  brought  upon  the  carpet  by  cdvcumstantial 
-evidence,  parts  mtoire^or  iless  considerable  in  num- 
i>^  will  have  been  brought  forward  by  so  many 
-different  deposing  witnesses.  But,  the  gr-eater 
liie  number  of  deposing  witnesses,  flie  more  sel- 
dom will  it  happen  that  any  such  concert,  and 
that  a  successful  one,  >bas  been  produced,  as  is 
necessary  to  give  effect  to  a  plan  of  mendacious 
testimony,  in  the  execution  of  which,  in  the 
character  of  deposing  witnesses,  divers  indivi- 
duals are  concerned. 

Thus,  suppose  a  guHty  defendant's  reliance 
jjlaced  in  a  false  mass  of  alibi  evidence.  The 
greater  the  number  of  mendacious  witnesses, 
who  depose  to  their  having  seen  him  at  the 
time  in  question,  at  a  place  at  which  he  really 
was  not  at  that  time,  (they  having  been  them- 
selves each  of  them  at  a  different  place  at  that 
time),  the  greater  the  number  of  false  deposi- 
tions, each  of  which  is  exposed  to  be  disproved 


262  .    ^UCUMSTANTIAL.  .  [Book  V. 

by  true  ones.  And  so  in  case  of  evidence  to 
character. 

3.  When,  for  giving  effect  to  a  plan,  of  men- 
dacious deception,  direct  testimony  is  of  itself, 
and  without  any  aid  from  circumstantial  evi^ 
dence,  regarded  as  sufficient ;  the  principal  con- 
triver sees  before  him  a  comparatively  extensive 
circle,  within  which  he  may  expect  to  find  a 
mendacious  witness,  or  an  assortment  of  men- 
dacious witnesses,  sufficient  to  his  purpose. 
But  where,  to  the  success  of  the  plan,  the  fabri- 
cation or  destruction  of  an  article  of  circum- 
stantial evidence  is  necesssuy ,  the  extent  of  his 
field  of  choice  may  in  this  way  find  itself  ob- 
structed by  obstacles  not  be  surmounted.* 

One  thmg  may,  on  this  occasion,  have  a 
claim  to  notice :  viz.  that,  in  a  great  (probably 
the  greater)  number  of  instances,  a  fact  ne- 
cessary to  be  established  in  disfavour  of  the 
defendant's  side — a  fact  necessary  to  be  esta- 
blished on  the  part  of  the  plaintiff, — belongs  to 
that  class  of  facts  which  is  scarce  capable  of 
being  proved  to  satisfaction  without  the  aid  of 
circumstantial  evidence. 

*  Instances  have  occurred,  where, — a  forged  instrument 
having  been  employed  in  the  execution  of  a  plan  of  depreda- 
tion,— the  employment  of  a  paper  with  a  wrong  stamp  has 
afforded  the  means  of  detection,  by  bringing  to  bear  against 
the  body  of  authenticating  evidence  a  mass  of  de-authenti- 
cating evidence  not  to  be  resisted.  On  a  species  of  stamped 
paper  not  in  use  (for  example)  till  the  year  1 800,  a  deed  was 
written,  purporting  to  have  been  executed  in  the  year  1799. 
The  non-existence  of  any  such  paper  at  the  time  of  the  date 
being  a  fact  of  the  utmost  notonety  among  the  officers  of  the 
stamp-office,  —  the  testimony  of  any  one  of  them,  being  thus 
placed  out  of  the  reach  of  all  effectual  temptation  to  men- 
dacity, would  be  sufficient  to  outweigh  the  opposite  testimony 
of  any  producible  number  of  ordinary  witnesses. 
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In  this  situation^  for  example,  are  all  those 
facts  of  a  psychological  class,  the  proof  of 
which,  as  against  the  defendant,  are  necessary 
to  his  conviction ;  and  which  cannot  be  provea 
by  direct  evidence  other  than  that  testimony  of 
his  own  —  that  confessorial  evidence  —  which 
nothing  but  an  assured  expectation  of  a  suf- 
ficient mass  of  inculpative  evidence  from  other 
Juarters  will  ever  prevail  upon  him  to  give. 
!riminative  or  otherwise  inculpative  consci- 
ousness;   inculpative,  criminative    intentions; 
to  which  is  added,  in  some  cases,  the  existence 
and  influence  of  this  or  that  particular  sort  of 
motive: — to  one  or  other  of  these  heads  may  be 
referred  the  psychological  facts,  proof  of  which, 
one  or  more  of  them,  is  (in  case  of  most  of  the 
offences   occupying  a  high  rank  in  the  scale 
of  criminality  or  penality)  regarded,  and  that 
j^y,  as  indispensable. 

But  these  are  among  the  facts,  the  existence 
of  which  no  defendant,  who  does  not  regard  his 
case  as  rendered  desperate  by  other  evidence, 
^  ever  acknowledge.  Proof,  therefore,  what- 
®^ver  they  are  susceptible  of,  if  they  receive, 
^^Y  must  receive  from  extraneous  evidence : 
?^a»  until  the  parable  of  the  man  with  windows 
in  his  breast  be  realized,  such  extraneous  evi- 
dence cannot  be  of  any  other  nature  than  that 
^'Circumstantial  evidence,  viz.  under  one  or 
^^T  of  the  modifications  as  herein  above 
nought  to  view.* 

Extract  from  the  printed  pamphlet  on  Circumstantial 
-Etndence,  occasioned  by  Donnellan's  case  : — 

"  ^e  hear  this  observation  every  where  echoed,  *  Circum- 
stantial evidence  is  the  best,  for  circumstances  cannot  lie/ 
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But  if  we  would  give  ouriielves  the  trouble  to-bestew  a  little 
consideration  upon  the  subject,  I  think  we  shall  be  convince^ 
that  circumstantial  eridence  i»  not  the  beat,  qpd  that  cifoaoft- 
sCaaces  can  lie.  Then  are  circuHistancca  which  Gaonoli  Ki^ 
wh^re  the  eoncluaion  or  iofeo^nce  is  necessacy  aad  u^avi^d* 
able;  but  where  the  conclusion  or  inference  is  contii^;^t» 
circumstances  may  lie ;  that  is,  we  may  draw  an  erroneauf 
conclusion  from  the  given  fSacts.  The  learned  MatlhsBUt 
dearly  describes  thia  lUstiDCtion :  ^  Argamentum  porrd  ne^ 
oesaorium  vel  contingens  est :  necessariuia,  qujua  coosequenti^ 
necessaria  est,  veluti  coivisae  earn  quee  peperit :  contingpm. 
cujus  consequentia  probabilis  est,  veluti  ceedem  fecisae,  qi^ 
cruentatus  est;  Atalantam  virginem  non  esse,  qu6d  cum 
adolescentibus  spatietur  sola  per  aylvas/  In  the  first  ease^ 
irnie;  fact  is  a  certain  demonstration  of  the  other ;  but  ia  ^ 
second,  the  circumstances  must  frequex^tly  lie^  when  thej 
charge  with  murder  a  person  stained  with  blood,  or  Atalanta, 
from  such  companions  and  conduct,  with  a  want  of  chastttj. 
But  he  proceeaa  to  observe,  *  Contiageatia  verb  quanqoam 
singula  idem  son  fa^iant,  plura  tameix  conjuncta  cruoaqt 
manifestare  possunt.  Rem  uno  atque  altero  exeoiplo  dfir 
clarabimus.  Occisus  est  Kalendis  Msevius:  Titius  perempti 
inimicus  fuit;  eidem  seepius  non  solum  intermtnatus,  aed  et 
insidiatus  est.  Cum  deprehendoretur  iisdem  kalendis,  in  kato 
ceodis,  cruentatus,  cum  gladip  cruento,  ad  mQasuram  vulperis 
facto,  toto  vultu  expalluit,  interrogatus  pil  respondil,  tr^- 
pid^  fugit.  Hie  singula  quidem  argumenta  infirmiora  aunt, 
universa  tamen  ceedis  auctorem  Titium  evidenter  designant; 
rect^ue  Duarenus  duxit,  non  dubilaturum  se  hnno  reun 
caniifici  jugulandun^  dare/ — ^Tit.  15.  c.  6.  Yet  Duarenuy 
might  have  condemned  and  executed  an  inno(:ent  man.  Every 
one  of  the^e  circumstances  must  be  proved  by  positive  wit- 
nesses, who  may  be  either  wicked  or  mistaken ;  but  even  if 
they  are  pure  and  correct,  the  conclusion  we  draw  from  tlie 
facta  diaclosed  may  be  erroneous.  So  that  in  circumst^tM 
evidence  there  must  of  necessity  be  more  chances  for  enof 
than  in  positive  evidence.  If  any  number  of  witnesses  shoqld 
swear  they  saw  the  prisoner  draw  a  reeking  sword  from  die 
side  of  a  dead  man,  we  have  not  the  same  degree  of  certainty 
that  he  either  murdered  or  killed  him,  as  if  the  same  witneaaes 
had  sworn  they  had  seen  him  run  it  through  his  body.  It 
affords  a  violent  presumption  ;  but  still,  it  misht  have  been 
the  friendly  act  of  an  innocent  man,  who  had  accidentally 
passed  that  way  after  the  murder  was  committed ;  er  even  if 
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it  was  the  prisoner's  own  sword,  it  might  have  been  snatched 
ihui  his  Sfae,  and  plunged  into  tbe  TOdy  of  the  deceased  by 
iome  one  who  had  escaped ;  or  the  deceased  might  hare  bor- 
niwed  it,  and  have  fallen  upon  it  himself.  All  hmian  testimcny 
ii  neitfiing  more  than  a  high  probability ;  and  it  is  true  Ihat 
dflcumstantial  evidence  in  one  case  may  produce  a  higher 
itme  of.  it,  or  more  nearly  approach  to  certainty,  than  direct 
ana  positive  evidence  in  another. 

"*  Tbat  both  posttrve  and  circumstantial  evidence  may  fail, 
wiB  sppear  from  the  following  cases:  die  first  is  in  the  chro- 
ittcte  of  the  Gendeman's  Magazine  for  Oct.  1772 ;  the  other 
is  fironi  the  5th  vol.  of  Causes  C^l^bres,  p.  438,  where  several 
ntore  such  stones  are  related. 

^*8epU  14,  1772,  came  on,  at  the  sessions  in  the  OM 
Biitey,  the  trial  of  one  Male,  a  barber's  apprentice,  for 
nUing  Mrs.  Ryan,  of  Portland-street,  on  the  Highway,  on 
the  17th  of  June  last.  The  witnesses  swore  positively  to  the 
itentity  of  the  lad,  and  the  whole  court  imagined  him  guilty. 
Heiaid  nothing  in  his  defence,  but  that  he  was  innocent,  and 
Ik  evidences  would  prove  it.  His  evidences  were  the  books 
of  the  court,  to  which  reference  being  made,  it  appeared  that 
oo  the  day  and  hour  when  the  robbery  was  sworn  to  be  com- 
Btttted,the  lad  was  on  his  trial  at  the  bar  where  he  then  stood 
fcr  another  robbery,  in  which  he  was  likewise  unfortunate 
^Booeh  to  be  mistaken  for  the  person  who  committed  it ;  on 
^Akn  he  was  honourably  acquitted.' 

**  •  Voici  un  autre  fait,  dont  j'ignore  T^pocpie,  et  qui  m'a 
^  tnmsmis  par  la  tradition.  Avant  qu'on  eht  reb&ti  cette 
l^^goe  suite  ae  maisons  qui  bordent  la  place  Saint  Michel  k 
^*8i,  en  face  de  la  rue  Sainte  Hyacinthe,  une  marchande 
^^^^'^  et  ftgfc  occupoit,  au  m^me  endroit^  une  petite  boutique, 
^^  Qae  arri^re-bouticiue  oik  elle  couchoit.  Bile  passoit,  dans 
^  9>artfer,  pour  avoir  beaucoup  d'argent  amass^.  Un  seul 
S^Qti  composoit,  depuis  longtems,  tout  son  domestique.  11 
^choit  k  un  quatneme  6ta^,  dont  I'escalier  n'avoit  point 
de  communication  avec  Inhabitation  de  sa  mattresse ;  il  ^toit 
Jj^,  pour  s'y  rendre,  de  sortir  dans  la  rue ;  et  lorsqu'il 
■•Doit  concher,  il  fermoit  la  porte  ext^jrieure  de  la  boutique, 
'  ^  ^portoit  la  clef,  dont  il  ^toit  seul  depositaire.  On  voit 
VQ  matin  la  porte  ouverte  plut6t  qu'^  Tordinaire,  sans  qu'on 
"^aiqnftt  aucnn  mouvement  qui  annon^&t  que  la  marchande 
on jKm  gar^n  fussent  lev^s.    Cette  inaction  donna  de  Tin- 

n'  ide  aux  voisins.     Cependant  on  ne  remarque  aucune 
re  i  la  porte;  mais  on  trouve  un  couteau  ensanglante. 
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jett^  au  milieu  de  la  boutique^  et  la  mMxdiaiide  aimnBiofa 
dans  son  lit  k  coups  de  couteau.  Le  cadavre  tenoit  dam 
une  main  une  poignee  de  cheveux,  et  dans  Tautre  une  cravate. 
Aupr^  du  lit  etoit  un  coffre,  qui  avoit  4te  force.  On  saiait  k 
gar9on  de  boutique :  il  se  trouve  que  le  couteau  lui  appar- 
tient.  La  cravate  que  tenoit  la  marchande  6toit  k  lui.  On 
compare  ses  cheveux  avec  ceux  qui  ^toient  dans  Tautre  mahip 
ils  se  trouvent  les  m^mes.  Enfin,  la  clef  de  la  boutique  £toit 
dans  sa  chambre;  lui  seul  avoit  pu,  movennant  cette  clef, 
entrer  chez  la  marchande,  sans  fracture.  D'apr^s  des  indices 
ainsi  cumules  et  si  concluants,  on  lui  fait  subir  la  question ;  3 
avoue,  il  est  rompu.  Pen  de  tems  apr^s,  on  arr^te  on 
gargon  marchand  de  vin,  pour  je  ne  S9ais  quel  autre  delit :  il 
declare,  par  son  testament  de  mort,  que  lui  seul  est  coupable 
de  Tassassinat  commis  d  la  pface  Saint  Michel.  Le  cabaret 
oi!l  il  servoit  4toit  attenant  k  la  demeure  de  la  marchande 
egorg^e.  II  etoit  famili^rement  lie  ayec  le  gar9on  de  bou- 
tique de  cette  marchande ;  c'^toit  lui  qui  mettoit  ordinaire- 
ment  ses  cheveux  en  queue;  quand  il  le  peignoit,  il  avoit 
soin  de  ramasser  ceux  que  le  peigne  detachoit,  et  dont  il 
avoit,  peu-^-peu,  form^  la  poign6e  qui  s'etoit  trouvee  dans  les 
mains  du  cadavre.  II  ne  lui  avoit  pas  ete  difficile  de  se  pro- 
curer une  des  cravates  et  le  couteau  de  son  camarade,  et  de 
prendre,  avec  de  la  cire,  Temprcinte  de  la  clef  de  la  boutique, 
pour  en  fabriquer  une  fausse.' 

'^  There  is  a  species  of  testimony  which  is  called  the  evi- 
dentia  ret :  though  this  must  be  introduced  by  positive  evi- 
dence, yet,  when  produced,  it  speaks  for  itself,  and  requires 
no  explanation.  Of  this  nature  may  be  mentioned  two  cases, 
which  have  happened  within  a  few  years  upon  the  northern 
circuit :  in  one  case,  a  man  was  found  shot  by  a  ball,  and  the 
wadding  of  the  pistol  stuck  in  the  wound,  and  was  found  to 
be  part  of  a  ballad  called  "  Sweet  Poll  of  Plymouth,"  which 
corresponded  with  another  part  found  in  the  pocket  of  the 

Erisoner.  The  other  also  was  a  case  of  murder ;  and  in  the 
ead  of  the  deceased  there  was  a  chip  or  splinter,  which 
exactly  fitted  the  cavity  in  a  bludgeon  from  which  a  piece 
had  been  lately  broken ;  which  bludgeon  the  prisoner  carried 
in  his  hand  when  he  was  apprehended.  Though  this  account 
of  the  two  pieces  of  the  ballad,  and  two  pieces  of  the  blud- 
geon, must  be  proved  by  positive  testimony,  yet  the  court 
and  jury  are  as  competent  judges  of  the  fitness  and  corre- 
spondence of  the  parts  as  the  witnesses.  Cui  adsunt  testimonia 
rerunif  quid  opus  est  verbis  ?    These  were  certainly  strong 
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corroborations  of  other  circumstances ;  but  if  they  had  stood 
alone,  they  would  have  deserved  little  consideration ;  for  if 
the  ballad  and  the  bludgeon  had  been  thrown  away  by  the 
murderers,  they  were  objects  likely  to  draw  the  attention 
of  an  innocent  man,  who  would  naturally  have  put  one  in 
his  pocket,  and  have  carried  the  other  in  his  hand.'' 


VOL.  III. 
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CHAPTER  XVI. 

OF  IMPROBABILITY  AND  IMPOSSIBILITY.* 

Sect.  I.  —  Improbability  and  iinpossibility  are 
names y  ?iot  for  any  qiuilities  of  the  facts  them- 
selves,  but  for  our  persuasion  of  their  non- 
esistefice. 

Impossibility  and  improbability  are  words 
that  serve  to  bring  to  view  a  particular,  though 

*  In  putting  together  the  scattered  papers  from  which  this 
work  was  compiled,  considerable  difficulty  was  felt  in  assign- 
ing its  proper  place  to  what  Mr.  Bentham  had  written  on  the 
sul^ect  of  improbability  and  impossibility. 

Had  it  been  in  the  power  of  the  editor  to  select  that 
arrangement  which  appeared  to  him  best  suited  to  the  nature 
of  the  subject,  he  would  have  placed  so  much  of  the  present 
chapter  as  is  merely  explanatory  of  the  nature  of  improba- 
bility and  impossibility,  in  the  first  book,  entitled  Theoretic 
Grounds;  and  so  much  of  it  as  relates  to  the  prohatwe 
force  of  improbability  and  impossibility,  considered  as  articles 
of  circumstantial  evidence^  in  the  present  book.  It  appeared 
to  him,  however,  on  perusing  the  manuscript,  that  the  mode 
in  which  Mr.  Bentham  had  treated  the  subject  did  not  admit 
of  any  such  separation  of  it  into  two  parts,  as  he  had  at  first 
contemplated.  The  only  question,  therefore,  which  remained, 
was,  whether  to  place  the  chapter  under  the  head  of  Theoietic 
Grounds,  or  under  that  of  Circumstantial  Evidence?  and,  on 
consideration,  he  has  thought  it  better  to  postpone  the  more 
general  and  explanatory  matter  to  the  present  book,  than  to 
separate  this  one  species  of  circumstantial  evidence  from  the 
rest. — Editor. 
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very  extensive,  modification  of  circumstantial 
evidence. 

The  occasion  on  which  they  are  employed, — 
the  occasion,  at  least,  on  which,  under  the 
present  head,  I  shall  consider  them  as  em- 
ployed,— is  this: — on  one  side,  a  fact  is  deposed 
to  by  a  witness ;  on  the  other  side,  the  truth  of 
it  is  denied  :  denied,  not  on  the  ground  of  any 
specific  cause  of  untrustworthiness  on  the  part 
of  the  witness,  but  because  the  fact  is  in  its 
own  nature  impossible :  impossible,  or  (what  in 
practice  comes  to  the  same  thing)  too  impro- 
bable to  be  believed  on  the  strength  of  such 
testimony  as  is  adduced  in  proof  of  it. 

What  is  the  nature  and  probative  force  of 
this  modification  of  circumstantial  evidence  ? 
h  there  any,  and  what,  criterion,  by  which 
impossible  facts,  or  facts  which  are  to  such  a 
degree  improbable,  as  to  be,  for  practical  pur- 
poses, equivalent  to  impossible  ones,  may  be 
distinguished  from  all  others  ? 

If  any  such  criterion  existed,  its  use  in  judi- 
prture  would  be  great  indeed.  By  the  help  of 
it,  a  list  of  such  impossible  and  quasi-impossible 
fects  might  in  that  case  be  made  out :  made  out 
l^y  the  legislator,  and  put  into  the  hands  of  the 
j^wlge.  To  know  whether  the  probative  force 
^f  the  testimony  in  question  were  or  were  not 
dcrtroyed  by  this  modification  of  circumstantial 
^probative  evidence,  the  judge  would  have 
^^ng  more  to  do  than  to  look  into  the  list, 
and  see  whether  the  species  of  fact  in  question 
^1^  to  be  found  in  it. 

.  Unfortunately,  there  exists  no  such  crite- 
"oji:  no  possibility  (li  the  word  may  here  be  em- 
I^yed  without  self-contradiction)  of  making  up 
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any  such  list.  Not  only  would  one  man's  list 
contain  articles  which  another  man  would  not 
admit  into  his;  but  the  same  article  which 
would  be  found  in  one  man's  list  of  impossi- 
bilitieSy  would  be  found  in  another  man's  list  of 
certainties. 

From  a  man  who  sets  out  with  this  observa- 
tion, no  such  list,  nor  any  attempt  to  form  one, 
can  of  course  be  ecxpected.  Yet,  on  the  fol- 
lowing questions,  some  light,  however  faint, 
may  be,  and  will  here  be  endeavoured  to  be, 
reflected. 

1 .  What  it  is  men  mean,  when  they  speak  of 
a  fact  as  being  impossible  —  intrinsically  im- 
possible ? 

2.  To  what  causes  it  is  owing  that  one  man's 
list  of  impossible  facts  will  be  so  different  from 
another's  ? 

3.  Different  modifications  of  impossibility: 
different  classes  of  facts  which  men  in  general, 
well-informed  men  in  general,  may  be  expected 
to  concur  in  regarding  as  impossible. 

4.  Among  facts  likely  to  be,  in  general,  con- 
sidered as  impossible,  what  classes  are  of  a 
nature  to  be  adduced  in  evidence  ? 

When,  upon  consideration  given  to  a  sup- 
posed matter  of  fact,  a  man,  feeling  in  himself 
a  persuasion  of  its  non-existence,  comes  to  give 
expression  to  that  persuasion;  he  pronounces 
the  matter  of  fact,  according  to  the  strength  of 
such  his  persuasion,  either  more  or  less  ifnpro- 
bablcy  or  impossible. 

In  and  by  the  form  of  words  thus  employed 
for  giving  expression  to  that  which  is  in  truth 
nothing  more  than  a  psychological  matter  of 
fact,  the  scene  of  which  lies  in,  and  is  confined 
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to,  his  own  breast, — a  sort  of  quality  is  thus 
ascribed  to  the  external  phenomenon,  or  sup- 
posed phenomenon,  viz.  the  matter  of  fact  or 
supposed  matter  of  fact  itself.  Upon  examina- 
tion, this  quality,  it  will  be  seen,  is  purely  a 
fictitious  one,  a  mere  figment  of  the  imagina- 
tion; and  neither  improbability  and  impossi- 
bility on  the  one  hand,  nor  their  opposites,  pro- 
bability and  certainty,  on  the  other,  have  any 
real  place  in  the  nature  of  the  things  them- 
selves.* 

•  While  the  opposite  and  corresponding  attributives,  pro- 
W)ility  and  improbability,  have  thus  been  applied  to  the 
supposed  matter  of  fact ;  another  pair  of  opposite  and  simi- 
larly corresponding  attributives,  viz.  credible  and  incredible, 
Ittve  been  applied,  not  only  to  the  fact,  but  to  the  witnesses ; 
iwtonly  to  the  supposed  matter  of  fact  itself,  but  to  the 
posons  by  whose  testimony  the  existence  of  it  has  been 
«tterted. 

In  the  structure  of  these  two  epithets,  an  undeniable  im- 
propriety is  observable.  By  the  termination  ible  (in  Latin 
*^  and  ibilis),  potentiality  and  its  opposite  are  the  only 
l^ties  which,  on  other  occasions,  are  denoted:  on  this 
^^casion,  instead  of  that  of  potentiality  and  its  opposite,  the 
"**port  which  they  are  employed  to  convey  is  that  of  pro- 
P"^  otJitnesSf  impropriety  or  unfitness. 

^  to  potentiality,  or  say  capacity, —  no  imaginable  matter 
®' «ct,  how  unfit  soever  to  be  credited,  but  what  is  credible  ; 
no  matter  of  fact  that  is  incredible.  No  supposed  matter  of 
lact  niore  unfit  to  be  credited  than  many  a  one  which  is 
^^''^'^lyi  and  by  immense  multitudes,  firmly  credited :  and, 
**  to  witnesses,  there  never  has  been,  nor  ever  can  be,  any 
^  ^ot  in  a  state  of  absolute  insanity,  who  has  not  been 
°^^y  credited,  but  properly  and  fully  credited. 

?  connexion  with,  but  rather  m  opposition  to  than  in 
^^''junction  with,  credibility  and  incredibility, — lawyers,  in 
•P^ng  of  a  proposed  witness,  employ  the  attributives 
fJ?lP^^ency  and  incompetency,  speaking  of  the  witness  as 
^5  Competent  or  incompetent.  Of  these  words  the  use  is, 
'^  form  a  sort  of  disguise  for  the  question,  whether  the  per- 


262  CIRCUMSTANTIAL.  [Boos  V. 

So  far  as  concerns  probability  and  improba- 
bility, the  fictitiousness  of  this  group  of  quali- 

son  produced  in  the  character  of  a  witness  shall  be  admitted 
as  such,  or  excluded  :  for  the  same  individual,  of  whom  they 
will  not  say  that  in  that  character  he  is  incredible,  shall  be 
excluded  by  them  under  the  notion  of  his  being  incompetent 
By  the  ambiguity  in  which  they  either  found  the  epltheto 
competent  and  incompetent  involved,  or  contrived  to  mvolve 
them,  these  epithets  became  not  ill  fitted  for  their  purposes. 
Incompetent,  on  every  given  occasion,  was  by  each  man  deemed 
synonymous  to  incredible^  or  to  inadmissible y^iccoidiag  to  the 
purpose  which  he  had  to  serve.,  If  to  inadmissible,  it  was  on 
this  ground,  viz.  that,  being  by  the  supposition  unfit  to  be 
believed,  and  in  that  sense  incredible,  it  would  by  conse- 
quence be  useless  and  dangerous  to  give  him  admittance, 
since  in  that  case  it  might  happen  to  him  to  be,  in  the  other 
sense,  so  far  from  being  incredible  as  to  be  actually  credited. 

All  this  while,  in  the  words  trustworthy  and  untrustwarthf^ 
the  language  possessed  a  pair  of  appellatives,  by  which  (if 
employed  instead- of  the  words  credible  and  incredible  on  the 
one  hand,  competent  and  incompetent  on  the  other)  the  pm^ 
poses  of  common  sense  and  common  honesty  would  have 
been  fully  answered. 

In  trustworthiness  and  untrustworthiness,  there  is  no  such 
impropriety  as  that  which,  in  the  instance  of  credibility  and 
incredibility,  has  just  been  brought  to  view :  and  in  regard  to 
admission,  had  the  word  trustwortliiness  been  emf^oyed,  an 
idea  that  might  have  presented  itself  to  an  unsophbticated 
mind  was,  that  it  was  a  quality  the  existence  or  non-exist- 
ence of  which  was  a  point  rather  to  be  tried  afterwards,  by 
means  of  admission,  than  to  be  determined  without  trial,  tit 
the  purpose  of  forming  a  pretence  for  non-admission. 

But,  by  the  same  qualities  by  which  these  terms  were,  in 
so  superior  a  degree,  adapted  to  the  purposes  of  troth  and 
justice,  they  were  rendered  unfit  for  the  purposes  of  lawyers. 

In  the  word  untrustworthy  they  would  have  found  but  one 
sense  :  in  the  word  incompetent  they  had  the  good  fortune  to 
find,  or  the  dexterity  to  make,  two  senses,  one  of  which 
served  as  a  pretence,  or  a  sort  of  reason,  for  the  other.  As- 
suming the  man  to  be  unfit  to  be  credited  if  heard,  they 
assumed,  as  if  it  were  the  same  thing,  rather  than  a  conse- 
quence of  the  other,  that  he  was  unfit  to  be  heard. 
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ties  will  scarcely,  when  once  suggested,  appear 
exposed  to  doubt. 

Take  any  supposed  past  matter  of  fact  what- 
eyer,  giving  to  it  its  situation  in  respect  of  place 
and  time.  At  the  time  in  question,  in  the  place 
in  question,  either  it  had  existence,  or  it  had  not : 
there  is  no  medium.  Between  existence  and 
non-existence  there  is  no  medium,  no  other 
alternative.  By  probability,  by  improbability, 
by  each  of  these  a  medium  is  supposed ;  an  in- 
definite number  of  alternatives  is  supposed. 

At  the  same  time,  the  same  matter  of  fact 
which  to  one  man  is  probable,  or  (if  such  be  his 
confidence)  certain,  is  to  another  man  impro- 
bable, or,  if  such  be  his  confidence,  impossible. 

Often  and  often,  even  to  one  and  the  same 
nmn,  at  difierent  times,  all  this  group  of  ficti- 
tious and  mutually  incompatible  qualities  have 
manifested  themselves. 

To  the  profession  the  occasion  was  in  its  day  an  occasion 
^great  interest,  and  is  to  this  day  had  in  general  remem- 
^''^oce,  in  which  the  two  words  credible  and  competent,  as 
^Ppiied  to  witnesses,  served  as  cestuses  to  Lord  Mansfield  and 
*^ti  Camden ;  who  might  be  termed  the  Cribb  and  Moly- 
P^'ix  of  Westminster  Hall,  but  for  the  undissembled  rancour 
^y^hich  the  warfare  of  the  psychological  was  distinguished 
^^  that  pf  the  physical  ccnnbatants. 

fn  legard  to  trustworthiness,  how  the  matter  stands  in 
P^nveraal  experience  has  been  already  stated.     Every  man  is 
^  K^neral  habituated  to  the  language  of  truth,  and  on  every 
?^^^«ion  disposed  to  employ  it ;  but  on  every  occasion  liable 
jrj^  bduced,  by  particular  interest  acting  in  a  sinister  direc- 
^^»  to  substitute  to  it  the  language  of  fsdsehood. 
^ut,  according  to  the  theory  of  these  habitual  and  licensed 
^J^ers  of  falsehood,  mankind  are  divided  into  two  parcels ; 
[j^of  these  never  using  any  other  language  than  that  of  false- 
^/^^y  nor  ever  failing  of  causing  it  to  be  accepted  as  if  it 
^"^  the  language  of  truth. 
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If  his  persuasion  be  felt  to  be  of  such  a 
strength,  that  no  circumstance  capable  of  being 
added  to  the  supposed  matter  of  fact  could,  in 
his  view  of  the  matter,  make  any  addition  to 
that  strength  ;  or  if,  on  looking  round  for  other 
conceivable  matters  of  fact,  he  fails  of  finding 
any  one,  in  relation  to  which  his  persuasion  of 
its  non-existence  could  be  more  intense;  im- 
possible is  the  epithet  he  attaches  to  the  sup- 
posed matter  of  fact — impossibility  is  the  qua- 
lity which  he  ascribes  to  it. 

If,  on  the  other  hand,  a  circumstance  presents 
itself,  by  which,  in  his  view  of  the  matter,  an 
addition  might  be  made  to  the  intensity  of  such 
disaffirmative  persuasion ;  or  if  the  supposed 
matter  of  fact  presents  itself  as  one  in  relation 
to  which  this  persuasion  of  its  non-existence 
might  be  more  intense ;  in  such  case,  not  im- 
possible,  hut  improbable,  is  the  epithet, — not  impas- 
sibilityy  but  iniprobabiUhj,  is  the  quality  ascribed. 

Certainty^  which  is  the  opposite  to  impossibi- 
lity, or  rather  of  which  impossibility  is  the  op-? 
posite,  is  applied  to  the  persuasion,  and  from 
thence  to  the  supposed  matter  of  fact.  It  is 
not,  any  more  than  impossibility,  applied  or 
applicable  to  testimony. 

As  certainty,  so  uncertainty,  applies  itself  to 
the  persuasion  and  the  fact,  and  not  to  the  tes- 
timony. In  the  scale  of  persuasion,  it  embraces 
all  degrees  except  the  two  extremes.  The 
existence  of  a  fact  is  not  matter  of  uncertainty 
to  me,  if  the  fact  be  regarded  by  me  as  impos- 
sible. 

Certainty,  therefore,  has  for  its  opposite, 
xpicertainty  in  one  way,  impossibility  in  another. 
Uncertainty,  in  the  language  of  logicians,  is  its 
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contradictory  opposite ;   impossibility,  its  con- 
trary opposite. 

The  fiction  by  which  (in  considering  the 
strength  of  a  man's  persuasion  in  relation  to 
this  or  that  fact,  and  the  probative  force  of 
any  other  matter  of  fact  when  viewed  in  the 
character  of  an  evidentiary  fact  in  relation  to 
it)  occasion  is  taken  to  ascribe  a  correspond- 
ent quality,  indicated  by  some  such  words 
as  certainty  and  probability,  to  the  principal 
fact  itself, — appears  to  be,  like  so  many  other 
figments,  among  the  offspring  of  the  affections 
and  passions  incident  to  human  nature.  It  is 
among  the  contrivances  a  man  employs  to  force 
other  men  to  entertain,  or  appear  to  entertain,  a 
persuasion  which  he  himself  entertains  or  ap- 
pears to  entertain,  and  to  make  a  pretence  or 
apparent  justification  for  the  pain  which  he 
would  find  a  pleasure  in  inflicting  on  those  on 
whom  a  force  so  applied  should  have  failed  to 
be  productive  of  such  its  intended  effect. 

Were  it  once  to  be  allowed,  that,  as  applied 
to  the  facts  themselves  which  are  in  question, 
probability  and  certainty  are  mere  fictions  and 
modes  of  speaking;  that  all  of  which,  on  any 
such  occasion,  a  man  can  be  assured,  is  his 
own  persuasion  in  relation  to  it ;  that  that 
persuasion  will  have  had  for  its  cause  some 
article  or  articles  of  evidence,  direct  or  circum- 
stantial, real  or  personal,  and  will  be  the  result 
of,  and  in  its  degree  and  magnitude  proportioned 
to,  the  probative  force  of  that  evidence ;  that, 
of  such  evidence,  neither  the  probative  force, 
nor  consequently  the  strength  of  his  persuasion, 
are  at  his  command  ;  that  it  is  not  in  the 
power  of  any  article  of  evidence  to  have  acted 
with  any  degree  of  probative  force  upon,  nor  con- 
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sequently  to  have  given  existence  to  any  persua^ 
sion  in,  a  mind  to  which  it  has  not  been  applied ; 
and  that  therefore  it  is  not  in  the  power  of  any 
evidence  to  give  either  certainty  or  probability 
to  any  matter  of  fact ;  (the  matter  of  fact  beings 
at  the  time  in  question,  either  in  existence  or 
not  in  existence,  and  neither  the  evidence  nor 
the  persuasion  being  capable  of  making  any  the 
slightest  change  in  it) ;  that  it  depends  in  a  con- 
siderable degree  upon  the  mental  constitutions 
of  A  and  B  respectively,  what  sort  of  persuasion, 
if  any,  shall  be  produced  in  their  minds  by  the 
application  of  any  given  article  of  evidence ;  and 
that  it  is  no  more  in  the  power  of  evidence 
applied  to  the  mind  of  A,  and  not  to  that 
of  B,  to  produce  in  the  mind  of  6  a  persua* 
sion  of  any  kind,  than  it  is  in  the  power  of  evi- 
dence applied  to  the  mind  of  B,  and  not  of  A. 
to  produce  a  persuasion  on  the  mind  of  A; — 
were  all  this  to  be  duly  considered  and  allowed, 
neither  the  existence  nor  the  non-existence  of  a 
persuasion  concerning  a  matter  of  fact  of  any 
sort,  would  have  the  effect  of  presenting  to  any 
person  any  other  person  as  a  proper  object 
of  punishment,  or  so  much  as  resentment. 

but  the  certainty  of  this  or  that  fact  is 
assumed  as  perfect  and  indisputable :  and  thus 
he  of  whom  it  is  conceived  that  he  fails  of 
regarding,  or  of  representing  himself  as  regard- 
ing, that  same  fact  in  such  its  true  light,  is  on 
no  better  foundation  considered  and  treated  as 
being  either  mendacious,  or  perverse  and  obsti- 
nate :  perverse  and  obstinate,  if  he  fails  of 
regarding  it  in  that  light ;  mendacious,  if,  it  be- 
ing impossible  to  him  to  fail  of  regarding  it  in 
that  light,  he  speaks  of  himself  as  if  he  did  not. 
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When  a  man  is  himself  persuaded, — or  though 
he  does  but,  under  the  impulse  of  some  interest 
by  which  he  is  actuated,  appear  to  be,  or  pro- 
fess to  be,  persuaded, — of  the  existence  of  a 
fact ;  it  is  matter  of  pain  and  vexation  to  him  to 
suppose  that  this  same  persuasion  fails  of  being 
entertained,  still  more  to  observe  that  it  is  pro- 
fessed not  to  be  entertained,  by  those  with 
whom,  on  the  occasion  of  it,  he  has  to  deal. 

Hence  it  is  that,  in  his  mind  and  in  his  dis- 
course, to  entertain  it  is  made  matter  of  merit, 
to  fail  to  entertain  it,  matter  of  demerit  and 
blame,  on  the  part  of  others  with  whom  he  has 
to  do :  and,  to  cause  them  to  pursue  that  sup- 
posed meritorious  line  of  conduct,  the  power  of 
reward,  if  within  his  reach,  is  employed  ;  and 
to  deter  them  from  the  opposite  conduct,  even 
the  power  of  punishment :  of  both  which  pow- 
ers^ in  the  application  thus  made  of  them,  man- 
kind have  been  unhappily  accustomed  to  see  and 
to  feel  the  exercise,  carried  to  a  pitch  so  repug- 
nant to  the  dictates  of  humanity  and  reason. 

Sect.  II.  —  Impossible  facts  distinguished  from 

verbal  contradictions. 

It  having  been  shewn  that  improbability  and 
impossibility,  applied  to  a  matter  of  fact,  are 
merely  terms  expressing  a  certain  strength  of 
persuasion  of  the  non-existence  of  that  fact ; 
what  remains  is  to  shew,  what  are  the  grounds, 
on  which  such  a  persuasion  is  liable  to  be 
entertained :  to  shew,  in  other  words,  in  what 
consists  the  improbability  or  impossibility  of  any 
alleged  fact. 

Previously,  however,  to  entering  upon  this 
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inquiry,  it  will  be  necessary  to  discard  out 
of  the  list  of  impossible  facts,  articles  that 
might  be  in  danger  of  being  considered  as  in- 
cluded in  it.     These  are :  — 

1.  Contradictions  in  terms :  or,  as  they  might 
be  termed,  verbal  impossibilities.  Examples: 
Two  and  two  are  not  so  many  as  four :  — Two 
and  two  are  more  than  four :  — The  same  thing 
is,  and  is  not,  at  the  same  time. 

The  truth  is,  that  in  these  cases  no  matter  of 
fact  at  all  is  asserted;  consequently  none  of 
which  it  can  be  said  that  it  is  impossible.* 

2.  Inconceivable  facts.  Sometimes  to  this 
class,  sometimes  to  the  former,  belong  the 
opposites  of  a  variety  of  propositions  of  a  mathe- 
matical nature  :  e.  g.  that  two  and  two  should 
be  either  more  or  less  than  equal  to  four :  that 
two  right  lines  should  of  themselves  enclose  a 
space,  f 

*  This  may  be  illustrated  by  the  follerwing  passage  from 
Locke  :  "  All  propositious,  wherein  two  abstract  terms  are 
affirmed  one  of  another,  are  barely  about  the  signification  of 
sounds.  For  since  no  abstract  idea  can  be  the  same  with 
any  other  but  itself,  when  its  abstract  name  is  affirmed  of 
any  other  term,  it  can  signify  no  more  but  this,  that  it  may 
or  ought  to  be  called  by  that  name;  or  that  these  two 
names  signify  the  same  idea.  Thus,  should  any  one  say,  that 
parsimony  is  frugality ,  thai  gratitude  is  justice  ;  that  this  or 
xh?d  action  is,  or  is  not,  temperance  ;  however  specious  these 
and  the  like  propositions  may  at  first  sight  seem,  yet  when  we 
come  to  press  them,  and  examine  nicely  what  they  contain, 
we  shall  find  that  it  all  amounts  to  nothing,  but  the  significa- 
tion of  those  terms." — Essay  concerning  Human  Ufuterstand- 
ing,  book  iv.  ch.  i.  §  12. — Editor, 

t  These  propositions,  even  such  an  one  as  the  last,  viz. 
that  two  right  lines  cannot  enclose  a  space,  are  but  verbal 
contradictions.  The  tennf^  straight  line^  and  space,  and  encZoM, 
are  all  general  terms,  and  to  affirm  them  one  of  another,  is 
merely  to  siiy  that  they  are  of  this  or  that  meaning.      It  is 
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Sect.  III. — No  facts  universally  recognized 

to  be  incredible. 

Before  I  enter  upon  the  topic  announced 
by  the  word  incredibility^  a  topic  the  consider- 
ation of  which  does  really  belong  to  the  subject 
of  judicial  evidence,  it  may  be  of  use  to  clear 
the  inquiry  of  a  topic  that  does  not  belong  to 
it,  viz.  impossibility.  On  the  former,  it  will  be 
at  all  times  in  the  power  of  a  reasonable  man, 
in  the  station  of  a  judge,  to  form  a  persuasion 
sufficient  for  his  guidance :  on  the  other,  it  will 
not  be  in  the  power  of  a  reasonable  man,  in  that 
station,  to  form  a  persuasion  sufficient  for  his 
guidance  in  the  business  of  judicature:  and,  of 
the  introduction  of  the  topic  in  argument, 
nothing  but  perplexity  and  illusion  can  be  the 
result. 

niei^^y  to  say  that  the  meaning  we  ascribe  to  the  term  space, 

^  rather  to  the  term  enclosure  of  space^  is  inconsistent  with 

«ie  nQeaning  we  ascribe  to  the  term  two  straight  lines.     When 

^^  pass  from  names  to  things,  and  take  two  straight  rods  in 

^^^  hands,  we  have  the  evidence  of  our  senses,  that  they  can- 

^?t  enclose  a  space.     If  they  touch  at  -any  one  part,  they 

^•^erge  from  one  another  at  every  other  part.     If  they  touch 

^  tt^ore  than  one  part,  they  coincide,  ana  then  are  equivalent 

^  One  straight  line.     What  we  mean   by  an   enclosure,   is 

f^ch  a  line,  or  continuance  of  lines,  that  a  body  depart- 

^IS"   from  any  one  point  can  pass  on  without  turning  back 

^**  it  come  to  that  point  again,  without  having  met  in  its 

P^pSrcss  any  place  where  the  line  was  interrupted,  any  place 

*^^»«  there  was  not  a  portion  of  line.     An  enclosure  is  a  line 

5  <H>njunction  of  lines,  which  beginning  at  one  point  is  con- 

^*^Ued  till  it  comes  to  that  point  again.     Two  straight  lines 

^'^  lines  which  departing  from  one  point  never  meet,  but 

^^^tinualiy  diverge.     What  is  affirmed,  then,  is,  that  lines 

*^cli  do  meet,  in  the  manner  thus  described,  and  lines  which  in 

*?^t  manner  do  not  meet,  are  not  the  same  lines.    The  ques- 

U^**>  then,  either  is  about  the  physical  fact,  the  rods,  to  which 

~?^  ^idence  of  sense  and  experience  is  applicable ;  or  it  is 

^^^^  the  meaning  of  general  terms. — Editor, 
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In  truth,  the  degree  of  incredibility  that  can 
with  propriety  be  the  subject  of  consideration 
for  any  purpose  of  judicature,  is  merely  relative 
and  comparative.  The  object  of  comparison  is 
the  probative  force  of  the  evidence  by  which 
the  existence  of  the  fact  considered  as  impro* 
bable  is  indicated  :  and  the  question  is»  which 
of  the  two  forces  ought  to  be  deemed  the 
greater  ?  —  the  probative  force  of  the  testimony 
by  which  the  existence  of  the  fact  in  question 
is  indicated?  or  the  disprobative  force  designated 
or  pointed  to  by  the  word  incredibility,  as  em- 
ployed to  express  an  attribute  of  the  fact  ?  Let 
the  disprobative  force  of  the  incredibility  be  but 
ever  so  little  greater  than  the  probative  force  of 
the  testimony  by  which  the  existence  of  the 
fact  is  maintained,  it  is  sufficient  for  the  pur- 
pose of  judicature :  the  question  concerning 
any  superior  degree,  is  purely  speculative,  not 
applicable  to  judicial  practice,  and,  as  such,  ir- 
relevant to  the  business  of  judicature,  to  the 
question  (whatever  it  be)  before  the  court. 

In  a  loose  and  popular  sense,  nothing  can  be 
more  frequent  than  the  use  of  the  word  impos-^ 
sible,  and  its  conjugate  impossibility :  frequent, 
and  (such  is  the  exigency  of  language),  we  may 
venture  to  say,  necessary.  But,  if  applied  to 
the  subject  of  judicial  evidence,  to  express  an 
idea  distinct  from,  and  (if  one  may  so  say) 
superior  to,  that  of  improbability — a  high  de- 
gree of  improbability,  —  it  then  becomes  pro- 
ductive of  the  confusion  above  spoken  of. 

The  impropriety  of  introducing  the  word  in 
this  strict  sense,  on  a  judicial  occasion  (not  to 
speak  of  other  occasions),  may  be  rendered  ap- 
parent by  this  consideration,  viz.  that  in  the 
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use  of  it  in  this  sense  is  involved  the  assump- 
tion of  omniscience  and  infallibility  on  the  part 
of  him  who  uses  it.* 

Examples  lending  an  apparent  countenance 
to  the  use  of  it  in  this  strict  sense^  niay^  I  am 
aware,  not  be  altogether  wanting :  but,  upon  a 
closer  inspection,  it  will  appear,  that  the  objects 
in  question  either  do  not  come  at  all  under  the 
notion  of  facts,  or  at  any  rate  not  under  the 
notion  of  such  facts  as  are  capable  of  being 
made  the  subject  of  evidence. 

*  In  the  uncertainty  thus  confessed,  there  is  nothing  that 
applies,  with  any  peculiar  force,  to  this  modification  of  circum- 
stantial evidence.  In  the  case  of  affirmative  evidence  {i.e.  where 
the  object  of  the  evidence  in  question  is  to  establish  the  exists 
ence,  instead  of  the  non-existence,  of  the  fact  to  which  it  ap- 
plies), if  we  were  to  look  for  a  mark  by  which  to  distinguish, 
on  each  occasion,  such  lots  as  may,  with  confidence,  be  given 
for  concltisivey  our  endeavours  would  be  equally  unavailing.  If, 
where  the  object  is  to  frame  a  description  of  the  cases  in 
which  the  non-existence  of  one  fact  may, 'without  danger  of 
error,  and  by  rules  not  exposed  to  contestation,  be  deduced 
from  the  existence  of  another ;  the  cases  in  which  the  ex- 
istence of  one  may  be  deduced  with  equal  assurance  and 
success  from  the  existence  of  another  fact,  will  not  be  found 
to  stand  upon  ground  in  any  degree  more  satisfactory.  Evi- 
dence is  the  ground  we  have  for  the  truth  of  the  proposi- 
tions of  which  we  are  least  assured :  evidence,  and  notning 
better,  is  the  ground  we  have  for  those  facts,  of  the  existence 
or  non-existence  of  which  we  take  upon  us  to  speak  with  the 
greatest  confidence.  What  there  is  of  reality  in  the  ideas 
expressed  by  such  words  as  impossibility,  necessity,  certainty, 
is,  as  alreaay  observed,  not  any  property  in  the  things,  in 
the  facts  themselves,  but  only  the  degree  of  persuasion  by 
which  the  opinions  we  entertain  in  relation  to  those  facts  is 
accompanied.  He  who,  by  the  use  of  any  of  these  expres- 
sions of  confidence,  should  think  to  attach  any  additional 
strength  to  the  grounds  of  persuasion,  or  any  additional  secu- 
rity tOT  universality  of  assent,  would  be  the  man  to  answer 
the  question  put  in  Scripture — "  Which  of  you  all,  by  taking 
thought,  can  add  a  cubit  to  his  stature  V* 
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Take  the  following  examples  :  — 

1 .  It  is  impossible  for  the  same  thing  to  be, 
and  not  to  be.  The  negative  or  opposite  of 
this,  it  may  be  said,  is  a  fact,  the  incredibility 
of  which  will  be  recognised  by  every  body. 
And  so  with  the  two  following :  — 

2.  Where  there  is  no  property,  there  is  no 
injustice. 

3.  Two  and  two  make  four. 

Answer. — In  the  first  case,  no  fact ^  properly 
speaking,  is  concerned.  In  that  case  we  have 
a  proposition;  but  it  has  not  any  fact  for  the 
subject  of  it.  Examined  closely,  it  will  be 
found  to  be  no  more  than  a  proposition  con- 
cerning the  signification  of  words.  So  vague 
and  so  inapplicable  to  any  useful  purpose  is  the 
import  it  conveys,  that  it  is  difficult  to  say  what 
it  does  amount  to :  perhaps  an  observation  re- 
lative to  the  use  of  the  word  twt;  shewing  an 
occasion  on  which  it  cannot  with  propriety  be 
employed. 

No  fact  at  all  being  indicated  by  the  propo- 
sition in  question,  no  fact  is  indicated  by  it 
capable  of  forming  a  subject  of  controversy  m  a 
court  of  justice. 

2.  The  second  supposed  example  is  brought 
to  view  on  account  of  the  deserved  celebrity  of 
the  author,  and  as  an  instance  to  shew  now 
idle  and  nugatory  may  be  the  language  of  the 
acutest  mind,  when  dealing  with  propositions 
of  an  extensive  import,  without  having  as  yet 
scrutinised  into  their  contents,  and  applied  thetn 
to  particulars. 

Howsoever  it  may  be  with  the  preceding 
proposition,  this  one  may  readily  be  seen  to  be 
neither  more  nor  less  than  a  proposition  con- 
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cerning  the  import  of  words.  Where  you  can- 
not, in  the  way  in  question,  employ  the  word 
prcjpertyy  neither  can  you,  in  the  way  in  ques- 
tion, employ  the  word  injustice.^ 

*  So  unfortunate  is  this  mat  genius  in  his  choice  of  this 
proposition,  by  which,  in  his  conception,  such  g^reat  things 
may  be  done,  that,  even  in  the  character  of  a  proposition  con- 
cerning the  words  in  question,  it  is  far  from  being  uniformly 
true.  If,  by  a  report,  true  or  false,  1  injure  you  in  your  repu- 
tation, is  there  no  injustice  in  that  case?  Is  it  unconform- 
able to  the  usage  of  language  to  say,  I  thereby  do  you  an 
tmuitice  ?  Yet,  what  property  of  yours  is  concerned  in  it,  of 
afiected  by  it?  Will  it  be  said,  the  property  you  have  in 
Your  reputation  ?  In  this  sense,  the  use  of  the  word  property 
IS  manifestly  improper  and  figurative.  Property  is  a  thing 
that  can  be  transferred:  is  reputation  transferable? 

Truth  being  generally  desirable ;  demonstration  being  a 
means  of  coming  at  it  with  the  greatest  certainty ;  moral 
■cience  being  a  department  of  knowledge  in  which  the  import- 
ance of  truth  is  at  the  highest  pitch  ;  Locke  wished  to  find, 
and  thought  he  had  found,  moral  truths  to  be  a  subject  for 
demonstration.  All  moral  truths,  he  thought,  were  capable  of 
being  demonstrated,  by  a  chain  of  logical  or  rather  dialectical 
propositions,  of  which  this  proposition  constituted  the  first 
Unk. 

Moral  truths  a  subject  for  logical  demonstration  !  As  well 
might  he  have  predicated  the  same  thidg  of  medical  truths. 
As  little  could  be  done  by  this  wonder-working  proposition 
for  moral  science  as  for  medical.  The  one,  as  well  as  the  other, 
U  founded  on  facts ;  on  facts  made  known  by  observation,  ex- 
perience, and  experiment.  In  both  cases  these  facts  are  human 
feelings :  in  the  case  of  medical  science,  the  feelings  mor^ 
particularly  of  the  body  ;  in  the  case  of  moral  science,  more 
particularly  the  feelings  of  the  mind.  Of  moral  science,  the 
<mly  true  and  useful  foundations  are  propositions  enuntiative, 
not,  like  that  of  Locke,  of  the  import  of  words,  but  of  facts; 
viz.  of  the  existence  of  human  feelings,  pains,  or  pleasures,  as 
the  effects  of  this  or  that  disposition  of  law,  or  of  this  or  that 
state  of  human  affairs  calling  for  a  correspondent  disposition 
and  exercise  of  the  power  of  the  law.  Of  these,  under  the 
name  of  axioms  of  mental  pathology,  a  specimen,  nor  that  u 
scanty  one,  has  been  given  in  another  place.  (See  Dumont, 
"  Traites  de  I^egislation.") 

VOL.  in.  .  T 
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3.  That  the  proposition,  two  and  two  make 
four,  is  neither  more  nor  less  than  a  proposition 
concerning  the  import  of  words,  seems  evident 
enough,  as  soon  as  intimated.  To  these  same 
apples  to  which  when  taken  together  I  apply  the 
numeral  word  four, — to  these  same  bodies,  when 
divided  into  two  parcels  equal  in  number,  I 
apply  respectively  the  numeral  words  two  and 
two;  and  in  both  cases  with  equal  propriety; 
and  conformity  to  the  usage  of  language.  In 
this,  then,  we  have  another  instance  of  a  pro- 
position not  enuntiative  of  any  fact, — of  any  fact 
having  for  its  subject-matter  any  thing,  other 
than  the  occasion  on  which  the  words  in  ques- 
tion have  been  wont,  in  the  language  in  ques- 
tion, to  be  employed. 

In  this  example,  then,  we  do  not  see  any 
exception  to  the  general  proposition  in  ques- 
tion ;  viz.  the  proposition,  that,  of  facts  liable  to 
be  the  subject  oi  judicial  controversy,  there  is 
no  assignable  one  which  all  men  would  be  sure 
to  be  agreed  in  speaking  of  as  incredible  : — anil 
this  for  the  three  following  reasons :  — 

1.  The  proposition  in  question — two  and 
two  make  four — is  not,  properly  speaking,  the 
enuntiation  of  a  matter  of  fact,  only  of  a  nrtan- 
ner  of  employing  words. 

2.  If  that,  which  it  is  an  enuntiation  of,  were, 
properly  speaking,  a  matter  of  fact;  it  would 
not  be  of  the  number  of  those  facts  which  are 
liable  to  be  the  subject  of  judicial  controversy 
or  exhibition. 

3.  Although  it  were  a  fact,  and  liable  to  be 
the  subject  of  judicial  controversy  or  exhibi- 
tion, there  would  be  no  assurance  that  all  men 
Would  be  agreed  in  speaking  of  the  existence 
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rf  it  as  certain,  or  the  negation  of  it  as  in- 
credible. 

Did  any  such  thing  exist  as  a  catalogue  of 
universally-acknowledged  impossible,  or  even 
incredible  facts,  and  these  facts  liable  to  be 
brought  to  view  in  judicature ;  the  facts  being 
arranged  in  alphabetical  order,  open  the  dic- 
tionary, the  cause  is  at  end. 

Unfortunately,  so  far  from  a  collection  of 
such  facts,  whether  any  one  such  fact  be  to  be 
fonnd,  is  more  than  I  would  venture  willingly  to 
determine  ;  and  if  forced  to  answer,  my  answer, 
1  suspect,  would  rather  be  in  the  negative. 

If,  among  physical  facts,  there  should  be  one 
that  presented  a  fairer  chance  than  another  of 
being  allowed  to  occupy  a  place  in  such  a  cata- 
logue, it  should,  I  think,  be  this,  viz.  the  exist- 
ence of  any  body  in  two  distinct  places  at  the 
same  time.  But  this,  which,  by  the  greater 
pirt  of  mankind,  would  (I  suppose)be  admitted 
iflto  the  catalogue  of  incredible  facts,  is,  by  one 
portion  of  mankind,  nor  that  an  inconsiderable 
"Be,  held  not  to  be  incredible  without  one  ex- 
•^ption :  and  in  the  case  to  which  that  ex- 
f*ption  extends,  it  is  held  to  be  not  simply  not 
"^credible,  but  certain  and  indisputable.  Far 
■*  it  from  me  to  mention  this  deviation  from 
^oore  common  opinion,  as  matter  of  reproach 
^  the  deviators :  I  mention  it  only  in  proof  of 
"•c  discrepancy,  perhaps  the  incurable  discre- 
pancy, of  opinion,  that  prevails  among  mankind ; 
^■j  as  one  out  of  so  many  other  considerations 
^nich  concur  in  impressing  the  impropriety  of 
Precipitate  exclu.sions  and  conclusions  on  the 
™ind  of  an  upright  and  zealous  judge.     As  to 
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the  exception  ia  question ;  whether,  in  point  of 
truth,  it  be  warranted  or  no,  it  belongs  not  to 
the  present  subject  to  inquire.  Fortunately, 
supposing  it  unwarranted,  —  so  long  as  the  pro-r 
position,  how  paradoxical  soever,  confines  itself 
tQ  the  highly  extraordinary  case  to  which  alone 
it  seems  to  have  ever  hitherto  been  applied,-:-^ 
no  error,  if  it  be  one,  can  be  more  innocent  te^ 
every  purpose  of  judicature. 

As  there  is  nothing  whatever  (supposing  it 
possible)  that  men  cannot  be  made  to  do;  bo 
there  is  no  fact  whatever  that  men  may  not  be 
made  to  speak  of  as  certain  or  as  incredible,  — ? 
no  proposition  which  they  may  not  be  made  to 
speak  of  as  certainly  true  or  certainly  false,  — 
by  interest,  real  or  imagined :  by  hope  of  plea- 
sure, or  fear  of  pain,  from  a  source  conceived 
(rightly  or  erroneously)  to  exist.  In  the  parti- 
cular case  in  question  (two  and  two  make  four) 
— this  subjection  of  discourse  (as  of  all  other 
modifications  of  human  agency)  to  interest,  thi^ 
consequent  versatility  and  ununiformity  of  dia- 
course,  has  not,  perhaps,  been  exemplified.  But, 
in  an  example  that  stands  next  to  it,  the  exem- 
plification has  actually  and  notoriously  taken 
glace.  That  two  and  two  make  four,  has,  pen- 
aps,  never  been  denied.  But  that  one  and 
one  and  one  make  three,  has  been  denied.  That 
in  its  application  to  most  subjects  it  has  been 
generally  spoken  of  as  true,  is  evident  enough ; 
otherwise,  the  known  usage  of  language,  and 
the  known  import  of  the  word  threcy  could  not 
have  obtained.  But,  that  there  is  a  subject  in 
relation  to  which  this  agreement  does  not  ob- 
tain, is,  in  many  countries,  matter  of  equal 
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notoriety.  Agreed,  as  applied  to  apples; 
agreed,  as  applied  to  men ;  not  agreed,  as 
applied  to  Gods. 

I  mention  it,  not  as  meaning  to  take  a  part 
in  such  a  controversy ;  I  mention  it  only  as  a 
striking  proof,  as  well  as  illustration,  that  there 
is  no  fact  whatever,  real  or  nominal,  that  is  out 
of  the  reach  of  controversy: — a  proposition 
which,  to  the  present  purpose,  has  already  been 
shewn  to  be  of  no  small  practical  importance. 

In  vain  would  it  be  to  say,  that  the  ex- 
ception here  is  in  language  merely,  not  in  per- 
suasion. As  a  general  proposition,  it  is  but 
too  true,  that  persuasion  and  language  are  but 
too  often  at  variance  ;  but  in  the  instance  of  no 
one  individual  person  would  I  take  upon  me  to 
affirm,  but  upon  special  grounds,  that  any  such 
variance  had  place  in  this  particular  case. 
Granting,  however,  that,  on  the  present  occa- 
sion, persuasion  were  not  conformable  to  lan- 
guage ;  what  would  it  signify  to  the  present 
purpose?  It  is  in  language,  and  in  language 
only,  that  the  catalogue  in  question,  the  sup- 
posed catalogue  of  facts  universally  agreed  to 
De  incredible,  would  be  expressed. 

By  these  same  considerations  it  may  be  ren- 
dered equally  apparent,  that  if,  at  any  given 
moment,  an  article  were  in  existence  fit  for 
entering  into  the  composition  of  such  a  cata- 
logue, the  next  moment  might  at  any  time  ex- 
punge the  article,  and  leave  the  catalogue  a 
blank.  Neither  over  internal  persuasion,  nor 
over  exterior  discourse,  is  the  power  of  interest 
less  at  one  time  than  another.  To-day,  men 
are  agreed,  that,  to  the  truth  of  the  proposition 
"  one  and  one  and  one  are  equal  to  three," 
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there  is  but  this  one  exception.  Let  huai^o  law«i 
or  opinion  of  divine  command,  or  any  other 
efficient  cause  of  interest,  experience  an  appror 
priate  change,  there  shall  be  no  exception  at 
all,  or  any  number  of  exceptions.  And  so  in 
regard  to  the  proposition,  two  and  two  make 
four,  or  any  other  proposition  of  grammar,  ma* 
thematics,  or  physics. 

Under  the  influence  of  interest,  so  iar  is 
what  may  be  termed  the  natural  incredibility 
of  a  fact  from  excluding  it  from  a  place  in  the 
catalogue  of  credible  facts,  and  vice  ver^d,  that 
its  tendency  may  be,  and  seems  to  be,  to  pro* 
vide  it  with  a  place  in  that  same  catal(^ue, 
and  a  place  even  in  the  class  of  certain  facts. 
For,  let  the  expectation  of  reward  be  annexed 
to  the  practice  of  regarding  or  speaking  of  facts 
naturally  incredible  as  if  they  were  certain^  and 
let  this  reward  be  to  be  obtained  pure,  earned 
without  sacrifice  in  the  shape  of  reputation^  or 
any^  other  shape,  what  should  hinder  it  from 
bemg  embraced?  Credo  quia  impossibile  est,  is 
the  often-mentioned  and  natural  result  of  tba 
determination  generated,  and  enthusiasm  lighted 
up,  by  prospects  of  this  kind.  For  at  what 
cheaper  rate  can  the  matter  of  reward  be 
earned  in  any  shape  ?  And  so  of  punishment : 
a  principle  of  action,  the  force  of  which, 
when  applied  in  adequate  quantity,  is,  in  its 
operation,  still  more  certain  and  irresistible. 

What  the  influence  may  be  (beneficial  or 
otherwise)  of  the  matter  of  reward  or  punish^* 
ment  so  applied,  to  the  interests  of  morality^ 
knowledge,  or  social  harmony,  belongs  not  to 
the  present  place.  When,  of  the  above-men- 
tioned proposition,  which  does  belong  to  the 
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present  place,  the  truth  is  established;  the  in- 
quiry is  at  an  end. 

Sect.  IV.  —  Improbability  and  imvossibiiity  re- 
.  iohable  into  disconformity  to  the  established 
course  of  nature. 

An  incredible  fact,  as  contradistinguished 
from  a  verbal  contradiction  (whether  impro- 
bable or  impossible  be  the  epithet  by  which 
the  particular  strength  of  the  belief  in  its  non- 
existence is  designated),  owes  its  incredibility 
to  one  cause,  and  to  one  cause  only. 

This  cause  admits  of  a  variety  of  appella- 
tions. On  the  part  of  the  matter  of  fact  de- 
posed to  by  the  affirmative  evidence,  discon- 
formity  (as  supposed)  to  the  established  course* 

*  hcfdinary  language,  the  phrase  would  be,  diiconformity 
to  tome  one  or  more  of  the  laws  of  nature. 

The  expreiBion  law  of  nature  is  figurative,  metaphorical : 
it  b  a  metaphor  taken  from  the  use  given  to  the  same  word 
^  it  the  case  of  a  pohtical  law :  it  is  to  that  source,  conse- 
^IMtly,  that  we  must  resort  for  an  explanation  of  it. 

Vhen  a  political  law^  the  expression  of  an  act  of  human 
^  is  issued,  that  law  emanating  from  recognised  authority, 
''dbicked  with  the  usual  sanctions;  a  correspondent  degree 
wepitfonnity  in  human  actions, — ^in  the  conduct  of  such  indi* 
^Ws  as  are  subject  to  the  law, — is  the  customary  and  mani«- 
w  conieqoence :  and  (human  actions  being  events)  a  law,  a 
'^^''ticai  law,  is  thus  a  cause  of  conformity  among  events. 

h  regard  to  events  of  a  physical  nature,  the  grand  and 
^^'''tent  object  of  curiosity  and  mquiry,  is  that  which  respects 
^  Cone :  and  on  a  subject  so  interesting,  when  men  cannot 
^**^  at  facts,  rather  than  have  nothing,  they  are  eager  to 
^^fc  at,  and  content  themselves  with,  words.  Between  this 
2^  that  group  of  facts,  a  certain  conformity  is  observed  : 
^!!^  is  the  cause  of  that  conformity,  becomes  then  the  quea- 
r'^'  Cause  of  the  conformity  ? — ^none  at  all :  the  conformity 
'"Mf  nothing:  it  is  nothing  but  a  word  expressive  of  the 
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of  nature :  thus  may  be  expressed  what  seems 
to  be  the  most  apposite  and  clearest  designa-* 
tion,  of  which,  in  any  such  small  number  of 
words,  it  is  susceptible. 

From  the  course  of  nature  at  large,  that  of 
the  mental  part  of  man's  nature  requires  to  be 
distinguished ;  hence  disconformity  in  3,  physical 
respect,  and  disconformity  in*  a  psycnolagiaU 
respect. 

» 

state  our  minds  are  put  into  by  the  contemplation  of  thoM 
facts.  There  are  the  facts :  they  do  exist :  but  the  con- 
formity,  as  taken  for  a  fact  distinct  from  the  facts  thegiselves, 
has  no  existence. 

Like  so  many  other  truths,  this,  being  no  more  than  a  con- 
fession of  ignorance,  and  that  invincible  ignorance,  is  not 
satisfactory  to  the  human  mind.  Nothing  but  words  b^ng 
on  this  occasion  to  be  had, — words,  the  counterfeit  repre* 
sentatives  of  facts;  them  men  are  determined  to  have,  rather 
than  have  nothing.  The  conformity  being  (like  every  other 
fact,  real  or  supposed)  susceptible  of  the  denomination  of  am 
effect,  this  proves  the  existence  of  a  cause  :  what  name, 
then,  shall  be  given  to  that  cause?  What  name? — what 
word? — for  when  men  have  got  words,  they  have  got  that 
with  which  (on  this,  as  on  so  many  other  occasions)  they  are 
content  to  pay  themselves.  What  cause  ?  —  A  law  of  noficre. 
Here  are  events:  these  events  are  conformable  to  one  another: 
.here  we  have  conformity  amongst  events.  But,  for  that  soit 
of  thing  which  is  a  cause  of  conformity  among  events,  we 
have  a  known  name  already  :  it  is  a  law.  The  sort  of  events, 
the  conformity  among  which  this  term  hath  been  hitherto 
employed  to  designate,  are  human  actions.  The  sort  of  events 
of  which  we  are  now  looking  out  for  the  cause,  are  not  human 
actions,  but  natural  events.  Law  in  this  sense  must,  there- 
fore, have  something  to  distinguish  it  from  law  in  that  sente* 
In  that  sense  it  is  termed  law  simply,  without  an  adjunct :  to 
distinguish  this  from  that,  let  us  give  the  word  law  an  ad- 
junct, and  say  law  of  nature. 

If  it  were  fully  understood,  that  a  law  of  nature  signifies 
not  an  occult  cause  of  conformity  among  facts,  but  merely  Uie 
conformity  itself;  the  phrase  might  be  employed  in  this  sense 
without  danger  of  confusion. 
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The  remarks  which  foUow,will,  in  the  first 
instance,  refer  more  particularly  to  physical,  as 
contradistinguished  from  psychological  facts. 
But  they  will,  for  the  most  part,  be  found  ap- 
plicable equally  to  both. 

-  As  it  is  only  from  evidence,  coming  under  one 
or  other  of  the  descriptions  already  brought  to 
Tiew,  that  any  notion  whatever  concerning  the 
established  course  of  nature  can  be  derived ; 
and  consequently  any  notion  concerning  what 
k  conformable  to  that  course  ;  so  neither  from 
any  other  source  can  any  notion  be  derived 
respecting  the  disconformity  of  any  supposed 
matter  of  fact  to  that  same  course. 

The  evidence  thus,  characterised  will,  there- 
fore, be  composed  of  an  indeterminate  and  inde- 
finite multitude  of  matters  of  fact,  drawn  from 
all  the  evidence  of  every  description  that,  to  the 
mind  of  the  person  in  question,  (viz.  the  judge,) 
have  happened  to  present  themselves  during  the 
whole  course  of  his  life ;  and  composed  of  all 
such  facts  as  present  themselves  to  him  as 
bearing  the  sort  of  relation  in  question,  to 
the  matter  of  fact  in  question. 

To  produce  disbelief  of  the  existence  of 
the  matter  of  fact  in  question,  this  discon- 
formity must  be  such  as  (in  his  judgment)  to 
render  its  existence  incompatible  with  a  certain 
portion,  at  least,  of  those  other  numberiess 
matters  of  fact,  of  the  existence  of  which  he 
has  been  persuaded  by  the  indeterminate  but 
ample  mass  of  evidence  above  indicated. 

-  When  the  improbability  (that  is,  the  appa- 
rent, the  relative,  improbability)  of  an  alleged 
fact,  is  set  in  the  balance  against  testimony,  it 
is  still  at  bottom  little  more  than  testimony 
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agdnst  testimony.  Of  the  facts  of  the  exist- 
ence of  which  a  man  is  persuaded,  the  know<» 
ledge,  the  persuasion,  is  derived  partly  from 
his  own  perceptions,  partly  from  the  alleged 
perceptions  of  others.  But,  in  the  unmeasur- 
able  mass  of  facts  which  (at  least  in  a  country 
where  civilisation  is  tolerably  diffused)  the  most 
ignorant  man  is  said  to  know,  the  number  of 
those  of  which  his  knowledge  is  derived  from 
his  own  immediate  perceptions,  from  his  own 
individual  experience,  is  small,  in  comparison 
of  those,  for  the  knowledge  or  supposed  know- 
ledge of  which,  he  stands  indebted  to  the  ex- 
perience or  supposed  experience  of  others. 

Concerning  individual  facts, — so  far  as  mere 
perception,  exclusively  of  inference  drawn  from 
perception  by  judgment,  is  concerned, — no 
force  of  exterior  evidence  can  either  increase  or 
diminish  the  degree  of  persuasion  of  which  such 

gjrceptions  cannot  but  have  been  productive, 
ut  in  regard  to  species  of  facts,  there  is  not  one, 
perhaps,  concerning  which  the  persuasion  de- 
rived by  a  man  from  his  own  experience,  would 
not  be  capable  of  being  overborne  by  allegations 
of  contrary  experience  on  the  part  of  other 
men.  What  makes  our  confidence  so  entire  as 
it  is  in  regard  to  the  existence  of  those  species 
or  classes  of  individual  facts,  the  existence  of 
which  IS  announced  by  the  phrase  which  ex- 
hibits as  the  cause  of  it  this  or  that  law  of 
nature,  is,  —  that,  so  often  as  it  falls  in  his  way 
to  make  the  trial,  a  man  finds  his  own  percep* 
tions  in  relation  to  them  confirmed  by  the  re- 
puted perceptions  of  all  other  men  wiUiout  ex- 
ception. 
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Sect.  V. — On  the  three  modes  of  disconformity  to 
the  course  o^ nature;  viz.  1.  Disccfnformity  jiix 
toto.  2.  Dtsconformity  in  degree.  3.  Discon-^ 
formity  in  specie. 

It  has  been  seen  that  in  all  cases  without 
exception,  in  which  any  matter  of  fact  is  sup- 
posed by  any  person  to  be  incredible,  the 
ground  of  Uie  supposition  is  a  supposed  discon- 
^>innity  between  this  matter  of  fact,  and  what 
is  by  the  person  in  question  considered  to  be 
the  established  course  of  nature. 

But  this  disconformity  is  of  three  kinds ;  and 
corresponding  to  these  three  kinds  of  discon- 
formity are  three  classes,  into  which  facts  sup- 
posed to  be  incredible  may  be  divided. 

1 .  Facts  disconformable  in  toto :  facts  which, 
supposing  them  true,  would  be  violations  of 
some  manifest  and  generally  recognized  law  of 
nature,  e.  g.  a  body  at  the  same  time  in  two 
different  places. 

2.  Facts  disconfonnable  in  degree:  true,  per- 
haps, in  every  day's  experience,  in  certain  de- 
grees; false,  in  the  degree  in  which,  by  the 
testimony  in  question,  they  are  stated  as  being 
true :  e.g.  a  man  sixty  feet  high. 

3.  Facts  disconformable  in  specie :  facts  alto- 
gether different  from  any  which  have  ever  been 
observed,  but  which,  if  true,  would  not  be  vio- 
lations of  any  generally  recognized  law  of  na- 
ture :  e.  g.  the  unicorn. 

It  is  manifest,  that,  in  the  two  last  of  these 
classes,  the  incredibility  of  the  fact  rises  only  to 
a  greater  or  less  degree  of  improbability,  not  to 
that  of  impossibility.  The  supposed  facts  are 
not  repugnant  to  the  established  course  of  na- 
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ture ;  they  are  only  not  conformable  to  it :  they 
are  facts  which  are  not  yet  known  to  exist,  but 
which,  for  aught  we  know,  may  exist ;  though, 
if  true,  they  would  belong  to  the  class  of  extra- 
ordinary facts,  and  therefore  require  a  greater 
degree  of  evidence  to  establish  their  truth  than 
is  necessary  in  the  case  of  a  fact  exactly  resem- 
bling the  events  which  occur  everyday.* 

Though  facts  of  these  two  classes  can  never 
be  properly  said  to  be  impossible,  they  may  be 
improbable  to  a  degree  little  short  of  practical 
impossibility. 

I.  Facts  disconformable  in  toto:  facts  re- 
pugnant  to  the  course  of  nature. 

To  give  a  complete  list  of  facts  impossible  m 
toto,  would  be  to  give  a  complete  list  of  those 

feneral  observations  which  have  been,  or  use  to 
e,  characterised  by  the  appellation  of  laws 
(physical  laws)  of  nature. 

To  give  any  such  complete  list,  will,  I  suppose, 
be  universally  recognized  as  beyond  the  limits 
of  human  knowledge,  in  its  present  state :  a  com- 
plete system  of  physics  might  be  considered  as 
mcluded  in  it. 

By  way  of  illustration,  I  will  venture  to  pro- 
pose a  few  articles  as  a  specimen  of  what  might 
be  the  contents  of  such  a  list. 

Specimen  of  the  laws  of  nature  common  to 
all  matter,  as  far  as  hitherto  known. 

1.  No  two  bodies  can  be  in  the  same  place 
at  the  same  time  (cases  of  penetration  and 
inclusion  not  excepted.) 

*  It  will  be  attempted  to  be  shewn  in  a  subsequent  note, 
that  even  what  Mr.  Bentham  calls  impossibilities  in  totOy  are 
in  reality  nothing  more  than  facts  in  a  high  degree  improbable. 
-^Editor. 
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2.  No  one  body  can  be  in  two  places  at  the 
same  time. 

3.  All  known  bodies  are,  in  proportion  to  their 
quantities  of  matter,  affected  by  the  law  of  gra- 
Yitatipn. 

4.  AH  bodies  are  governed  by  the  law  of 
gravitation,  except  in  so  far  as  an  exception  to 
fliat  law  is  created  by  any  of  the  other  known 
causes  of  motion  or  rest.     In  other  words, 

6.  For  each  instant  of  time,  the  place  of  every 
body,  of  every  particle  of  matter  within  the 
reach  of  our  observation,  is  determined  by  the 
law  of  gravitation,  modified  by  the  other  known 
primum  mobiles,  or  causes  of  motion  and  restJ 
These  seem  to  be  as  follows : 
-  1.  The  centrifugal  force. 

2.  The  force  of  cohesion, — the  attraction  ob- 
served to  take  place  amongst  the  homogeneous 
parts  of  the  same  whole, 

3.  The  force  of  chemical  attraction  :  to  which, 
perhaps,  may  be  to  be  added  repulsion.  The 
attraction  (and  repulsion)  observed  to  take  place 
amongst  the  contiguous  heterogeneous  parts  oif 
the  same  whole. 

4.  The  force  of  repulsion  or  elasticity,  given 
to  the  particles  of  other  matter  by  caloric,  when, 
being  united  with  them,  it  forms  a  gas. 

5.  The  force  of  expansion  and  contraction 
(repulsion  and  re-attraction)  produced  by  the 
addition  and  subtraction  of  caloric  to  and  from 
other  bodies  in  the  states  of  solidity  and  li- 
quidity. 

6.  The  force  of  electrical  and  galvanic  at- 
traction and  repulsion. 

7.  The  force  of  magnetic  attraction  and  re- 
pulsion. 


28tt  CIRCUMSTANTIALb  f  Boos  V. 

8.  The  force  of  muscular  motion  put  in  action 
by  the  will. 

9.  The  force  of  muscular  motion  pat  in 
action  by  the  vital  power,  in  the  case  of  the  in'- 
»ol«nt4  -notion.  Lx  take  place  in  living  «ri- 
mals. 

10.  The  force  of  muscular  motion  put  in 
action  in  the  way  of  animal  galvanism. 

11.  The  force  of  vegetation. 

Of  these  forces  (setting  aside  the  centrifugal 
force,  the  existence  of  which  is  rather  matter 
of  inference  thaa  observation)  the  influence  of 
gravity  is  so  much  more  extensive  and  powerful 
than  the  rest,  that  the  observation  expressive  of 
its  existence  seems  entitled  to  be  distinguished 
by  the  appellation  of  the  general  or  universal 
law  of  nature,  applicable  to  all  bodies  of  which 
we  have  any  sort  of  cognizance :  while  the^ 
other  laws  of  nature,  as  above  brought  to  view, 
may  be  considered  as  constituting  so  many  ex- 
ceptive clauses,  with  reference  to  that  genera) 
law.  In  most  of  these  instances,  the  force  is 
not  perceptible  but  in  the  case  where  the  dis-^ 
tance  between  the  particles  concerned  is  exr* 
tremely  small :  and  accordingly,  in  few,  if  any, 
can  it  be  clearly  perceived  to  have  place  beyond 
the  limits  of  the  planet  which  we  occupy  ,♦ 

*  Gravity,  the  species  of  attraction  common  to  all  percep- 
tible matter,  constitutes,  as  it  were,  the  general  law  of  natun : 
attractions  inferior  in  force,  or  limited  in  extent — attraction  of 
cohesion,  of  magnetism,  of  electricity,  of  galvanism,  with  the 
multitudinous  system  of  chemical  attractions,  —  constitute,  a»- 
it  were,  so  many  exceptions  to  that  general  law  of  nature.  The 
relation  of  a  prodigy,  will,  if  false,  be  traceable  into  the  rela- 
tion, the  allegation,  of  a  violation  of  some  one  or  more  of  the 
known  laws  of  nature.     In  most,  if  not  all,  the  relationt'  of 
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Taking  this,  for  argument's  sake*  asaoomplete 
list  of  primum  mobiles  (and  I  am  inclined  to  think 
it  would  not  be  found  to  be  very  far  from  a  com- 
plete one),  any  motion  which,  being  in  a  diree*" 
tion  opposite  to  that  of  the  attraction  of  gravita* 
tion,  should  not  be  referable  to  any  one  of  those 
particular  causes  of  motion,  may  be  pronounced 
impossible :  the  existence  of  any  such  motion  or 
any  given  body  upon  or  near  any  part  of  the 
earth's  surface,  for  and  during  any  given  space 
of  time,  an  impossible  fact. 
.  A  particular  example  ma^  here  help  to  et-i 
piain  the  nature  and  probative  force  oi  imposm-^ 
lUityr — ^physical  impossibility,  and  that  impos- 
sibility m  totOy  —  as  adduced  in  the  character  of 
txk  evidentiary   fact  disprobative  of  the  sup^ 

t&iB  kind  that  have  been  current,  so  groM  has  been  the'  deedt, 
flM  the  law,  or  among  the  laws,  stat^  as  hating  been  violaiUd 
(t**e»  superseded  on  that  occasion  by  some  being  distinct  from 
and  paramount  to  the  universe,)  has  b^  the  general,  the 
QBiyersal,  law :  the  law  of  gravity  itself.  The  other  particular 
laws  not  having  been  in  any  degree  known,  at  any  period  when 
relations  of  this  sort  obtained  general  credit  among  the  superior 
and  most  enlightened  classes,  instances  of  any  pretended 
violaticm  of  these  more  particular  laws  are  scarce  discernible^ 
An  instance  of  a  needle  of  pure  iron  of  a  certain  weight  dis- 
obeying the  magnet,  or  of  a  needle  of  pure  gold  of  a  certain 
weight*  obeying  it,  would  be  in  not  less  palpable  repugnanee* 
to)  a  known  law  of  nature,  than  the  ascent  of  an  insulated  and 
naked  man  into  the  region  of  the  sky  would.be.  But  while 
the  magnet  or  its  characteristic  properties  remained  unknown, 
fUse  stories  about  magnets  could  not  be  broached. 


*  I  say  of  a  certain  weight :  for  of  late  a  notion  has  been 
advanced,  and,  for  aught  I  can  say  to  the  contrary,  proved, 
tkit  most  if  not  all  bodies  may  be  seen  to  pay  obedience  to 
the  magnet,  when  reduced  to  a  certain  minute  quantity. 
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posed  fact,  supposing  the  existence  of  it  averrM 
by  direct  testimony. 

In  one  or  more  of  the  many  books  formerly 
current  on  the  subject  of  witchcraft  and  appari- 
tions, I  remember  reading  the  following,  stated 
as  a  fact.  In  a  room  somewhat  lofty,  not  by 
any  muscular  exertions  either  of  his  own  or 
of  any  other  person,  other  persons  being  how-! 
ever  at  the  same  time  in  the  same  room,  a  man 
finds  himself  gradually  raised  up  to  the  height 
of  the  ceiling,  and  let  down  again ;  his  body  all 
the  time  not  being  in  contact  with  any  other» 
except  those  of  which  his  apparel  was  composed. 

This  I  would  venture  to  give  as  a  specimen 
of  a  sort  of  fact  practically  speaking  impossi* 
ble,  viz.  such  an  one  as  I  could  not  be  persuaded 
of  the  truth  of,  not  only  upon  the  testimony  of 
any  one  single  witness,  but  upon  the  testimony 
of  any  number  of  witnesses  that  ever  found  their 
aggregate  testimony  contradicted  by  other  wit- 
nesses  in  any  court  of  justice.  The  supposed 
fact,  impossible? — why  impossible  ?  Because  it 
is  in  repugnance  to  the  law  of  gravity,  and  not  in 
conformity  to  any  of  those  particular  laws  which 
operate  as  so  many  exceptions  to  that  general 
law.  Be  it  so  :  it  cannot  be  brought  under  any 
of  these  particular  laws.  But,  supposing  these 
to  be  the  only  particular  laws,  or  say  causes 
of  motion,  as  yet  known  :  can  you  take  it  upon 
you  to  pronounce  it  impossible  there  should  be^ 
any  others  ?  The  steam  engine,  as  a  source  of 
power,  is  but  a  century  and  a  half  old :  the 
Knowledge  of  electricity,  as  to  the  great  bulk  of 
its  effects,  not  so  much  as  a  century :  galvanism, 
but  of  yesterday :  -^  till  the  other  day,  there 
were  but  six  primary  planets  moving  round  our 
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sun ;  now  there  are  eleven.    Ak  new  primum 
mobiles  less  possible  than  new  planets  ? 

I  answer: — as  to  the  discovery  of  new  causes 
of  motion,  causes  apparently  distinct  from,  and 
not  referable  to,  any  of  those  above  enumerated, 
I  am  not  disposed  to  regard  it  as  in  any  degree 
improbable.  Yet,  as  to  any  causes  adequate  to 
the  production  of  any  such  effect  as  the  effect 
in  question ;  in  the  discoveries  just  spoken  of 
there  is  not  any  thing  that  would  prevent  me 
from  regarding  it  as  being,  in  the  sense  above 
determined,  practically  impossible.  Why  ?  Be- 
cause it  appears  to  me  practically  impossible, 
that,  after  so  long  a  course  of  physical  experi- 
ence and  experiment,  any  primum  mobile,  of  a 
force  adequate  to  the  production  of  an  effect  of 
such  magnitude,  can  have  remained  undetected. 
As  to  the  power  of  steam,  the  application  of  it 
to  any  useful  purpose  is  not  so  old  as  a  cen- 
tury and  a  half;  but  the  existence  of  it  as  a 
source  of  motion,  could  never  have  been  alto- 
gether a  secret  to  any  one  who  ever  boiled  a  pot 
with  a  cover  to  it.* 

*  It  may,  perhaps,  be  doubted,  whether,  until  our  knowledge 
dial]  have  attained  a  perfection  fiir  beyond  what  it  has  attained, 
oris  erer  likely  to  attain,  such  an  attribute  as  impossibility  in 
laiOf  can,  in  the  sense  in  which  Mr.  Bentham  uses  the  words, 
be  predicated  of  any  conceivable  phenomenon  whatever. 

Mr.  Bentham  has  given  a  list  (whether  complete  or  incom- 
plete  is  of  no  consequence  for  the  present  purpose)  of  the 
various  forces  by  which  gravitation  is  known  to  be,  under 
certain  circumstances,  counteracted :  and  assuming  this  list  to 
be  complete,  he  proceeds  to  infer,  ^at ''  any  motion  whicfh, 
being  in  a  direction  opposite  to  that  of  the  attraction  of  gra- 
vitation, should  not  be  referable  to  anyone  of  those  particular 
causes  of  motion,  may  be  pronounced  iiyipossible :  and  fpr 
practical  purposes,  no  doubt  it  may ;  but  if  metaphysical  ao- 
curfu:y  be  sought  for,  I  doubt  whet^r  9990.  in  this  caie  tbt 
VOL.  III.  V 
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II.  Facts  disconformable  in  degree. 

Of  facts  impossible  in  degree,  (meaning  always 

impossibility  in  question  be  any  thing  more  than  a  very  high 
degree  of  improbability.     For, 

1st.  Suppose  the  catalogue  of  all  the  known  forces  which  may 
operate  to  the  production  of  motion,  (or,  as  Mr.  Bentham  calls 
them,  the  primum  mobiles,)  to  be  at  present  complete :  does 
it  follow  that  it  will  always  remain  so  ?  Is  it  possible  to  set 
limits  to  the  discoveries  which  mankind  are  capable  of  making 
in  the  physical  sciences?  Are  we  justified  in  affirming  that 
we  are  acquainted  with  all  the  moving  forces  which  exist  in 
nature  ?  Before  the  discovery  (for  instance)  of  galvanism,  it 
will  be  allowed,  we  should  not  have  been  justified  in  making- 
any  such  assertion.  In  what  respect  are  circumstances 
changed  since  that  time  ?  except  that  we  are  now  acquainted 
with  one  force  more  than  we  were  before.  By  what  infallible 
mark  are  we  to  determine,  when  we  have  come  to  the  know- 
ledge of  all  the  properties  of  matter  ? 

Mr.  Bentham  hmiself  acknowledges  that  the  discovery  of 
new  moving  forces  is  not  impossible ;  but  the  discovery  of 
new  forces,  adequate  to  the  production  of  such  an  effect  as 
that  of  raising  a  heavy  body  from  the  fioor  to  the  ceiling 
of  a  room  without  any  perceptible  cause,  he  does  consider  im- 
possible ;  because  (says  he)  had  any  force,  adequate  to  the 
production  of  such  an  effect,  been  in  existence,  it  must  have 
been  observed  long  ago.*  No  doubt,  the  improbability  of 
the  existence  of  any  such  force,  increases  in  proportion  to  the 
magnitude  of  the  efiect;  but  it  may  be  permitted  to  doubt, 
whether  it  ever  becomes  an  impossibility.  Had  our  grand- 
fathers been  told,  that  there  existed  a  force  in  nature,  whkh 
was  capable  of  setting  gold,  silver,  and  almost  all  the  other 
metals  on  fire,  and  causing  them  to  burn  with  a  bright  blue, 
green,  or  purple  fiame,  —  of  converting  the  earths  into  bright 
metallic  substances  by  the  extrication  of  a  particular  kind  of 
air;  &c.  &c.,  —  they  surely  might  have  said,  with  fully  as 


*  [n  this  instance,  Mr.  Bentham  really  breaks  down  the  dis- 
tinction between  his  impossibility  in  toto^  and  impossibility  in 
degree.  Causes  may  exist  (says  he)  which  are  not  yet  known  to 
us,  adequate  to  the  production  of  some  effect;  but  not  adequate 
to  the  production  of  so  great  an  effect.  If  so,  however,  this 
impossible  fact  is  impossible  in  degree  only,  and  not  in  foto* 
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by  impossible,  such  as  would  generally  be  ac- 
counted so);  the  exemplifications  that  might  be 

much  justice  as  we  can  at  present,  that  if  any  cause  had 
existed  in  nature,  adequate  to  the  production  of  such  remark- 
able effects,  they  could  not  have  failed  to  have  been  aware  of 
it  before. 

2diy.  Suppose  it  certain  that  all  the  great  moving  forces, 
to  one  or  more  of  which  all  the  phenomena  of  the  universe 
mmt  be  referable,  were  known  to  us ;  we  should  not,  to 
any  practical  purpose,  be  farther  advanced  than  before.  We 
might  indeed,  in  a  general  way,  be  assured  of  the  impossibility 
of  every  phenomenon  not  referable  to  some  one  or  more  of 
these  forces  as  its  cause :  but  that  any  given  alleged  pheno- 
menon 18  in  this  predicament,*  is  more  than  we  could  possibly 
be  assured  of;  until  we  knew  not  only  all  the  moving  forces 
which  exist,  but  all  the  possible  varieties  of  the  operation  of  all 
those  forces,  and  all  the  forms  and  shapes  under  which  it  is 

Cnible  for  them  to  manifest  themselves;  until,  in  short,  we 
ew  all  which  it  is  possible  to  know  of  the  universe.  How 
<^  I  be  sure  that  a  given  phenomenon  which  has  no  per- 
ceptible cause,  is  not  the  effect  of  electricity,  unless  I  knew 
w«t  all  the  effects  of  electricity  are  ?  And  so  of  all  the  other 
laws  of  nature.  As,  however,  it  is  very  improbable  that  we 
^  tAall  know  all  the  laws  of  nature  in  all  theirdiflerent  com- 
^tions  and  manifestations,  and  as,  moreover,  it  is  difficult 
to  aee  how,  even  if  we  did  know  them  all,  we  could  ever  be 
certain  that  we  did  so;  it  seems  that  we  never  can  pro- 
P^^'Wice,  with  perfect  certainty,  of  any  conceivable  event,  that 
rt  is  hnpossible.  See  even  Mr.  Bentham  himself,  infra, 
*^  9,  ndfinem. 

Althbngh,  however,  it  could  not  be  pronounced,  of  the 
ftofy  told  by  Mr.  Bentham,  that  the  event  which  it  relates  is 
Ijppoasible,  thus  much  may  with  safety  be  pronounced,  that, 
Hit  did  happen,  it  was  not  produced  by  witchcraft.  I  can 
^ceive  the  existence  of  sufficient  evidence  to  convince  me 
^the  occurrence  of  the  event,  improbable  though  it  be.  1 
^Dot  conceive  the  existence  of  any  evidence,  which  could 
p^^ce  me  that  witchcraft  was  the  cause  of  it.  The  reason 
?thig:  suppose  the  fact  proved,  the  question  remains,  —  Is 
7*^erable  to  witchcraft,  or  to  some  natural  cause  ? — Of  ex- 
^'•^^fdinary  events,  produced  by  natural  causes,  many  have 
^^'^  within  my  experience  :  of  events  produced  by  witch- 
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given  are  innumerable.  These  consist  in  devi-> 
ations  from  the  ordinary  quantities :  deviations 
extending  to  such  a  degree,  as  on  that  account 
to  be  regarded  as  incredible. 

Let  us  take  those  which  regard  the  manner  of 
being  of  the  human  species. 

1.  Extent  of  human  stature. 

2.  Quantity  of  human  force. 

3.  Duration  of  human  life. 

4.  Duration  of  life  without  food. 

5.  Time  of  gestation. 

6.  Number  of  children  at  a  birth. 

Various  are  the  grounds  on  which  facts  having, 
like  the  above,  the  human  species  for  their  sub- 
craft,  none  whatever.  That  extraordinary  events  from  natnial 
causes  have  frequently  occurred,  there  is  abundant  evidence: 
while  there  cannot,  in  the  nature  of  things,  be  any  evidence, 
that  any  event  has  ever  been  occasioned  by  witchcraft.  There 
may  be  evidence  that  a  particular  event  has  uniformly  fol- 
lowed the  will  of  a  particular  person  supposed  to  be  a  witch; 
but  that  the  supposed  witch  brought  about  the  given  effect, 
not  by  availing  herself  of  the  laws  of  nature,  but  through  the 
agency  of  an  evil  spirit,  counteracting  those  laws,  —  this  can 
never  be  more  than  an  inference  :  it  is  not  in  the  nature  of 
things  that  any  person  should  have  personal  knowledge  to  that 
effect ;  unless  he  has  that  perfect  acquaintance  with  all  tUe 
laws  of  nature,  which  alone  can  enable  him  to  a£Rrm  with 
certainty  that  the  given  effect  did  not  arise  from  any  of  those 
laws.  What  alleged  witch,  or  magician,  was  ever  suspected  of 
producing  more  extraordinary  effects  than  are  daily  produced 
bv  natural  means,  in  our  own  times,  by  jugglers  ?  Omniacienoe 
alone,  if  witchcraft  were  possible,  could  eiutble  any  one  not  in 
the  secret,  to  distinguish  it  from  jugglery.  It  is  no  wonder, 
then,  that  no  evidence  can  prove  witchcraft ;  since  there  nev^r 
can  be  any  evidence  of  it,  good  or  bad,  trustworthy  or  the  re- 
verse. All  the  evidence  that  has  ever  been  adduced  of  witcb* 
craft  is,  —  testimony,  in  the  first  place,  to  an  extraordinaiy 
event,  and,  in  the  next  place,  to  somebody's  omnion  that  this 
event  was  supernatural ;  but  to  nothing  else  whatever.  — JB4 
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}e<?t,  present  a  claim  to  preference.  Being 
more  interesting  than  any  others,  they  are  more 
open  to  observation,  and  more  likely  to  attract 
it  z  and  they  are  wont,  on  a  variety  of  occasions, 
soixie  of  them  more  than  others,  to  come  in 
question  on  judicial  occasions :  in  particular, 
time  of  gestation,  and  duration  of  life  without 
food ;  but,  most  of  all,  the  former ;  legitimacy 
or  illegitimacy  depending  upon  it. 

Of  the  six  examples  thus  taken  for  the  pur- 

Kse  of  illustration,  two  admit  of  deviations  at 
th  sides  ;  viz.  extent  of  stature,  and  time  of 
gestation.  In  the  other  cases,  there  is  no 
room  for  deviation  but  on  the  side  of  increase : 
the  minimum  being  in  the  ordinary  course  of 
iiature. 

Tn  relation  to  facts  objected  to  as  incredible 
in  consideration  of  the  magnitude  of  the  degree 
in  '^which  they  deviate  from  the  ordinary  course 
of  nature,  erroneous  judgment  on  the  part  of 
fhe  judge  seems  rather  more  to  be  apprehended 
in    disaffirmance   of  the    supposed    incredible 
jwitfi,  than  in  affirmance,     why?  —  Because, 
^   most  instances  of  facts,  the  credibility  of 
which  is  liable  to  come  in  question  in  judica- 
ture, the  judge  (especially  supposing  him  a 
^^xi  of  a  mind  cultivated  in  a  degree  at  all  ap- 
l)roaching  to  what  befits  a  man  in  such  a  situa- 
™n)  will  naturally  be  more  or  less  apprised 
^W  is  the  ordinary  course  of  nature :  but,  of 
tift  known  deviations,  of  the  degrees  of  devi- 
ation known  by  men  possessed  of  appropriate 
uifonnation   in  the   line  in   question,  it  may 
well  happen  to  him  to  be  very  imperfectly,  if  at 
^>  apprised.   If,  then,  without  having  recourse 
*^ Scientific  evidence  (viz.  to  such  as  applies  in 
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particular  to  the  species  of  fact  in  question),  he 
takes  upon  him  to  decide  in  disaffirmance  of  the 
fact,  error  on  his  part  may  be  but  too  naturally 
the  consequence. 

Take,  for  instance,  the  question, — Of  what 
length  of  time  passed  without  food,  the  patient 
surviving,  may  the  existence  be  regarded  as 
credible  ? 

Anno  1753,  at  the  Old  Bailey,  London,  Eliza- 
beth Canning  was  convicted  of  perjury.  Of  the 
mendacity  of  her  testimony,  the  whole  evidence 
taken  together,  I  have  not  the  smallest  doubt. 
But  one  part  of  it  consisted  in  an  affirmation 
on  her  part  of  her  having  passed  a  certain 
length  of  time  almost  without  food.  In  the 
course  of  the  history  of  that  cause,  several 
persons,  it  appears,  regarded  the  extraordi- 
nariness  of  this  supposed  fact  as  sufficient  to 
render  it  incredible.  This  judgment  I  should 
not  expect  to  find  confirmed  by  the  opinion 
of  well-informed  scientific  witnesses.  Why? — 
Because  at  different  times  I  remember  residing 
different  accounts  of  the  protraction  of  animal^ 
and  in  particular  human,  life,  without  food,  for 
much  greater  lengths  of  time  :  accounts  that  did 
not  appear  on  the  face  of  them  to  present  any 
suspicious  circumstances. 

In  the  list  of  cases  above  exhibited,  there  are 
few  (if  any)  in  which  it  might  not  happen,  in 
one  way  or  other,  to  come  into  question  in  the 
course  of  judicature ;  and  this  without  having 
recourse  to  wagers,  by  means  of  which,  if  le- 
galised, there  is  no  sort  of  fact  whatever  that 
may  not  be  made  to  call  for  the  decision  of  a 
judge. 

1.  Duration  of  life.     Titius  nominee  in  a  life- 
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annuity,  or  sends  to  put  in  a  claim  of  property 
in  a  distant  country.  The  age  of  Titius  is  170, 
160,  150.  Parr  is  said  to  have  passed  his  Idlst 
year;  Jenkins  his  169th.  But  the  judge  either 
has  never  heard  of  the  reputed  age  of  Jenkins 
or  of  Parr,  or  disbelieves  it.  In  some  periodi- 
cal print  an  article  appeared  some  years  ago, 
stating  as  still  in  existence  a  man  who  had 
pasi^.the  age  of  180. 

2.  Duration  of  the  time  of  gestation.  This 
is  a  question  of  no  very  unfrequent  occurrence, 
and  (in  respect  of  the  legitimacy  of  children,  and 
the  honour  of  parents)  of  the  utmost  practical 
importance.  There  are  well-attested  instances 
of  women  whose  pregnancy  has  continued  ten, 
eleven,  or  even  twelve,  months.  In  the  case  of 
a  pregnancy  protracted  for  the  term  of  ten 
months,  a  rash  judge,  too  decided  to  suffer  the 
exhibition  of  scientific  evidence  on  this  point, 
Diight  do  a  cruel  injustice. 

3.  Number  of  children  at  a  birth.  Of  three 
children  born  at  the  same  time  of  the  same  mo- 
tJ^er,  the  existence  (suppose)  has  been  put  out  of 
doubt  by  other  evidence.  Comes  another  per- 
son, claiming  property  on  the  ground  of  succes- 
sion, and  says,  "  My  mother  had  four  children 
at  a  birth,  and  I  am  one  of  them."  "  Four  at 
a  birth!"  says  the  judge;  *'  that-I  never  can 
helieve :  three  I  can  believe,  for  I  have  known 
instances  of  it.  I  will  not  hear  your  evidence." 
Five  at  a  birth  I  remember  reading  of  in  news- 
papers, with  individualisation  of  names,  times, 
and  places. 

4.  Number  of  children  born  of  one  woman. 
The  like  precipitation  is  capable  of  taking 
place  in  this  case  as  in  the  last  preceding  one. 
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Between  thirty  and  forty,  I  am  clear  that  I  har^ 
read  of. 

5.  Duration  of  fecundity  in  women.  Deli- 
very some  years  after  seventy,  I  think  I  have 
read  of.  An  estate  is  claimed  on  behalf  of  a 
child,  whose  mother,  it  is  alleged  and  con* 
fessed,  when  she  was  delivered  of  him,  was 
turned  of  sixty.  "  No,"  says  our  rash  judge : 
''  the  fact  is  impossible :  it  is  needless  to  hear 
evidence." 

But  such  rashness — such  irrational  refusal  to 
hear  evidence — is  it  to  be  supposed?  Alas! 
the  rashness  here  supposed  as  credible  on  the 
part  of  this  or  that  individual  judge,  is  nothing 
in  comparison  to  the  rashness  which  continues 
to  be  exemplified  to  this  day,  in  the  most  en- 
lightened countries,  by  the  whole  fraternity  of 
judges. 

In  regard  to  facts  devious  in  degree,  it  is 
impossible  to  fix  upon  any  point  of  the  scale,  as 
being  the  point  which  separates  the  incredible 
degree  from  the  credible.     At  a  large  distance 
above  the  ordinary  or  mean  level,  to  a  person 
determined  to  take  the  distance  large  enough, 
there  will   commonly  be   no   diflSculty.     But 
begin  with  the  most  devious  degree  allowed 
to  have  been  exemplified,   propose  the   next 
degree,  and  then  the  next;    scarce  any  man 
that  will  not  find  himself  perplexed,  and  even 
in  an  inextricable  degree,  to  say  at  what  degree   ^ 
credibility  ends,  incredibility  begins.     1.  Sta — 
ture.     A  man  a  hundred  feet  high,  incredible.  ^ 
But  nine  feet?     In  London,  nominal  nine 
has  been   exhibited  :    to  make  allowance  fo 
exaggeration,  say  eight  feet.     But,  eight  fei 
being  certain,  shall  eight  feet  and  an  inch 
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incredible  ?  The  credibility  of  eight  feet  and 
an  inch  being  admitted,  add  an  inch  more,  and 
60  on  without  end.  2.  Force.  No  man  living 
who  is  capable  of  lifling  upon  his  shoulders  a 
fat  and  full-grown  ox  of  the  largest  breed  ;  few 
men  who  would  not  have  been  able  to  deal  in 
that  same  way  by  that  same  animal  when  just 
bom.  Take  any  man,  and  propose  it  to  him,  or 
la  any  one  else,  to  say,  at  what  age  of  the  ani- 
mal, or  at  what  precise  weight  in  pounds  and 
ounces,  the  man's  power  of  lifting  him  will 
cease.  3.  Fecundity  at  a  birth,  or  total.  Ac- 
cording to  the  legend,  in  consequenc3  of  the 
imprecation  of  a  beggar  woman,  the  Countess 
of  Desmond  had  as  many  children  as  there  are 
days  in  a  year:  whether  at  one  or  more  births, 
I  cannot  take  upon  me  to  recollect.  A  delivery 
of  five  at  a  birth  has  been  mentioned,  with  all 
tt&e  circumstances,  within  these  few  years,  in 
*-fae  English  journals.  Taking  this  number  for 
Certain,  will  six  be  incredible?  Thus  we  get 
on,  one  by  one,  till  we  come  to  the  Countess  of 
"Esmond's  number:  only,  the  more  there  are 
<*f  them,  the  smaller  they  must  be. 

A  treatise  on  the  deviations  from  the  ordinary 
^^Oiirse  of  nature  has  been  spoken  of  as  a  ne- 
?^ssary  part  of  an  encyclopedical  system,  by 
■■^acon.  In  the  synoptical  table  prefixed  to  the 
^*^t  French  Encyclopedia,  the  mention  of  it 
•^^s  been  revived  by  D'AIembert.  Of  a  treatise 
^*»»  this  subject,  the  fundamental  part  would 
Consist  of  a  statement  of  the  alleged  facts.  In 
•^gard  to  such  facts  as  are  more  particularly 
*pt  to  come  in  question  in  a  court  of  judicature, 
^sucb,  above  all,  on  the  belief  or  disbelief  of 
^iiich  (as  in  some  of  the  above  examples)  the 
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property  and  honour  of  families  may  depend ; 
might  it  not  be  of  use  that  arrangements  should 
be-  taken  by  governments  for  their  authentica- 
tion and  registration?  At  present,  the  credit 
of  facts  of  this  description  rests,  in  general,  on 
no  firmer  foundation  than  that  of  a  paragraph 
in  this  or  that  periodical  publication.  And  who 
can  say  but  that  it  may  sometimes  happen  that 
a  false  fact  of  this  description  shall  have  been 
inserted,  in  the  view  of  its  being,  on  an  indivi*^ 
dual  occasion,  employed  in  evidence  ?  In  the 
character  of  the  best  and  only  evidence  which 
the  natve  of  the  case  admits  of,  the  paragraph 
may  or  may  not  be  listened  to  by  the  judge. 
But, — though  it  should  not  be  admitted  in  d. 
direct  way, — in  an  indirect  and  circuitous  way 
it  may,  nevertheless,  operate  in  the  character 
of  evidence.  The  judge  wiU,  at  any  rate,  not 
refuse  to  hear  scientific  evidence.  But  the 
opinion  of  the  witness  is  drawn  (for  from  what 
better  source  can  it  be  drawn?)  from  this  or 
that  paragraph,  which  he  has  read  in  a  news- 
paper, with  or  without  the  faculty  of  recollect- 
ing the  source  from  whence  he  took  it. 

III.  Facts  disconformable  in  specie. 

When,  on  a  survey  of  the  catalogue  of  incre- 
dible, or  supposed  incredible,  facts,  we  come  to 
the  class  of  those  which,  if  incredible,  are  so  on 
this  ground  ;  and  when,  accordingly,  on  this 
ground,  we  set  about  the  task  of  drawing  the 
line  between  the  credible  and  the  incredible ; 
we  find  ourselves  on  an  ocean  without  a  comr 
pass,  and  that  ocean  without  bounds.  By  what 
consideration  can  any  bounds  be  set  to  the 
modifications  of  matter  ?  —  to  the  modifications 
that  may  have  been  exemplified  in  this  place. 
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in  that  place,  or  in  any  place  ?  Take  any  one 
of  the  species  of  men,  spoken  of  as  existing,  by 
Pliny  or  Mandeville ;  who  shall  say  but  that, 
in  some  place  or  other,  at  some  time  or  other, 
that  species  may  have  existed  ?  Who  shall  say 
that  in  no  place  whatever,  at  no  time  whatever, 
the  existence  of  such  species  would  be  other 
than  absolutely  incredible  ? 

By  anatomists,  some  of  them,  if  examined, 
might  perhaps  be  found  to  involve  physiological 
incompatibilities  ;  but  such  incompatibilities 
will  not  be  unapt  to  be  too  hastily  assumed. 
A^ngels  are  painted  by  adding  goose's  wings, 
devils  by  adding  bat's  wings,  to  an  ordinarily- 
shaped  human  body. .  Judging  from  birds,  an 
anatomist  may  pronounce  the  use  of  such  an 
appendage  incompatible  with  such  a  shape. 
I  eg :  supposing  no  greater  quantity  of  muscu- 
lar force  capable  of  being  exerted  by  a  given 
quantity  of  matter  than  what  is  exerted  by  men 
or  birds  :  but  what  will  he  say  of  fleas  ? 

-At  this  moment  I  have  before  me  a  copy  of 
the  book  known  to  antiquaries  by  the  name  of 
the  ''  Nuremberg  Chronicle."  This  work  con- 
t^s,  in  a  folio  volume  in  the  Latin  language, 
t"^  history  and  geography  of  the  known  world, 
printed  in  that  city  in  the  years  1492  and  1493; 
exhibited  at  the  same  time  to  the  corporeal  as 
^^11  as  to  the  menial  eye,  by  a  multitudinous 
*^^es  of  graphical  representations,  taken  from 
Wooden  plates.  Amongst  these  are  cuts  of  twen- 
V  *one  devious  species  of  men,  or,  as  we  should 
*^y>  monstrosities,  from  Pliny  and  other  au- 
^^^"8.*     Some  of  them  appear  to  involve  in- 

•  Fol.  12. 
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compatibilities  of  the  anatomical  kind,  as  above. 
Others  have  actually  been  exemplified:  some 
nearly,  some  even  strictly:  the  Cyclops  eye; 
the  horns ;  the  redundant  arms  and  hands.  In 
these  instances,  however,  the  exemplification 
has  not  been  known  to  extend  beyond  the 
individual.  But  species,  are  they  any  thing 
but  individuals  multiplied  ?  In  the  case  of  the 
porcupine  man,  the  deviation  would  naturally' 
at  first  be  thought  confined  to  the  individual; 
but  it  was  found  to  extend  to  the  race. 

Gulliver,  upon  his  return  from  Lilliput,  con- 
signed, as  he  tells  us,  to  Greenwich  Park  some 
of  the  neat  bulls  and  cows  of  that  country.  Till 
he  read  on  to  the  account  of  this  source  {^ 
permanent  real  evidence,  which  converted  hi« 
doubts  into  belief,  I  forget  what  bishop,  men- 
tioned by  Swift  and  others,  was  induced  to 
regard  the  whole  history  as  a  fable.  At  the 
Leverian  Museum,  full-grown  neat  catCle^ 
much  about  that  size,  were  to  be  seen  in  glass 
cases. 

Among  the  Nuremberg-Chronicle  men,  are  to 
be  seen  the  cranes,  with  their  classical  enemies 
the  pigmies,  the  prototypes  of  the  Lillipu- 
tians. Is  not  the  incredibility  of  the  Lillipu- 
tians lessened,  more  or  less,  by  the  Levenan 
buffaloes?  The  relative  incredibility,  I  think, 
beyond  dispute.  The  relative  incredibility; 
that  is,  our  propensity  to  regard  the  existence 
of  such  a  race  in  that  light.  But  the  ab* 
solute  incredibility,  the  impossibility,  —  how 
can  that  be  affected  by  the  analogy  in  question, 
or  any  other? — the  absolute  incredibility,  sup- 
posing any  determinate  idea  to  be. capable  of 
being  found,  to  annex  to  the  expression  ;  a  dis- 


I 


Ci*F.KVI.]    IMPROBABTLITV  &  IMPOSSIBILITY, 

«overy  which,  to  my  view,  does  not, 
confess,  present  itself  as  easy  to  make. 

The  fact  being  given;  the  incredibility  of  it, 
the  relative  incredibility,  is  lessened  by  re- 
moteness in  respect  of  place.  The  propensity 
to  disbelieve  is,  certainly.  By  what  cause? — ■ 
The  imagination  would  probably  be  found  to 
bear  a  considerable  part  in  the  production  of 
'the  effect;  but  neither  is  reason  without  her 
share.  The  more  remote  the  country,  the  less 
explored.  Had  races  of  Cyclops,  of  horned  men, 
of  many-handed  men,  of  pigmies,  existed  in 
England,  could  they  have  thus  long  remained 
undiscovered  ?  So  far  as  this  consideration 
operates,  the  relative  incredibility  of  these  and 
other  devious  varieties  of  the  human  species 
Would  evidently  be  much  less  in  the  interior 
of  New  Holland,  than  in  Old  England, 

.Antecedently  to  the  importation  of  the  kan- 
ff^ioo,  and  the  two  species  of  ornithorynchi, 
•uppose  a  paragraph  in  a  newspaper,  speaking 
oT  an  animal  of  any  one  of  those  descriptions  as 
found  in  a  wood  in  England.  The  first  pro- 
pensity would  have  been  to  regard  the  state- 
ittent  as  fabulous  or  incorrect  :  the  next,  to 
'^^e  for  granted  that  the  animal  had  been  im- 
ported from  some  distant  country,  and  had  by 
*<icideDt  got  loose. 

From  remoteness  in  point  of  place,  analogy 
*^5*''duct8  us  naturally  to  remoteness  in  point  of 
*'**iie.  On  this  ground,  imagination  and  reason 
^^t  in  opposite  directions :  the  imagination,  to 
wminish  the  incredibility  (meaning  always  the 
'"yative);  reason,  to  increase  it.  In  time  as  in 
P'ace,  as  the  scene  grows  more  and  more  re- 
'^'^te,  lo  the  mind's  eye  it  is  more  and  more 
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obscure.  Ghosts,  devils,  vampires,  hobgoblinfl 
of  all  sorts,  may  exist  in  darkness  ;  in  the  light, 
we  see  clearly  there  are  no  such  things. 

Reason  do6s  not  in  this  case  diminish  the 
incredibility,  as  in  the  former.  When  the  firsi 
impulse  given  by  the  imagination  is  resisted,  it 
seems  difficult  to  say  why,  in  the  case  of  an 
alleged  fact  devious  in  specie^  the  incredibility 
of  it  should  be  lessened  by  this  cause.  As  mi 
back  as  history,  supported  by  sources  of  per- 
manent real  evidence  (skeletons,  statues,  sculp- 
tured portraits,  drawings,  pictures,  or  human 
works)  goes,  can  any  material  difference  be 
found  between  our  predecessors  and  ourselves ! 

On  the  other  hand,  so  far  as  the  incredibility 
of  any  devious  fact  depends  upon  the  causes 
of  untrustworthiness,  the  increase  which  it  re- 
ceives from  remoteness  in  point  of  time  is  abun- 
dantly notorious.  In  the  track  of  experience 
and  civilization,  the  further  back  we  go,  the 
greater  the  proportion  of  incorrectness  as  well 
as  mendacity,  the  greater  the  ratio  of  fable  tc 
history,  till  at  last  it  is  all  pure  fable.  In 
distant  times,  histories  melt  at  last  into  fables, 
as,  in  distant  plains,  hills  do  into  clouds.  It  ifi 
Mrith  the  infancy  of  the  species,  as  with  the 
infancy  of  the  individual:  dreams  mix  them- 
selves with  realities. 

In  effect,  remote  times  are  virtually  present 
to  us  in  remote  places.  The  different  genera- 
tions of  mankind,  at  their  different  stages  ol 
civilization,  are  at  once  present  to  our  eyes. 
We  may  view  our  ancestors  in  our  antipodes. 
In  Japan,  sorcerers  are  still  seen  riding  in  the 
clouds.  In  Negroland,  witchcraft  is  even  now 
the  most  common  of  all  crimes.   Haifa  cefitury 
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scarce  past  since  Hungary  has  been  cleared 
of  vampires. 

Yet,  even  in  time  as  in  place,  experience  for- 
bids our  regarding  the  present  as  cast  in  exactly 
flie  same  mould  with  the  remote.  If  New 
Holland  has  presented  us  with  its  kangaroos 
fcnd  oruithorynchi,  Cuvier  and  others  have  pre- 
sented us  with  their  parallels  in  the  extinct 
inhabitants  of  an  antediluvian  world. 

In  this  line  of  investigation,  as  in  others, 
errors  concerning  past  times  might,  in  a  prac- 
6cal  work  like  the  present,  pass  unnoticed,  if 
the  application  of  them  confined  itself  to  past 
times.  The  misfortune  is,  that,  when  facts,  mis- 
chievous as  well  as  fabulous,  have,  under  favour 
of  the  clouds  of  the  morning,  been  jilanted  in 
past  times,  they  are  apt  to  be  transplanted  into 
present,  there  to  take  root,  and  yield  a  poisonous 
increase.  If  Blatkstone  refuses  a  part  of  his 
credence  (for  it  is  but  a  part)  to  modern  witches, 
it  u  because  they  are  not  old  enough.  A  few 
years  more  over  their  head,  and  then  his  faith 
M*  them  becomes  entire.  A  little  while,  and 
the  imagination  of  some  successor  or  pupil  of 
tfae  depai'ted  sage  may  beget  upon  the  ghost 
of  the  witch  of  Endor  a  succession  of  modem 
Witches,  and  then  comes.^,the  reign  of  terror 
*&ain,  if  not  of  blood  :  for  the  conspicuous 
BUfferjugg  that  have  been  produced  by  witch- 
'^faft  at  the  foot  of  the  fatal  tree,  or  in  the 
*ster,  or  in  the  fire,  are  as  nothing  in  com- 
^rison  of  the  horrors  which  it  has  planted  in 
T*^  pillow,  and  in  the  chair  which,  but  for 
"•^Ui,  would  have  been  an  easy  one.  How 
'^ph  better  directed  has  been  the  zeal  of  those 

'©"htened  divines,  who,  to  conquer  peace  for 
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flesh  and  blood,  (reflecting  that  the  accident  of 
being  bound  up  with  history  does  not  give  tnith 
to  fables,)  have  made  war  upon  the  sorceress, 
and  devoted  to  annihilation  that  queen  of  ter* 
rors.  Has  not  Farmer,  in  the  same  generous 
view,  converted  demoniacs  into  madmen  ?  and 
did  not  Priestley,  to  the  same  end,  and  in  a 
sense  peculiar  to  himself,  wrestle  with  the 
prince  of  darkness  ? 

Nature  makes  her  mock  of  those  systems  of 
tactics,  which  human  industry  presents  as  lead- 
ing-strings to  human  weakness.  In  so  far  as 
difference  in  specie  is  constituted  by  difference 
in  proportion,  which  is  as  much  as  to  say  differ-* 
ence  in  degree^  this  latter  division  of  devious  facts 
must  be  confessed  to  coincide  with  the  former. 
The  existence  of  pigmies  and  Lilliputians  being 
incredible,  is  it  so  in  the  character  of  a  fact  de- 
vious in  specie^  or  devious  only  in  degree  ? 
Dwarfs  are  devious  in  degree  only,  and  without 
diflSculty.  Why  ? — Because,  the  race  being  the 
same,  the  difference  is,  in  the  botanical  sense^ 
only  a  variety.  But  dwarfs,  it  is  believed,  may 
be  found,  not  above  four  times  the  height  of 
Lilliputians,  and  much  less  superior  in  height 
to  pigmies  than  inferior  to  ordinary  men. 

At  the  worst,  imperfect  order  is  better  than 
total  chaos.  Amidst  so  thick  a  darkness,  the 
fiEtintest  light  is  not  altogether  without  its  use. 

\^Further  remarks  by  the  Editor.'] 

After  an  attentive  consideration  of  the  cha* 
racters  by  which  Mr.  Bentham  endeavours  to 
distinguish  his  three  classes  from  one  another, 
the  reader  will  probably  join  with  me  in  redu* 
cing  these  three  classes  to  two ;   viz.  1 .  ikct» 


Chap.XVL]    IMPROBABILITV  &  IMPOSSIBILITV. 


305 


repugnant  to  the  course  of  nature  so  far  as 
known  to  us,  and  2.  tacts  merely  dev'iathig  frooi 
it :  or  (to  express  the  same  meaning  in  more 
precise  language)  1.  facts  cotilraty  to  experi- 
ence ;  2.  facts  rio(  conformable  to  experience. 

The  discovery  ofa  new  species  of  auimal,  pre- 
sents a  specimen  of  a  fact  not  conformable  to  ex- 
perience. The  discovery  (were  such  a  thing  pos- 
sible) of  an  animal  belonging  to  any  of  the 
already  known  species,  but  unsusceptible  of 
death,  or  decay,  would  be  a  fact  contrary  to  ex- 
perience. 

This  distinction  was  pointed  out  by  Hume;* 
but,  having  pointed  it  out,  he  knew  not  how  to 
&pplyit :  and  the  misapplication  which  it  seemed 
1o  me  that  he  had  made  of  it,  led  me  for  a  long 
time  to  imagine  that  there  was  no  foundation 
for  the  distinction  itself.  Having,  however,  by 
ftirjher  reflection,  satisfied  myself  of  its  reality, 
I  ■will  attempt,  if  possible,  to  make  my  concep- 
tion of  it  intelligible  to  the  reader. 

All  that  our  senses  tell  us  of  the  universe, 
consists  of  certain  phemmaia,  with  their  se- 
Pfences.  These  sequences,  that  is  to  say,  the 
different  orders  in  which  different  pheno- 
nieua  succeed  one  another,  have  been  dis- 
covered to  be  invariable.  If  tbey  were  not 
^;  if,  for  example,  that  food,  the  reception  of 
"hich  into  the  stomach  was  yesterday  followed 
"T  health,  cheerfulness,  and  strength,  were,  if 
•^keii  to-day,  succeeded  by  weakness,  disease. 
^d  death ;  the  human  race,  it  is  evident, 
*ould  have  long  ago  become  extinct.  Those 
^^uences,  then,  which  are  obser^'cd  to  recur 


*0t.  III. 
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constantly,  compose  what  is  termed  the  order  of 
nature:  and  any  one  such  sequence  is,  by 
rather  an  inappropriate  metaphor,  gjtileda  law 
of  nature. 

When  a  new  discovery  is  made  in  the  na- 
tural world,  it  may  be  either  by  the  disruption 
of  an  old  sequence,  or  by  the  discovery  of  a  new 
one.  It  may  be  discovered,  that  the  phenome- 
non A,  which  was  imagined  to  be  in  all  cases 
followed  by  the  phenomenon  B,  is,  in  certain 
cases,  not  followed  by  it ;  or  it  may  be  dis- 
covered that  the  phenomenon  C  is  followed  by 
a  phenomenon  D,  which,  till  now,  was  not 
known  to  follow  it. 

In  the  former  case,  the  newly  discovered  foot 
is  cmUrary  to  experience  ;  in  the  latter  cas^,  it 
is  merely  not  conformable  to  it.  In  the  first  case 
it  is  repugnant  to  what  had  been  imagined  to  be 
the  order  of  nature ;  in  the  second  case>  it 
merely  deviates  from  it. 

The  first  time  that  the  sensitive  plant  was 
discovered,  its  characteristic  property  was  a 
fact  not  confommble  to  experience.  A  new 
sequence  was  discovered ;  but  no  sequence  was 
broken  asunder ;  the  plant  had  not  been  known 
to  possess  this  property,  but  neither  had  it  been 
known  not  to  possess  it,  not  having  been  known 
at  all. 

But  if  a  stone  projected  into  the  air  were, 
without  any  perceptible  cause,  to  remain  sus- 
pended, instead  of  falling  to  the  ground  ;  here 
would  be  not  merely  a  new  sequence,  but  the 
disruption  of  an  old  one  :  a  phenomenon  (pro- 
jection of  a  stone  into  the  air;  which,  from  past 
experience,  had  been  supposed  to  be  univer- 
sally followed  by  another  phenomenon  (the  fall 
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of  the  stone),  is  found,  in  the  case  in  question, 
not  to  be  so  followed.  Here  then  is  a  fact  con- 
trary to  experience. 

The  error,    then,  (as   it  appears  to  me)  of 
Hume,  did  not  consist  in  making  the  distinction 
between  facts  contrary,  and  facts  not  conform- 
able, to  experience  ;  it  consisted  in  imagining, 
that,  although  events  not  conformable  to  expe- 
rience may  properly  be  believed,  events  contrary 
to  experience  cannot.  That  an  event  is  not  fit  to 
be  credited  which  supposes  the  non-univers- 
ality of  a  sequence  previously  considered  to  be 
universal,  is  so  far,  in  my  conception,  from  being 
true,  that  the  most  important  of  all  discoveries 
m  physics  have  been  those  whereby  wliat  were 
before  imagined  to  be  universal  laws  of  nature, 
have  been  proved  to  be  subject  to  exception. 
Take  Mr.  Bentham's  own  list  (p.  285)  of  the 
exceptions  to  the  law  of  gravitation  :  suppose  all 
these  unknown,  the  law  might  have  been  sup- 
posed universal,  and  the  exceptions,  when  dis- 
covered, would  have  been  so  many  violations  of 
it:  but  do  not  these  exceptions,  with  the  excep- 
tions again  to  them,  and  so  on,  compose  by  far 
*he  moat  valuable  part  of  physical  science  ? 

Sect,  VI. — Thtinmrobah'dity  of  a  fact,  relatively 
\    to  a  particular  individual,    depends   upon  the 

^tgree  of  his  acquaintance  with  the  course  of 

nature. 
.    The  improbability  of  any  alleged  fact  consists 
"*  its  deviation  from  the  established,  and  (as 
^'ipposed)  unvaried  and  invariable,  course   of 
nature. 

Of  what  nature?  —  Of  irrational  nature,  or 
rational,  —  of  thenalure  of  things,  or  of  men,— 
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according  to  the  nature  of  the  alleged  fact  de- 
posed to :  according  as  it  is  a  mere  physical 
event,  or  a  human  act,  the  result  of  the  opera- 
tion of  a  human  mind.  According  as  the  fact 
belongs  to  the  one  or  the  other  class,  the 
description  of  the  improbability  will  admit  of 
correspondent  differences. 

Does  the  fact  exhibit  any  such  deviation  ?  if 
yes,  in  what  degree  ?  considerable  enough,  or  not, 
to  preponderate  over  the  force  of  such  testimony 
as  the  case  presents  ?  What,  in  respect  of  the 
supposed  fact  in  question,  is  the  unvaried  and 
invariable  course  of  nature  ?  Immediately  or 
ultimately,  it  is  from  the  opinion  of  the  judge, 
determined  by  the  knowledge  of  the  judge,  that 
the  answer  to  these  questions,  and  the  decision 
grounded  on  it,  must  come. 

It  must  always  be  borne  in  mind  that  proba- 
bility and  improbability  are  not  in  strictness 
qualities  of  nature ;  they  are  qualities  attributed 
to  supposed  natural  facts  in  the  way  of  fiction, 
for  the  convenience  of  discourse ;  attributed  to 
the  facts  themselves,  in  consideration  of  the 
persuasion  entertained  concerning  them  in  the 
mind  of  him  by  whom  they  are  spoken  of  in  this 
point  of  view.  The  alleged  fact,  is  it,  in  his  view 
of  the  matter,  completely  unconformable  to  the 
ordinary  course  of  nature?  He  sets  it  down  as 
improbable  in  the  highest  degree  :  or,  in  other 
words,  as  impossible.  Is  it  in  a  less  degree  un- 
conformable ?  he  sets  it  down  as  simply  impro- 
bable, and  not  altogether  impossible :  and  m 
downwards,  till  the  improbability  presents  itself 
as  productive  of  no  other  degree  of  negative  per- 
suasion than  what  is  capable  of  being  subdued 
and  made  to  give  way  to  positive  affirmation. 


Chap.  XVI.]    IMPROBABILITY  ft  IMPOSSIBILITY.      309 

by  the  force  of  such  affirmative  evidence  as  the 
case  affords. 

The  improbability  being  thus  recognized  to 
be  purely  relative,  relative  on  each  occasion  to 
the  idiosyncrasy  of  the  individual  by  whom  the 
fact  in  question  is  set  down  as  improbable ; 
it  is  easy  to  see,  that,  in  this  point  of  view,  the 
probability  or  improbability  of  the  fact  will 
depend  upon  the  degree  of  relative  knowledge 
possessed  by  the  individual  judge ;  and  thence 
U{x>n  the  degree  attainable,  and  generally  at- 
tained, in  the  age,  and  country,  and  rank,  in 
lespect  of  mental  cultivation,  in  which  he  is 
placed.  A  fact  which,  in  Paphlagonia  or  Pales- 
tine, might,  in  the  Augustan  age,  not  have  been 
too  improbable  to  be  established  by  testimony, 
in  the  estimation  of  the  most  knowing  minds  of 
those  respective  countries,  might  have  presented 
itself  as  impossible  to  the  same  class  of  minds 
8it  Rome  or  Athens  at  that  same  time.  A  fact 
which  in  that  same  age  might  not  have  been 
"^capable  of  establishing  itself  in  the  character 
^a  probable  one  at  Rome  or  Athens,  even  in 
that  highest  class  of  minds,  might  at  this  time 
^  rejected  as  improbable  by  minds  of  the  same 
class  in  Paris  or  London.  A  fact  which  would 
•^  established  by  a  given  force  of  testimony 
^thout  a  dissentient  voice  in  the  minds  of  the 
"|ghest  class  at  Tombuctoo,  and  without  many 
pissentient  voices  in  minds  of  the  same  class 
'Q  Constantinople,  might  find  nothing  but  incre- 
dulity in  minds  of  equal  relative  superiority 
^  London  or  Paris.  Even  in  our  own  times, 
^<1  within  the  hearing  of  Bow  bells,  Stockwell 
^r  Cock-lane  might,  on  the  strength  of  hearsay 
^^ence,  afford  a  temporary  credence  to  a  fact 
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to  which  no  force  of  immediate  testimony  would 
be  able  to  afford  so  much  as  a  momentary  cre- 
dence in  St.  Stephen's  chapel. 

By  the  relative  credibility  or  incredibility  of 
a  facty  I  understand  the  chance  it  has  of  being 
believed  or  disbelieved  by  a  given  person. 

The  relative  incredibility,  as  regards  a  paiti- 
cular  person,  of  an  anti-physical  fact — a  fact 
amounting  to  a  violation  of  a  law  of  nature, — 
will  be  in  proportion  to  his  acquaintance  with 
the  laws  of  nature.  Suppose  a  person  alto- 
gether unacquainted  with  the  laws  of  nature, 
yet  not  altogether  unaccustomed  to  hold  con- 
verse with  mankind :  he  would,  upon  the  credit 
of  a  bare  assertion,  uttered  by  any  person  of  his 
acquaintance,  give  credit  to  one  fact  as  readily 
as  to  another  :  to  the  most  flagrantly  anti-phy- 
sical fact,  as  well  as  to  the  most  common  fact : 
to  a  fact  the  most  devious  and  extraordinary  in 
degree  or  specie,  as  well  as  to  the  most  ordinary 
fact :  to  the  existence  of  a  ghost  or  a  devil,  as 
well  as  to  that  of  a  man :  to  tKe  existence  of  a 
man  sixty  feet,  or  no  more  than  six  inches,  high, 
as  well  as  to  that  of  a  man  of  six  feet :  to  Uie 
existence  of  a  nation  of  cyclops,  with  but  one 
eye  each,  and  that  in  the  middle  of  the  forehead, 
as  well  as  to  the  existence  of  a  nation  with  two 
eyes,  in  their  ordinary  place. 

In  this  respect,  all  nations  as  well  as  all  men 
are  children  for  a  time.  Among  savaged,  not  to 
speak  of  barbarians,  the  mental  state  cannot  be 
regarded  but  as  a  state  to  which  this  suppositicm 
is  in  a  great  degree  applicable. 

What  is  there  that  would  not  be  believed  in  a 
nation  in  which  it  was  generally  understood,  so 
generally  as  to  be  a  position  acted  upon  by  law, 
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that  guilt  or  innocence,  mendacity  or  veracity, 
was  to  be  determined  by  a  man's  walking  blind* 
fold  hurt  or  unhurt  in  a  maze  of  red-hot  plough- 
shares ? 

Of  a  given  apparently  anti-physical  fact,  the 
relative  incredibility  will  be  apt  to  increase,  not 
only  with  a  man's  acquaintance  with  the  laws  of 
nature,  but  with  his  acquaintance  with  the  his- 
tory, the  correspondent  part  of  the  history,  of 
the  human  mind  :  with  the  observations  he  has 
had  occasion  to  make  of  the  extreme  frequency  of 
incorrectness  and  mendacity  among  mankind, 
or  rather  of  the  extreme  rarity  of  the  opposite 
phenomena :  of  the  extreme  frequency  of  the 
mstances  in  which  either  the  one  or  the  other 
has  been  reduced  to  certainty,  sometimes  by 
irreconcilable  contradictions  as  between  divers 
reports  of  the  same  transaction,  sometimes  by 
self-contradiction  on  the  part  of  each. 

In  the  case  of  an  apparently  anti-physical  fact, 
reported  by  a  writer  or  a  number  of  writers  in  a 
distant  period ;  to  render  it  more  credible  that  he 
should  either  have  been  a  deceiver  or  deceived, 
than  that  the  fact  was  true,  it  is  not  necessary 
that  it  should  appear  that  he  was  acted  upon  by . 
this  or  that  particular  cause  of  delusion,  or  that 
he  had  this  or  that  point  to  gain,  this  or  that 
specific  advantage  to  reap,  from  the  lie.  All 
men  are,  occasionally,  exposed  to  seduction  in 
this  way,  to  the  temptation  of  swerving  from 
the  truth,  by  all  sorts  of  motives.  True  it  is 
that  in  this  case  there  are  two  suppositions  to 
make,  for  one  that  there  is  in  the  other.  But, 
take  each  of  these  suppositions ;  what  can  be 
more  probable  ? 

Go  back  to  distant  ages,  we  shall  find  men  of 
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the  very  first  reputation  for  sagacity,  for  insight 
into  the  human  heart,  very  imperfectly  ap- 
prised (to  appearance  at  least)  of  the  causes  of 
untrustworthmess  to  which  extra-judicial  testi- 
mony is  exposed.  Speaking  of  the  two  mira- 
culous cures  ascribed  to  the  Emperor  Ves- 
pasian, "  Utrumque"  (says  Tacitus)  "qui  inter- 
fuere,  nunc  quoque  memorant,  postquam  nul- 
lum mendacio  pretium."  •*  By  persons  who 
were  privy  to  the  two  transactions,  both  are 
still  related,  now  that"  (understand,  by  the 
extinction  of  that  emperor's  family)  *'  mendacity 
has  no  longer  any  reward  to  hope  for."  No  re- 
ward to  hope  for !  As  if  punishment  was  not  a 
still  more  irresistible  principle  of  seduction  than 
reward!  asif  forfeiture  of  reputation,  of  reputa- 
tion for  veracity,  were  no  punishment ! 

By  Tacitus,  both  these  miracles  were  be- 
lieved. The  remark  could  have  had  no  other 
object  than  to  communicate  that  persuasion  to 
his  readers.  Unless  his  intention  was  to  deceive, 
he  was  himself  deceived. 

In  England,  miracles  of  the  same  kind,  but 
prodigiously  greater  in  number,  and  beyond 
comparison  better  attested,  were  believed,  within 
these  hundred  years  very  generally  believed ; 
and  now,  perhaps,  (anno  1826)  not  by  a  single 
human  being :  not  even  by  any  of  the  multi- 
tudes that  still  believe  in  witches  and  appari- 
tions. It  was  among  the  attributes  of  the 
Stuart  dynasty,  to  cure  their  subjects  of  the 
species  of  scrofula  called  the  king's  evil.  Apiece 
of  coined  gold  being  touched  by  the  monarch 
for  the  purpose,  the  patient  wore  it  thereafter 
by  a  string  upon  his  neck  ;  for  which  purpose  a 
hole  was  pierced  in  it.     By  family  inheritance. 
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I  have  three  of  these  pieces  still  by  me.  It  ¥ra8 
not  by  the  vision  of  a  god  —  the  god  Serapis  — 
that  so  many  beneficent  monarchs  were  deter- 
mined to  exercise,  for  the  benefit  of  their  sub- 
jects, this  healing  power ;  it  was  by  the  experi- 
ence of  ages.  Under  James  I.  the  practice 
began,  or  at  least  existed,  with  the  1 7th  century ; 
under  Anne,  it  continued  for  the  first  fourteen 
years  of  the  18th:  omitting  the  reprobate 
Charles  and  the  usurping  William,  all  of  them 
monarchs  of  exemplary  faith  and  piety.  Would 
sovereigns  such  as  these  have  lent  a  hand  to 
an  imposture  ? 

Thus  it  is,  that,  in  many  instances,  improba- 
bility is  relative :  the  same  fact  is  at  once  pro- 
bable and  improbable ;  probable  to  some  per- 
sons, improbable  to  others:  and  this  without 
any  necessary  imputation,  on  either  side,  on  the 
judgment  of  those  by  whom  such  opposite  deci- 
sions are  pronounced. 

Ignorance,  though  perhaps  more  exposed  to 
erroneous  judgments  on  the  side  of  belief,  is  by 
no  means  unexposed  to  erroneous  judgments  on 
the  side  of  disbelief;  inasmuch  as  the  ana- 
logies by  which  extraordinary  incidents  are 
brought  within  the  sphere  of  probability,  are,  in 
proportion  to  the  degree  of  their  ignorance,  apt 
to  be  without  the  compass  of  their  knowledge. 
•  The  less  extensive  a  man's  acquaintance  is 
with  the  ordinary  course  of  nature,  the  greater 
is  the  number  oi  those  facts,  which  by  him  are 
not  seen  and  understood  to  be  within  the  ordi- 
nary course  of  nature  :  facts  which,  in  his  view 
of  the  matter,  belong  to  the  predicament  of  ex- 
traordinary things.  The  greater,  therefore,  is  the 
number  of  those  things  which,  being  to  him 
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extraordinary  things,  are  by  others  reported,  and 
by  him  (as  occasion  presents  them  to  his  ob- 
servation) found  and  proved,  to  be  true. 

Supposed  facts,  which,  besides  being  to  him 
extraordinary,  are  really  out  of  the  course  of 
nature,  and  not  only  so,  but  actually  untrue,  are 
by  him  neither  seen  nor  suspected  to  be  untrue. 
Why  not  ?  Because,  by  their  being  extraordinary 
to  him,  little  cause  is  presented  for  suspecting 
them  to  be  untrue :  lor  many  facts  which  to 
him  are  extraordinary,  are  by  the  general  con- 
sent of  those  with  whom  he  is  acquainted  held 
to  be,  and  upon  trial  found  to  be,  true.  Nor,  by 
their  being  really  out  of  the  ordinary  course  of 
nature,  are  they  presented  to  him  as  being  in  a 
proportionable  degree,  i^  ^  any  degree,  impro. 
bable:  for  with  the  extraordinary  course  of 
nature,  as  distinct  from  the  ordinary,  he  has 
little  or  no  acquaintance. 

Suppose  a  Turk,  of  the  ordinary  class  of 
Turks  in  point  of  education,  to  have  been  fold 
of  the  elevation  of  a  number  of  persons  in  the 
air,  and  of  the  aerial  voyage  performed  by 
them ;  and  this  by  a  bare  statement  of  the 
fact  so  far  as  above  described,  and  without  any 
indication  given  of  the  cause  by  which  the  ele- 
vation was  produced.  Probably  enough,  neither 
disbelief,  nor  so  much  as  any  considerable  sur^ 
prise,  would  in  his  mind  have  been  the  result. 
To  his  disposition  to  give  credence  to  this  or 
any  other  fact  of  the  extraordinary  class,  no 
great  addition  could  probably  remain  to  be 
made  by  ocular  demonstration.  Whatever  feet 
of  this  description  could  be  related  to  him, 
would  be  rendered  sufficiently  credible  by  a 
word,  whatever  it  be,  of  which  in  English  the 
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words  magic  or  sorcery  serve  for  representa- 
tives. By  the  Turks,  Christians  are  considered 
either  as  being  in  general  magicians,  workers 
of  wonders,  or,  at  least,  as  abounding  in  magi- 
cians :  and  by  magic  one  thing  may  be  done  as 
well  as  another.  The  contents  of  the  machine 
by  which  this  wonder  was  achieved,  were  in  fact 
composed  of  rarefied  air  :-^had  this  account  of  it 
been  given  to  him,  would  he  have  credited  it  ? 
Not  unlikely ;  and  so  would  he,  as  likely,  had 
they  been  represented  to  him  as  composed  of 
lead.  To  a  people  to  whom  the  face  of  nature 
is  not  visible  through  any  other  medium  than 
that  of  the  Koran,  one  fact  is  not  more  uncon- 
formable to  the  course  of  nature  than  another. 

When  an  air-balloon,  on  the  hydrogen  gas 
principle,  performed  for  the  first  time,  at  St. 
Petersburg,  an  aerial  voyage ;  certain  Japanese, 
who,  having  been  shipwrecked  somewhere  in 
Kamschatka,  had  from  thence  been  conveyed  to 
Petersburg,  were  of  the  number  of  the  spec- 
tators. All  the  rest  were  wrapped  up  in  amaze- 
ment :  the  Japanese  alone  remained  unafiected. 
A  Russian  noticing  their  unconcern,  and  asking 
for  the  cause  of  it, — "  Oh !"  said  a  Japanese, 
*^  this  is  nothing  but  magic ;  and  in  Japan  we 
have  practitioners  in  magic  in  abundance.". 

In  the  long-established  empire  of  Japan,  it  is 

Erobable,  as  in  the  long-established  and  neigh- 
ouring  empire  of  China,  they  have  jugglers, 
whose  art  consists  in  the  production  of  whatso- 
ever phenomena  seem  most  unconformable  to 
the  known  course  of  nature.  In  England,  as 
well  as  in  other  superiorly-informed  nations, 
such  appearances  are  exhibited  by  jugglers,  as 
it    requires    a    better  acquaintance  with    the 
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course  of  nature  than  falls  to  the  lot  of  the 
bulk  of  the  people,  to  distinguish  from  impossi- 
bilities ;  and  in  China,  the  art  of  juggling, 
having  been  longer  in  use  than  in  any  Euro- 
pean country,  appears,  by  the  instances  given 
by  travellers,  to  have  been  carried,  in  some 
particulars,  to  a  still  higher  degree  of  perfec- 
tion than  any  where  in  Europe. 

The  art  of  travelling  in  the  air  being  referred 
to  jugglery,  and  considered  as  no  more  than  a 
particular  branch  of  that  commonly-practised 
art,  all  cause  of  wonder  was  at  an  end. 

In  the  character  of  a  faithful  picture  of  real 
life,  the  Arabian  Nights'  Entertainments,  to  an 
Arabian  understanding,  are  upon  a  par  with 
other  histories  :  and  if  in  some  points  they 
differ  from  histories  strictly  and  properly  so 
called,  it  is  only  in  the  same  respect  as  Ro- 
binson Crusoe  differs  from  actual  biography : 
though  not  actually  true,  they  contain  nothing 
but  what  might  have  been  true ;  and  if,  in  any 
instance,  they  are  not  to  be  believed  to  be  true, 
it  is  only  because,  upon  a  close  inspection, 
it  may  be  found  that  they  are  not  given  for 
such. 

The  author  being,  in  the  autumn  of  1785,  on 
board   a  Turkish   vessel,  on    a    voyage  from 
Smyrna  to  Constantinople,  a  storm  arose  in  the 
sea  of  Marmora,  which  made  us  glad  to  take 
refuge  in  a  port  on  the  Asiatic   side,  called 
Kiemed,  where  the  first  object  we  saw,  as  soon^ 
as  we  could  see  any  thing,  was  the  wreck  of  sfe. 
vessel  just   driven  on  shore  within  a   stone's^ 
throw  of  us. 

There  being  several  Franks  of  us  on  board , 
the  master  of  the  vessel,  through  the  medium 
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of  an  interpreter,  examined  us  all,  for  the  pur- 
pose of  knowing  whether  any  such  article  as  a 
fragment  of  an  Egyptian  mummy  existed  in  the 
possession  of  any  of  us ;  and  if  so,  whether  we 
could  favour  him  with  a  sight  of  it.  The  answer 
having  been  universally  in  the  negative ;  when 
the  storm  was  over,  it  was  observed  to  us  by 
the  interpreter,  that  our  deficiency  in  this 
curious  article  was,  perhaps,  a  fortunate  cir- 
cumstance for  us;  mummy  being  among  the 
implements  known  to  be  employed  by  Chris- 
tians in  the  practice  of  divers  magical  arts,  and, 
amongst  others,  of  the  art  of  raising  storms : 
whereupon,  had  any  such  article  been  found  in 
our  possession,  it  would  have  been  matter  of 
consideration,  as  a  means  of  abating  the  fury 
of  the  storm,  whether  to  be  satisfied  with 
throwing  overboard  the  magical  implement,  or 
to  throw  over  the  magicians  along  with  it. 

The  theoretical  principle  being  established 
on  the  ground  of  notoriety,  the  practical  infer- 
ences seemed  to  follow  from  it  consistently 
enough.  If,  by  a  piece  of  a  dead  body,  pre- 
served in  a  particular  manner,  and  introduced 
on  board  a  ship,  a  storm  could  be  raised ;  what 
more  natural  than  that,  by  throwing  it  out  of 
the  ship,  the  storm  should  be  appeased  ?  The 
cause  taken  away,  the  effect  will  follow.  More- 
over, if,  upon  the  removal  of  the  supposed 
cause,  the  effect  should  not  follow, — if,  after 
this  magical  implement  had  been  thrown  over- 
board, the  storm  should  continue  unappeased, — 
the  continuance  of  it  would  be  a  proof  that  the 
cause  of  the  storm,  if  removed  in  part,  was  not 
removed  completely :  it  would  be  a  sign  that, 
along  with  this  known  implement,  the  magician 
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was  in  possession  of  some  other  implement  or 
implements,  not  equally  known,  but  lequally 
well  adapted  to  the  purpose  of  raising  storms : 
and,  under  the  difficulty  of  ascertaining  what 
were  the  other  implements  by  the  help  of  which 
the  magician  might  be  enabled  to  fulfil  his 
wicked  purpose,  the  surest  course  was  to  rid 
the  ship  of  the  magician  himself,  which  done, 
his  tools,  were  they  ever  so  numerous,  would 
do  no  mischief. 

Be  this  as  it  may,  the  sagacious  Turk  might 
have  placed  his  argument  on  ground  absolutely 
impregnable,  by  calling  in  to  his  aid  the  prin- 
ciple of  the  Scotch  philosopher.  I  have  a  pro* 
pensity,  he  might  have  said,  to  believe  what- 
ever 1  hear,  probable  or  improbable  ;  and 
this  propensity  is  innate ;  for  who  can  tell  me 
when  it  first  began  to  shew  itself?  But  being 
innate,  it  is  not  derived  from  experience ;  and 
being  older  than  experience,  it  is  stronger  than 
experience  ;  nor,  therefore,  can  any  argument 
drawn  from  probability  or  improbability  stand 
against  it :  for  an  argument  drawn  from  proba- 
bility or  improbability  rests  on  no  other  basis 
than  that  of  experience :  and  when  experience, 
or  any  thing  that  rests  upon  it,  is  encountered 
by  the  opposing  pressure  of  the  pre-established 

}>ropensity,  which  it  is  that  must  yield  is  mani- 
est  enough. 

The  better  acquainted  we  are  with  the  course, 
the  ordinary  course,  of  nature,  the  better  qua- 
lified we  are,  of  course,  for  judging  whether 
a  given  fact  be  conformable  or  unconformable 
to  it. 

As  between  credulity  and  incredulity,  belief^ 
of  false  facts   and  disbelief  of  true  ones,  th^ 
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former  will  naturally  present  itself  as  being,  in 
the  greatest  plenty,  the  fruit  of  ignorance.     It 
certainly  is  so,  in  so  far  as  ignorance  is  accom- 
panied with  the  consciousness  of  its  own  exist- 
ence.    Such  consciousness  is  a  natural,  and 
perhaps  predominantly  frequent,    accompani- 
ment of  ignorance ;  but  it  is  by  no  means  an 
inseparable  one.     Much  will  depend  upon  the 
opportunities  a  man  has  of  being  witness  of  the 
proofs  of  a  degree  of  knowledge  superior  to  his 
own.     Much  will  also  depend  upon  the  par- 
ticular temper  and  cast  of  mind  of  individuals. 
Carrying  with  them  the  productions  of  Eu- 
ropean arts,  the  voyagers  that  from  time  to  time 
iiav€,  within  the  two  or  three  last  centuries, 
visited  the  newly-discovered  parts  of  this  our 
Srk>l)e,  have  in  general  found  the  inhabitants 
Well  enough  disposed  to  give  credit  to  their 
Waiters  for  reported  wonders,  on  the  strength 
^f  ^  the  wonders  presented  to  their  eyes :  but 
this  facility  of  credence  has  not  been  altogether 
'^thout  its  exceptions.     The  case  of  the  King 
^  Siam  is  old  enough  to  have  been  noted  and 
^^^'Ximented  upon  by  Locke.*     When,  in  re- 
potting the  state  of  things  in  their  own  country, 
*h^  Dutchmen  who  visited  his  dominions  came 
*^.  Speak  of  the  frozen  scenes  presented  by  their 
^''^ters, — ^water  hardened  to  such  a  degree  as 
I       bear  men  and  waggons  like  dry  land, — a 
^^gh  of  scorn  was  the  reply,  and  they  were 
^^t  down  for  impostors. 

-At  that  time  of  day,  the  advances  made  in 

^^txiral  science  were  as  yet  but  inconsiderable; 

^^  the  strangers  by  whom  the  wonder  was 

•  Essay,  vol.  ii.  ch.  16.  p.  276. 
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reported,  were,  perhaps,  not  much  more  than 
upon  a  par  with  his  Siamese  majesty,  in.  respect 
of  their  advances  in  the  career  of  science ;  or, 
at  any  rate,  were  not  provided  vnth  any  ready 
means  of  displaying  any  proofs  of  their  supe- 
riority in  his  view.  The  fact  was  not  conform- 
able to  the  course  of  nature,  in  any  such  state 
of  things  as  his  opportunities  of  observation 
had  presented  to  his  view.  He  had,  therefore, 
the  same  reason  for  disbelieving  that  fact,  as  we 
have  for  disbelieving  facts  which,  by  thousands 
and  thousands  that  could  be  mentioned,  a 
European,  instructed  or  not  instructed  in  the 
rudiments  of  physical  science,  would,  at  this 
time  of  day,  be  disposed  to  reject  as  incredible 
at  the  first  word. 

In  London  itself,  that  great  metropolis  which 
disputes  with  Paris  the  title  of  metropolis  of 
the  scientific  world,  his  Siamese  majesty  found, 
within  the  compass  of  my  own  experience,  a 
not  unworthy  representative  in  the  person  of  an 
English  physician.  At  that  time,  about  twenty 
years  or  thereabouts  bad  elapsed  since  the  pub- 
lication of  the  first  experiment  by  which  mer- 
cury, by  the  help  of  the  Russian  ice,  had  been 
exhibited  in  a  solid  state.  In  company  with 
the  learned  doctor,  I  happened,  on  I  forget  what 
occasion,  to  make  allusion  to  this  experiment. 
With  an  air  of  authority,  that  age  is  not  unapt 
to  assume  in  its  intercourse  with  youth,  he  pro- 
nounced the  history  to  be  a  lie,  and  such  a  one 
as  a  man  ought  to  take  shame  to  himself  for 
presuming  to  bring  to  view  in  any  other  cha- 
racter. 

Solidity,  liquidity,  and  gaseosity,  appear  now 
for  some  time  to  have  been  considered,  in  na- 
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twal  philosopky,  as  tbe  Asee  sttttes^  of  wkiek,. 
b^r  combmaiion  with,  an  qppfq:mate  portiQa  #C 
caloric,  bodies  in  genrcnt^  sncbi  as  w%  are  oe* 
<|ttaiiited  with,  may  be  re^urded  as  smaceptiUer 
insomuch  that,  — althoxe^  iisstaacesv^  atno  those 
ppetty  nnmerous,  are  not  wanting  in  whsch  tfais 
or  that  modification  of  anatter  has  not  as.  jret 
been  seen  assuming,  or  made  to  assume,  this  or 
thait  one  of  the  thsee  stfttes,. — ^yet,  its  being  pre- 
sented, though  for  the  first  time^  in  such  hitholxr 
unknown  state,  would  no  more  be  regarded  aa 
repugnant  to  any  law  of  natiure,  or  as  an  instance 
of  an  incredible  deviation:  Cram  the  ordinary 
course  of  nature,  than  the  existenee  of  water 
in  the  state^  of  ice  00  steam. 

One  of  the  most  interesting  remains  of  Gre- 
cian antiquity,  is  the  narrative  which  Lucian 
(yAo^  though  not  the  most  ka^nious,  may  be 
set  down  as  by  liar  the  wisest  among  the  Gre- 
cian, philosophers)  Luciaxr,  an  eyerwitness,  has 
teft  ms,  of  the  pranks  pAayed  hy  the  impostor 
Alexahdier :  a  sort  of  Sidro^iel  in  a  higher 
sphere,  who,  upon>  the  strength  of  a  worat 
enclosed  in  an  egg-shell,  a  tame  real  snake,. 
and  the  head  of  an  artificial  one,  set  up  for  a 
Mopbet  and  prime  minister  of  the  god  Mscni- 
mpius.  Had  any  man  paid  a  visit  to  Lucian,, 
and  said  to  him,  ^^  Yesterdaiy  I  saw  Alexander,, 
with  his  serpent-god,  sailing  in  the  air  in  a  boat^ 
and  mounting  up  to  h^»ren,  taking  with  ham 
a  globe  of  not  less  than  thivty  feet  diameter,  — 
s»w  him  and  watched  him  till  his  approach  tt> 
Idle  seat  of  Jupiter  had  rendered  him  invisibte;'' 
wjlat  would  have  been  the  reception  ^en  by 
the  philosopher  to  his  informant?  Probably, 
much  the  same  that  Utte  King  of  Siwat  gave  to 

VOL.  III.  Y 
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the  story  of  the  solid  water,  and  the  English 

Shysician  to  the  lie  about  the  solid  quicksilver, 
tut  suppose,  the  next  day,  Lucian  hipGiself  had 
been  witness  to  the  ascent  of  j^sculapius^  with 
his  favourite,  to  his  native  heaven  ?  He  would 
either  have  been  a  convert  to  the  godhead  of 
the  serpent,  and  the  divine  mission  of  the  pn>- 
phet  Alexander,  or  have  borrowed  some  such 
term  as  magic  as  a  cover  to  his  obstinacy;  to  a 
disbelief  for  which  he  would  not  have  been  able 
to  have  given  any  tolerable  reasons. 

A  fact  which,  when  viewed  through  the  me- 
dium of  a  man's  actual  stock  of  physical  science 
(for  even  the  New  Hollanders  are  not  without 
some),  presents  itself  as  rendered  incredible  by 
its  non-conformity  to  the  known  course  of  na- 
ture, may  (if  his  mind  be  open  to  reasoning, 
and  passion  do  not  shut  the  door)  be  rendered 
credible  to  him,  by  shewing  its  conformity  to 
this  or  that  fact,  rendered  for  the  purpose  pre- 
sent to  his  observation,  or  which,  though  not 
altogether  foreign  to  his  memory,  had  not  hap- 
pened to  present  itself  in  that  point  of  view. 
Neither  the  frigorific  saline  mixtures  we  are 
acquainted  with,  nor  ether,  which,  by  the 
promptness  of  its  evaporation,  stands  in  lieu 
of  all,  could  at  that  time  have  been  exhibited 
to  the  King  of  Siam  by  his  Batavian  visitants. 
But  a  handful  of  nitre,  which,  being  dissolved 
in  boiling  water,  had  been  converted  in  appear- 
ance into  its  aqueous  solvent,  might,  on  its 
cooling,  have  been  made  to  exhibit  to  the  eyes 
of  the  incredulous  monarch  the  transformation 
of  the  liquid  into  that  semi-transparent  stone 
which,  in  the  regions  of  the  north,  affords  natural 
bridges  capable  of  conveying  the  heaviest  ele- 
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phants  over  extensive  rivers.  Or, — unless  in  the 
climate  of  Siam  there  be  something,  which  there 
does  not  seem  likely  to  be,  to  prevent  the  suc- 
cess of  an  experiment  which  in  Bengal  is  so 
commodiously  subservient  to  wholesome  lux- 
ury,— a  set  of  porous  and  shallow  earthen  pans, 
with,  or  perhaps  without,  an  artificial  current  of 
air,  might,  without  any  extraneous  additament, 
have  sufficed  for  converting,  in  any  moderate 
quantity  that  could  be  required,  the  fable  into 
iact." 

JMot  quite  so  easy  might  have  been  the  task 

of   him  who  should  have  had  to  reconcile  the 

feoctious  philosopher  of  Greece  to  the  evidence 

his  senses.      The  favourite  fluid  (he  might 

e  said)  of  Minerva,  rides  triumphant  and  un- 

llied  upon  the  element  of  Neptune.     When, 

the  summit  of  Ida,  a  pine  is  rolled  down 

precipitated  into  the  waves,  it  not  only 

cs  upon  the  water,  but  communicates  its 

oyancy  to  the  hands  that  severed  it  from 

^'^^  parent  earth.     What  the  oil  or  the  wood 

^^     "to  the  water,  an  air,  which  you  are  not  yet 

^ccjuainted  with,  but  which  nature   prepares 

^l^'cady  in  great  quantities,  is  to  the  air  in 

^liich  we  move   and   breathe.     Enclose  this 

**&lit  air  in  a  bag  of  sufficient  size,   it  will 

^^rryup,  as  you  see,  not  the  bag  only,  but  boats, 

^^*^t3  men,  and  gods,  along  with  it ;  exactly  as 

^^  pine,  when  by  the  force  of  the  fall  it  has 

r^^n  driven  to  the  bottom  of  the  lake,  ri^s  by 

^ts  own  levity,  and  would  still  rise,  though  men 

?^d  other  heavy  bodies  were  attached  to  it.    It 

^^  tiot  that  the  new  air  is  devoid  of  weight,  any 

'^^J^  than  the  old  air,  by  the  impulse  of  which 

^^^sels  are  drawn  by  design  along  the  surface. 
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and  by  accident  to  the  bottom,  of  the  waters : 
but, — the  lighter  air  not  being  so  obedient  to  the 
unknown  power  by  which  the  effect  we  cail 
weight  is  produced, — the  lighter  air,  whicb',were 
it  alone,  would  cling  to  the  earth,  is  drawn  off 
from  it  by  its  more  powerful  antagonist,  carry* 
ing  with  it  its  receptacle,  and  the  burdens  you 
see  attached  to  it. 

Would  this  analogy  have  satisfied'  the  scoffing 
philosopher,  or  would  nothing  less  have  satis- 
fied him  than  the  setting  up  a  manufacture  of 
hydrogen  gas  before  his  eyes  ?  This  would 
have  depended  upon  his  particuletr  fi*aine  of 
mind,  upon  the  humour  he  happened  to  bef  in, 
and  more  or  less  perhaps  upon  the  state  of  his 
quarrel  with  the  impostor  whose  pranks  he  has 
detailed  to  us  in  so  agreeable  a  narrative. 

Opinions,  recognised  at  present  among  the 
enlightened  classes  in  enlightened  nations  as 
being  unsupported  by  fact,  and  in  opposition  to 
those  laws  of  nature  which  have  been  built  on 
fact,  have  been  erected  into  what  may  be  styled 
so  many  false  and  spurious  laws  of  nature. 
From  these  spurious  laws,  evidence,  whtdi 
on  account  of  the  extraprdinariness  of  it  wovld 
be  deemed  false,  by  reason  of  the  circumstantiai 
scientific  evidence  opposed  to  it  by  the  science 
of  the  age  and  country,  may  derive,  and  m 
many  instances  has  derived,  but  too  effectoal 
a  support.  At  no  time  have  even  the  most  en- 
lightened classes  been  altogether  exempt  from 
the  delusion  spread  by  such  spurious  ktws  of 
nature.  The  station  of  a  judge,  how  hi^ 
soever  it  may  rank  in  the  scale  of  mental  il- 
lumination, has  at  no  time  been  every  where 
sufficient  to  exempt  a  man  from  false  persua- 
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mens,  grounded  on  the  false  laws  of  nature 
above  spoken  of. 

Among  these  so  unhappily  prolific  opinions, 
the  most  conspicuous  and  persuasive  (not  to 
say  the  only  ones)  are  those  which  have  had  the 
religious  sanction  for  their  support.  The  per- 
suasion generated  has  been  produced,  not  by 
any  facts  by  which  the  opinion  has  been  seen 
to  be  supported,  but  by  a  persuasion  of  a  very 
different  sort ;  viz.  that  he  in  whose  breast  the 
principal  persuasion  in  question  should  fail  of 
being  produced,  would,  by  reason  of  such 
failure,  be  consigned  to  inconceivable  and  end- 
less tortures. 

If  a  clear  line  could  be  drawn,  and  were  ac- 
tually drawn,  between  time  and  time,  insomuch 
that  the  dominion  of  these  spurious  laws  of 
nature  were  understood  to  be  confined  to  time 
long  since  past,  the  real  law  of  nature  reigning 
with  undisputed  dominion  in  time  present  and 
to  come, — the  error  might  not,  in  this  point  of 
view,  be  attended  with  any  pernicious  conse- 
quences in  practice.  But  by  no  man  has  any 
satisfactory  or  so  much  as  plausible  reason 
been  ever  given,  why  any  such  line  should  be 
thought  capable  of  being  drawn  any  where: 
much  less  has  it  been  shewn  that,  for  any  pre- 
cise and  satisfactory  reason,  it  should  be  under- 
stood to  have  been  drawn  at  this  or  that  precise 
point  of  time. 

Things  being  thus  circumstanced;  opinions 
enuntiative  of  false  laws  of  nature,  opinions 
that  have  received  their  birth  at  some  widely- 
distant  point  of  time,  have,  in  times  little  an- 
terior to  the  present,  been  productive  of  judicial 
decisions,  by  which  much  mischief  has  been 
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done,  and  a  degree  of  alarm  propagated  through 
the  community,  such  as  could  not  have  been 
spread  by  the  most  atrocious  crimes.  It  has 
been  the  eflfect  of  such  opinions,  not  only  to 
give  support  to  the  false  evidence  which  would 
otherwise  find  itself  resisted,  and  with  effect, 
by  the  circumstantial  scientific  evidence  of  the 
age  and  country,  but  even  to  give  birth  in  the 
first  instance  to  such  false  evidence. 

In  the  seventeenth  century,  Urbain  Grandier, 
for  having  employed  devils  to  take  possession 
of  certain  nuns  at  Loudun,  and  enable  him  to 
take  possession  of  them  for  carnal  purposes,, 
was  roasted  alive  by  a  slow  fire,  after  having 
undergone  other  tortures.  Of  this  catastrophe, 
the  immediate  authors  were  certain  corrupt 
magistrates  and  corrupted  witnesses  of  that 
time :  but  the  original  authors  were  the  devils 
who,  in  a  distant  age  and  country,  were  cast 
into  the  herd  of  swine ;  together  with  so  many 
others  who,  in  that  age  and  nation,  found,  in 
such  abundance,  such  easy  entrance  into  the 
human  breast. 

In  England,  not  many  vears  afterwards.  Sir 
Matthew  Hale,  a  judge  of  even  proverbial  pro- 
bity,— a  judge  superior  to  all  corruption,  but 
not  superior  to  delusion,  if  the  belief  in  witch- 
craft be  delusion,  —  hanged  an  individual  for 
witchcraft :  by  the  assistance  of  a  jury,  whose 
delusion  had  probably  not  waited  for  his,  but, 
at  any  rate,  was  confirmed  by  it.  Of  this  cata- 
strophe, the  immediate  authors  were  the  judge 
and  jury,  and  the  either  corrupted  or  deluded 
witnesses  of  that  place  and  time  :  but  the  origi- 
nal author  was  the  witch  of  Endor,  and  those 
predecessors  of  hers  in  the  same  profession,  for 


Chap.  XVI.]    IMPROBABILITY  &  IMPOSSIBILITY. 


32V 


whose  punishment  a  law  had  been  inserted  into 
the  Mosaic  code. 

The  general  evidence  applied  by  scientific 
information  to  the  direct  evidence  of  particular 
extraordinary  facts,  is  not  always  necessarily 
and  without  exception  (though  it  is  most  apt  to 
be)  on  the  negative  side  ;  in  opposition  to  such 
direct  evidence.  Direct  evidence,  the  truth  of 
which  is  rendered  suspicious  by  this  circum- 
stance,— viz.  that  the  fact  reported  by  it  would, 
if  true,  be  a  violation  of  some  acknowledged  law 
of  nature,  —  may  be  exempted  from  suspicion, 
by  shewing  that  it  is  in  conformity  to  some 
other  less  extensive  law  of  nature,  which  ope- 
rates, as  it  were,  as  an  exception  to  that  which  is 
more  extensive.  By  magnetism,  by  electricity, 
by  chemical  attraction,  by  galvanism,  by  ex- 
pansion and  contraction,  produced  by  the  action 
of  caloric  on  bodies,  in  their  several  states  of 
solidity,  liquidity,  and  gaseosity,  motions  are 
produced  in  a  direction  opposite  to  that  in 
which  the  body  in  question  is  drawn  by  the 
more  extensive  law  of  gravitation.  Of  the  at- 
traction of  gravity,  some  sort  of  conception  must 
have  been  entertained  in  every,  the  rudest,  agd^t 
but  in  the  ancient  world,  even  in  its  most  en- 
lightened period,  the  conception  entertained  of 
this  universal  property  of  all  matter  was  but 
imperfect,  and  was  not  expressed  by  any  suf- 
ficiently comprehensive  name.  Of  the  other 
laws,  which,  as  just  mentioned,  stand  as  it  were 
as  so  many  exceptions  to  that  more  general 
law,  scarce  any  conception  was  in  those  days 
entertained  :  of  the  laws  of  magnetic,  in  parti- 
cular, and  electrical  and  galvanic  motion,  none 
whatpver.     In  the  museum  at  Oxford  may  be 
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eow  (w  at  leaat  might  onoe  ^  aeea)  a  natural 
magnet,  by  which  a  mass  of  icon,  veigUng 
i^&OOlbs.,  16  or  was  kept  suspended.  At  the 
lectures  there  deliveced  on  natural  philosofihyy 
oig^  jait  the  same  time  be  seen  ba  exihibitkm 
Twbiob,  I  suppose,  is  commonly  enougb  repeated 
in  iOther  such  lectwes, — a  plate  of  gold  kfsfft 
ftuspended  for  ^ome  moments  in  a  state  d^bf- 
4eK)ilttte  rest,  by  the  antagonising  forces  of  .gnm- 
jtabtioBL  and  electricity .  Of  late,  in  pres^ce  of 
numerous  companies,  different  parts  of  a  .dead 
ibody  have  received,  from  the  so  reqeatLy  dk^ 
.coyered  power  of  galvanism,  motiojos  opposing 
and  overpowering  the  action  of  gravity. 

In  our  own  times  and  country,  scarce  a  jour- 
^yman  or  a  milliner  s  apprentice  in  a  <K)untFy 
town,  to  whom  these  particular  and  recentlyr 
^discovered  law^  of  na^ture  are  altogether  ua* 
Juiown.  Even  to  these  inferior  ranks,  a  fact 
.of  any  of  the  classes  above  exempted  would, 
itherefore,  at  present,  be  as  far  from  appearing 
improbable,  as  the  fact  of  a  stone's  falline  to 
the  ground  after  being  dropt  or  projected  uem 
jthe  hand.  By  a  person  now  sitting  in  the  star 
;tion  of  a  judge,  ,even  though  he  were  selected 
■from  no  higher  rank  in  the  scale  of  illumination, 
.these  facts  would,  any  of  them,  be  received 
upon  any,  the  slightest,  evidence.  In  the  age  of 
Iiucian,  had  Lucian  sat  as  judge,  and  any  of 
these  faots  been  exhibited  to  him  in  evid^ioe, 
]M(itbout  any  previous  explanation;  Luciui,  notr- 
withstanding  all  his  knowledge  and  sagacity, 
Ofr  rather  by  reason  of  that  very  knowledge  and 
sagacity,  could  never  have  failed  to  reject  k  as 
incredible. 

Facts,  then,  which  were  true,  have  been  re- 
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jected,  and  with  reason  rejected,  as  improbable. 
When  a  fact  presents  itself  as  improbable,  does 
ttuB  experience  aflbrd  any  reason  for  crediting 
it  as  if  it  were  true  ?  Nothing  like  it.  Dis- 
belicring  improbable  things,  we  fihall  deceive 
ourselves  once ;  believing  them,  we  shall  de- 
CCOT*  ourselves  nine  hundred  and  ninety-nine 
■tJmefi.  Deceived  we  shall  be,  not  nnfrequently, 
do  what  we  can :  all  that  is  left  for  us  to  aim 
at, is,  so  to-order  our  judgment  that  the  number 
ctf  instances  in  which  we  are  deceived  shall  be 
as  small  as  possible. 

Of  eleven  witnesses  exhibited  before  a  court 
of  justice,  and  possessing,  as  far  as  appears, 
equal  title  to  credit,  ten  may  perjure  them- 
selves, and  the  remaining  one  may  speak  truth. 
la  this  case,  if  the  judge  gives  credit  to  the  ten 
witnesses,  misdecision  will  be  the  consequence. 
»*»tdoe8  it  therefore  follow  that,  cteteris  paribus, 
"•ft**  witnesses  are  not  to  be  believed  in  prefer- 
*ttc2e  to  one  ? 

in  practice,  no  difficulty  is  found  in  believing 
■W^^e  fact,  and  disbelieving,  at  the  same  time, 
**<:jther,  though  both  of  them  standing  on  the 
"S^'OuDd  of  the  same  evidence.  Propensity  leads 
^  Such  distinctions  ;  judgment  reports  the  rea- 
***»ableneps  of  them. 

Inthe  Nuremberg  Chronicle,  two  facts  are  re- 

¥***~ted  in  the  same  breath ;  one(that  of  the  armies 

■ffbtingin  the  atmosphere),  to  which,  at  present, 

"^  Well-informed  mind  will  afford, — the  other 

(tilatof  the  stones  falling  from  the  same  region), 

^  "W'hich  none  will  refuse, — its  belief.   Why  this 

diflTerence  ?     The   reason  is  obvious  and  con- 

^"**ciiig.     The  fact  disbelieved  is  a  fact  uncon- 

lOiTBable  to  the  known  course  of  nature;  and 
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to  jsuch  a  degree  unconformable^  that,  the  better 
a  man  is  acquainted  with  the  ordinary  course 
of  nature,  and  the  more  close  the  attention 
which  in  this  view  he  pays  to  it,  the  more 
strongly  he  will  be  persuaded  that  the  reporter 
or  reporters  (be  they  who  they  may)  were  either 
deceived  or  deceivers,  rather  than  that  such  a 
fact  should  have  been  true.  The  fact  believed^ 
is  a  fact  conformable  to  the  course  of  nature : 
in  former  times  not  known  to  be  so,  but  of  late 
years  ascertained  to  be  so  by  a  multitude  of 
examples,  many  of  which  have  undergone  the 
most  attentive  and  most  scientific  scrutiny. 

Sect.  VIL — Improbability  is  a  particular  case  of 

counter-evidence. 

The  case  of  improbability  or  impossibility,  on 
the  part  of  the  fact,  the  existence  of  which  is 
asserted  by  the  testimony  delivered  in  the  first 
instance,  will,  when  closely  looked  into,  be  seen 
to  coincide  with  the  case  of  counter-evidence. 

Improbability  is  constituted  by  a  mass  of  evi- 
dence of  a  mixt,  and  in  a  considerable  degree 
subtle  and  recondite,  nature :  an  article  of.  cir- 
cumstantial evidence  deduced  in  the  way  of 
inference,  out  of  an  immense  mass  of  du*ect 
evidence. 

Improbability  or  impossibility  consists  (it  has 
been  seen)  in  the  inference  deduced  from  a  sup- 
posed disconformity,  more  or  less  wide,  on  the 
part  of  the  affirmed  fact  in  question,  as  com- 
pared with  the  ordinary  and  known  course  of 
nature. 

The  direct  evidence,  from  which  this  infer- 
ence of  the  non-existence  of  the  affirmed  fact  is 
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deduced,  is  composed  of  the  several  supposed 
reports  or  relations  (added  to  the  several  sup- 
posed perceptions  of  the  deposing  witness  him- 
self) whereby  the  existence  of  the  several  sup- 
posed analogous  facts  of  which  the  course  of 
nature  in  this  behalf  is  composed,  has  been 
supposed  to  be  affirmed. 

Operating  thus  in  the  way  of  counter-evi- 
dence with  relation  to  the  fact  affirmed,  this 
immense  and  in  a  manner  infinite  mass  of  di- 
rect evidence  may,  for  distinction's  sake,  be 
termed  general  counter-evidence  :  the  other 
evidence  antecedently  designated  by  the  ap- 
pellation of  counter-evidence,  being  at  the  same 
time  named  special  counter-evidence.* 

Certain  facts  are  considered  as  disaffirmed, 
certain  negative  facts  in  infinite  multitude  are 
considered  as  affirmed,  by  the  perceptions  and 
reports  (extra-judioial  reports  indeed)  of  man- 
kind in  general,  without  any  known  exception : 
and  from  all  these  facts  put  together,  in  the 
character  of  evidentiary  facts,  the  non-existence 
of  the  individual  fact  in  question  in  the  cha- 
racter of  principal  fact  is  inferred. 


•  Improbability  on  the  part  of  the  fact  of  which  the  exist- 
ence is  deposed  to  and  asserted  by  an  article  of  evidence,  of 
testimony  delivered  in  the  first  instance,  may  even  be  consti- 
tuted by  an  article  of  special  counter-evidence,  in  any  case  in 
which  the  probative  force  of  the  counter-evidence  is,  with 
reference  to  that  of  the  evidence  delivered  in  the  first  instance, 
infirmative  only,  and  not  destructive.  Indeed,  whether  the 
effect  of  the  conflict  on  the  first-delivered  evidence  be  infirm- 
ative only,  or  altogether  destructive, — supposing  always  that 
any  degree  of  probative  force  belongs  to  either  of  the  opposite 
articles  separately  taken, — a  degree  of  improbability,  more  or 
less  considerable,  will  by  each  be  impressed  on  the  existence 
of  the  fact  affirmed  by  the  other. 
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Thua,  supposing,  down  to  the  time  in  questioa 
(ssy  the  year  1763),  the  greatest  length  of  way 
^own,  within  the  bounds  of  the  country  called 
England,  to  have  been  travelled  by  any  one 
man  in  the  compass  of  twenty-four  hours,  te 
bave  been  150  miles : — the  existence  of  a  man  in 
a  spot  200  miles  distant  from  the  spot  in  which 
-the  act  in  question  is  known  to  have  been  com- 
mitted, and  that  within  twenty-four  hours  of  the 
•time  at  which  it  is  known  to  have  been  com- 
mitted, will  be  sufficient  to  render  the  &ct  -oi 
his  having  been  the  person  who  conmxitted  it, 
to  a  certain  degree  improbable.* 

Of  all  the  instances  of  dispatch  on  journejps 
that  ever  came  within  my  observation,  (here  we 
have  perception),  and  of  all  that  I  ever  heard  of, 
(here  we  have  an  indefinite  mass  of  evidence;, 
eoptra-judicially  indeed,  not  judicially  delivered 
-evidence),  none  ever  exceeded  150  miles  with- 
in the  twenty-four  hours.  Here,  if  the  witnesses 
are  to  be  believed,  we  have  a  rate  of  dispatch 
equal  to  200  miles  in  twenty-four  hours.  The 
supposed  fact  thus  affirmed,  is,  therefore,  out  of 
the  ordinary  and  known  course  of  nature:  and 
so  widely  distant  from  it,  as  to  be  improbable: 
and  so  great  is  the  improbability,  that,  notwith- 
standing the  affirmative  testimony  of  the  wit- 
nesses for  the  prosecution,  the  fact  of  their 
being  either  mendacious  or  under  a  mistake 
seems  the  less  improbable  fact  of  the  two.  My 
decision,  therefore,  is,  that  tlie  criminal  act 
-charged  upon  this  man  was  not  committed  by 

•  Instead  of  200,  say  12,000  miles,  the  distance  of  the 
opposite  part  of  the  earth's  surface,  and  one  would  be  apt  to 
say  that  instead  of  improbability  there  was  impossibility. 
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hinu — Such,  m  the  case  ia  questionv  if  de« 
veloped  at  length,  would  be  the  language  of  the 
judge  (under  English  law  the  jury)  by  whomv^ 
in  the  case  in  question,  the  fact  affirmed  by  the 
first-delivered  evidence  was,  on  the  ground  of 
its  improbability,  disbelieved. 

To  illustrate  the  nature  and  effect  of  impro-' 
bability  in  the  character  of  an  article  of  cireumr- 
stantial  evidence,  opposed  to,  and  adduced  m 
disaffirmance  of,  the  existence  of  the  feet, 
which,  howsoever  affirmed  by  testimony,  is  thus 
charged  with  being  improbable, — I  will  bring  to 
view  three  examples :  the  case  of  water  brought 
by  cold  into  the  state  of  ice ;  the  case  of  air- 
balloons  ;  and  the  case  of  stones  £atlling  upon 
the  earth  from  immeasurable  heights  in  the 
atmosphere. 

A  circumstance  by  which  these  examples  are 
rendered  all  of  them  the  more  instructive,  is, 
that,  in  every  one  of  these  instances,  the  fact 
that  was  or  might  have  been  rationally  and 
properly  objected  to  as  improbable,  was  never- 
theless, and  is  now,  universally  acknowledged 
to  be  true. 

The  case  of  the  water  and  the  ice,  as  reported 
by  Locke,  has  already  been  brought  to  view.* 

*  This  being  one  of  the  chapters  i/vhich  was  written  twice 
0¥er  by  Mr.  Bentham,  the  last  time  without  reference  to  the 
first;  the  story  of  the  King  of  Slam  is  told  twice  over  at  full 
length.  As,  howerer,  it  is  brought  to  view  for  two  very  dif- 
ftrent  purposes,  viz.  the  first  time,  to  illustrate  the  principle 
that  the  credibility  of  a  &ct  relatively  to  a  particalar  indivi- 
dual depends  upon  his  acquaintance  with  the  course  of  nature, 
and  the  second  time,  to  exemplify  the  effect  of  improbability 
as  an  article  of  circumstantial  eviaence ;  and  as,  moreover,  the 
illustrations  which  accompany  the  story,  in  the  two  pbcei 
in  which  it  is  introduced,  are  different ;  it  has  not  been  thought 
advisable  to  strike  it  out  in  either  place. — Editor, 
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In  Siam,  water  is  never  in  that  state.  The 
position  of  the  country  is  in  the  torrid  zone, 
and  there  is  no  elevation  in  it  any  where,  of 
sufficient  height  to  produce  the  degree  of  cold 
necessary  to  surmount  in  that  respect  the  effect 
of  exposure  to  the  sun's  heat.  Admitted  to  the 
presence  of  the  monarch  of  that  country,  an 
ambassador  from  Holland,  in  describing  the 
state  of  things  iu  his  own,  incidentally  found 
occasion  to  speak  of  ice ;  of  water  reduced  to 
that  state  in  masses  of  such  thickness  as  to 
bear  men  and  carnages.  At  this  point  of  the 
narrative  he  was  stopped.  "  What  you  have 
been  saying  till  now,"  said  his  majesty,  "  may 
be  true:  but  by  this  I  am  satisfied  you  are 
false.  Water  turned  into  stone!  was  ever  any 
such  thing,  or  any  thing  like  it,  seen  or  heard 
of?" 

The  monarch  was  perfectly  in  the  right.  Water 
turned  into  stone,  he  had  never  either  seen  or 
heard  of.  Liars  he  had  seen,  as  many  as  he 
had  seen  men.  To  him  the  supposed  met  was 
altogether  unconformable  to  the  course  of  na- 
ture, much  more  so  than  any  instance  of  men- 
dacity :  to  us  it  is  altogether  conformable.  In 
his  eyes,  it  opposed  an  insuperable  bar  to  the 
probative  force  of  the  testimony:  in  ours  it 
would  have  opposed  none. 

Was  he,  then,  in  his  situation,  condemned  to 
g^ve  everlasting  discredit  to  facts  thus  indubi- 
tably true?  By  no  means.  Supposing  his  un- 
derstanding powerful  enough  to  comprehend 
the  force  of  analogy,  the  conversion  of  water 
from  a  liquid  to  a  solid  state  by  the  abstraction 
of  heat  might  have  been  shewn  to  be  conform- 
able to  facts  in  abundance,  that  either  already ' 
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been,  or  easily  might  have  been,  brought 
^^prithin  the  reach  of  his  own  experience,  of  his 
tyym  perceptions. 

When  an  asserted  fact  is  disbelieved  as  im- 
probable ;  the  ground  of  its  rejection,  the  effi- 
cient cause   of  the   persuasion   by  which  the 
existence  of  it  is  disaffirmed,  is  the  notion  of 
its  being  unconformable  to  the  ordinary  course 
of  nature.     Shew  that  there  is  no  such  discon- 
formity,  the  improbability  is  removed  altogether. 
Sbew  that  the  disconformity  is  not  so  wide  as 
it    had   appeared   to  be,  the   improbability  is 
diminished :  the  diminution  is  more  or  less  con- 
siderable,  according   as    the   analogous    facts 
brought  to  view  to  shew  the  conformity  are 
or  less  numerous,  and,  in  the  instance  of 
I,  the  analogy  more  or  less  close. 
In  the  eyes  of  the  King  of  Siam,  the  impro- 
l^ctlDility  of  the  conversion  of  water  from  a  liquid 
*>^t»  a  solid  might  have  been  diminished,  by  in- 
dicating to  him  the  case  of  metallic  substances. 
*n^    the  furnace  of  the  founder,  the  gold  with 
^Ixich  your  palace  is  decorated  is  in  a  state  of 
*^^iudity,  like  that  of  the  water  in  which  your 
pa-Tges  float :  when,  being  removed  from  the  fire, 
^^  l3ecomes  comparatively  cold,  it  resumes  then 
^  ^tate  of  solidity,  like  that  which,  during  one 
P^i^  of  the  year,  wafer  resumes  so  regularly  in 
^vi^canals. 

.     Sy  this  one  example,  the  improbability  might, 

Y^    the  monarch's  eyes,  at  any  rate,  have  been 

•^Bfiened.     As  to  the  degree  in  which  it  would 

*^^ve  been  lessened,  that  would  have  depended 

?^  the  cast  of  his  mind,  and  his  opportunities  of 

^formation.* 

That  it  might  very  well  have  happened  to  it  not  to  be  re- 
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The  improbabitity  mig^t  ha/re  been^  atiJl  fiifs 
ther  dimiiiUhed,  had  the  medtcai  chest  of  the 
ambassador's  physician  happened  to.  be  &Kt*- 
nished  with  a  correspoiiding  pair  of  those  aaaihie 
i^ubstances  which,  being  separately  dissoll^  in 
water,  pres^it  ecu^h  of  them  the  appearamaft 
of  water,  but  immediately  on  being  mixed  Uh- 
gether  constitute  a  solid  and  to  all  appeac^- 
ance  a  stony  mass ;  the  redundant  water  of  tike 
one  being  absorbed  in  crystallieation  by  the 
other : — supposing  always,  that,  while  the  oJiMrt; 
of  the  medical  man  supplied  the  substances 
themselves,  his  mind  furnished  him,  at  tihaA 
early  period,  with  the  knowledge  of  the  pro^ 
perties,  which,,  on  this  occasion,  required!  to  be 
displayed. 

In  the  case  of  the  air-balloons»  no  particulaB 
instance,  in  which,  for  any  length  of  time,  the 
fact  of  their  ascension  found  any  person  to  dis- 
believe it,  ever  happened  to  fail  withfla  my, 
knowledge.  The  imbelievers,  if  any ,  were^  fiKim» 
the  first,  moi^e  likely  to  be  found  among  thtt 
uninitiated  than  among  the  initiated  in  iSm 
physical  branch  of  science.  The  rarefaction:  and 
levity  which  is  the  long-known  result:  of  in« 
crease  of  temperature,  —  this,  added  to^  the 
known  possibility  of  abstracting  from)  an  ea- 
elosed  space  the  whole  weight  of  the  air  thttt 
would  have  been  contained  in  it,  were  sufficicDt 
to  reduce  very  much,  if  not  to  remove  altogether. 


moved,  is  made  evident,  by  the  instance  already  menttoned  of 
the  medical  man  who  pronounced  the  story  of  the  fkcftzing'  of 
mercury  to  be  a  lie.  Water  is  not  a  metal ;  mercury  ia :  and 
the  experience  of  the  doctor  could  scarce  have  failed  to  pre- 
sent  to  his  notice  metals  more  in  number  than  were  likely  to 
have  presented  tfaeoMelves  tb  the  monarch's  notice: 
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the  improbability  of  the  fact  in  the  first  instance. 
The  discovery  oi  a  gas  which,  under  an  elasticity 
and  power  of  resistance  equal  to  that  of  common 
air,  possessed  no  more  than  from  a  tenth  to  a 
fifteenth  part  of  its  weight,  brought  it  not  long 
after  within  that  class  of  facts,  which  oppose 
not  in  any  degree  the  objection  of  improbability 
to  the  testimony  of  him  by  whom  they  are  re- 
lated as  having  fallen  within  the  compass  of  his 
perceptions. 

The  case  of  the  stones  that,  of  late  years, 
have,  in  so  many  well-attested  instances,  been 
stated  to  have  fallen  in  different  parts  of  the 
world  from  the  sky  upon  the  earth,  at  too  great  a 
distance  from  the  nearest  volcano  to  have  had 
any  such  earthly  seat  of  explosions  for  their 
source,  brings  to  my  OMtn  recollection  the  feel- 
ings which,  at  different  times,  reports  to  that 
effect  presented  to  my  mind.  The  Nurem- 
berg Chronicle  was  the  first  source  of  infor-; 
mation  by  which  a  fact,  or  supposed  fact,  of  this 
kind,  was  presented  to  my  notice.  Among  the 
wonders  exhibited  by  graphical  representa- 
tion in  this  work,  is  a  shower  of  stones, 
which,  on  a  day  therein  recorded,  is  mentioned 
as  having  fallen  upon  the  earth's  surface.* 
On  a  glance  bestowed,  which  was  all  that 
seemed  worth  bestowing,  on  the  point  in  ques- 
tion, with  the  few  words  that  served  for  the 
explanation  of  it,  the  stones  were  set  down  in 
my  own  mind  as  having  been  the  missiles  em- 
ployed by  the  combatants  in  one  of  those  pairs 

♦  Folio  170,  198. 
VOL.   III.  Z 
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of  armies  whose  combats  ia  the  air  used  al 
that  time  of  day  to  be  so  frequent.* 

A  general  recollection  remains  with  me  ol 
haying  read^  many  years  ago,  in  one  of  the  Ix>iir 
don  newspapers,  a  paragraph,  stating  a  stone, 
or  a  number  of  stones,  to  have  fallen  from 
the  clouds  in  Epglapd,  at  some  place  remote 
from  the  metropolis :  I  think  it  was  in  York- 
shire. This  was  the  first  instance  that  had 
met  my  observation,  of  an  occurrence  of  thii 
kiad,  related  as  having  taken  place  at  a  point 

*  In  the  Nuremberg  Chronicle,  the  following  are  tbe  two 
passages: 

One,  without  mentioning  the  year,  is  referred  to  the  time  of 
the  Emperor  Lotharius.     It  stands  in  p.  1,  of  fol.  170. 

**  Qrapdinem  mire  (mtr«)  magnitudinb  his  temporilnis  id 
Galli&  decidisse  tradunt,  que  {quai)  pecora  multa  et  ncumullpi 
homines  interemit  Visa  est  tunc  in  ipsis  grandiniJbus  grcautm 
durissimum  mire  (mira)  longitudinis.*' 

Supposing  this  true,  splinters  from  an  atmospherical  stmie 
must,  afber  its  explosion,  have  cooled  to  such  a  degree  as  to 
have  bepome  encrusted  with  frozen  water,  and  thus  ^Mooine 
the  nuclei  of  so  many  hailstones. 

The  other,  p.  1,  of  fol.  198,  is,  by  the  two  last  precedfaig 
articles,  referred  to  the  year  1128.         * 

**  Acies  ignee  {ignem)  apparuerunt  in  celo  {cald)^  quae  per 
totum  celum  sparse  (sparsa)  plurim^  psurte  noctis  vise  (mm}; 
ei«telle(s^e//<e)  perplures  de  celo  in  terram  cecidisse  vise  sunt: 
superfusa  aqua  {superfusd  aqud)  fumus  cum  sono  exibat.** 

Supposing  this  true,  the  stars  were  stones :  for  they  were 
luminous  bodies ;  and  these  same  luminous  bodies  were  aeeo 
to  fall  upon  the  earth ;  and,  after  their  fall,  water  being  throfm 
upon  them,  noise  and  vapour  were  the  result.  They  therefore 
fell,  and  it  was  upon  the  earth  they  fell ;  and  were  thereibre 
not  of  the  nature  of  those  meteors  which,  under  the  name  of 
shooting  stars,  are  so  frequently  observed  in  the  atmospheve 
shooting  in  all  directions,  but  not  observed  to  leave  behind 
them,  in  any  known  part  of  the  earth's  surface,  any  traces  of 
their  existence. 
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of  time  near  to  that  of  its  publication.  A  state- 
ment published  in  a  London  newspaper,  with 
mention  of  time  and  place,  exposed  thereby  to 
immediate  scrutiny  and  contradiction,  presented 
a  very  diflFerent  claim  to  attention  from  any  that 
oould  be  presented  by  the  production  of  a  bar- 
barous age,  in  which  facts  possibly  true,  and 
&ct8  unquestionably  false,  were  intermixed  in 
every  page. 

Is  it  true,  this  story,  or  is  it  not  ?  is  the  ques- 
tion  I  remember  putting  to  myself.  That  it  is 
altogether  false  (was  the  answer)  is  more  than 
I  could  take  upon  my  self  to  pronounce  with  full 
assurance.  My  acquaintance  with  the  several 
branches  of  science  concerned,  is  not  such  as  to 
afford  sufficient  warrant  for  any  such  peremptory 
conclusion.  But,  within  the  time  of  scientific 
scrutiny,  this  is  the  first  report  of  the  kind  that 
^ver  met  my  observation :  whereas,  in  the  peri- 
^^ical  publications  of  the  day,  statements  more 
^^  less  erroneous  occur  every  day,  and  erro- 
*^^oii8  reports,  relative  to  facts  lying  within  the 
Y^^won  of  physical  science,  are  not  unfrequent, 
j/**  therefore,  I  were  obliged  to  lay  a  wager,  with 
**berty  to  choose  my  side,  it  would  be  on  the 
*^^8ative  side,  and  on  that  side  I  should  be  con- 
*^*it  to  lay  considerable  odds. 

fiy  the  comparative  degree  of  intelligence 

pt^-vailing  in  modern  times,  the  range  of  the 

^P^cies  of  evidence  here  in  question  has  been 

^^Usiderably  reduced :  the  questipn  now  is, — 

^^t  whether,  upon  the  credit  of  this  or  that 

^icle  of  human  testimony,  the  existence  of  a 

^^^t  confessedly  out  of  the  ordinary  course  of 

^^ture  shall  be  believed, — but  rather,  whether, 

^^  the  fact  said  to  exist,  the  existence  would  be 
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out  of,  or  (what  comes  to  the  same  thing)  repug- 
nant to,  the  ordinary  course  of  nature. 

When  credit  was  given  to  the  existence  of 
witchcraft,  sorcerers,  and  ghosts,  and  judicial 
decisions  were  grounded  on  evidence  attesting  or 
supposing  the  existence  of  such  facts,  the  ques- 
tion concerning  the  intrinsic  probability  of  such 
facts,  was  a  question  of  great  frequency,  and  of 
the  highest  practical  importance.  In  those  times 
of  terror,  women  were  punished,  and  always 
with  death,  for  acts  of  witchcraft ;  men  for  acts 
of  sorcery ;  human  creatures  of  both  sexes  for 
being  possessed,  or  causing  others  to  be  pos- 
sessed, by  devils :  all  were  punished,  or  might 
have  been  punished,  for  all  sorts  of  crimes,  on 
the  supposed  evidence  of  ghosts.* 

If  ever  it  should  happen  that  a  man  should 
be  in  danger  of  suffering  punishment,  or  in- 
justice in  any  other  shape,  on  the  credit  of  any 
such  supposition,  it  would  then  be  necessary  to 
enter  into  a  serious  comparison  of  the  two 
counter  forces ;  the  improbability  of  the  alleged 
supernatural  fact,  on  the  one  hand ;  on  the  other 
hand,  the  probative  force  of  the  testimony  on 
which  the  probability  of  the  existence  of  tnese 
supernatural  facts  rested.     Happily,  in  the  pre- 

*  In  some  publication,  I  believe  in  more  than  one,  of  the 
earlier  part  of  the  18th  century,  or  the  latter  part  of  the  17th, 
I  remember,  in  former  days,  to  have  seen  a  print  of  a  scene, 
in  which,  on  the  occasion  of  a  public  trial,  the  ghost  of  a 
murdered  person  appeared  in  court  to  give  evidence  agaimt 
the  murderer.  From  such  an  appearance,  no  danger  could 
ever  be  to  be  apprehended  for  truth  and  justice.  But  the 
mischief  would  be,  if  the  reported  testimony  of  the  ghost  of  a 
murdered  man  should  be  received  in  evidence,  and  gain  credit ; 
as  his  reported  testimony,  said  to  be  given  dum  in  vitd^  does 
in  actual  practice. 
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State  of  the  public  mind,  this  danger  does 
not  present  itself  as  being  seriously  formidable. 
On  the  last  occasion  on  which  the  notion  of  a 
ghost  presented  itself  upon  the  judicial  stage, 
bis  existence  was  not  brought  to  view  in  the 
character  of  a  subject  matter  of  proof  or  argu- 
ment;   but  his   non-existence  (I  should  have 
said,  her  non-existence,  for  it  was  a  female 
ghost,)  was  assumed,  and  the  assertors  of  it 
considered  as  having,  by  the  assumption  of  that 
character,  subjected  themselves  to  legal  punish- 
ment. 

-At  present,  the  prevailing  impression  seems 
to  he,  that  no  fact,  of  a  nature  confessedly 
supernatural,  is  to  be  believed  on  the  credit  of 
haman  testimony ;  or,  at  any  rate,  of  any  such 
pstss  of  human  testimony  as  hath  ever  found 
itself  outweighed  by  a  preponderant  mass  of 
counter-testimony  (composed,  to  wit,  of  an 
assemblage  of  witnesses  superior  in  number 
and  value  taken  together)  in  any  court  of 
justice. 

^'Vhile  this  mode  of  thinking  (if  I  am  correct  in 
considering  it  as  prevalent)  continues  in  force ; 
as  often  as  the  topic  of  impossibility,  or  impro- 
bability approaching  to  impossibility,  is  intro- 
duced, the  question  will  be,  —  Supposing  (for 
argument's  sake)  the  existence  of  the  alleged 
fact,  would  it  be  a  supernatural  one?   or,  in 
other  words,  a  violation  of  any  known  law  of 
nature?      If  it  would,  it  is  admitted  on  all 
bands,  that  the  fact  (that  is,  the  allegation 
irhereby  the  existence  of  it  is  asserted)  is  not 
true:   but   my  proposition   is,    that,  however 
extraordinary  it  may  appear,  it  does  not  im- 
port the  violation  of  any  law  of  nature.    There 
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is  nothing,  therefore,  to  prevent  it  from  being 
believed  on  the  credit  of  special  human  testi- 
mony :  and,  in  particular,  of  such  testimony 
as  on  my  side  has  been  adduced.  Such,  at  this 
time  of  day,  is  the  language  of  the  party  on 
whose  side  an  article  of  testimony  has  Deen 
adduced,  the  probative  force  of  which  is  cm 
the  other  side  encountered  by  the  objection 
grounded  on  the  intrinsic  improbability  of  the 
alleged  fact. 

The  same  progress  of  intelligence,  by  which 
the  mind  of  the  judge  is  rendered  better  able 
to  defend  itself  against  any  deceptions  that 
might  be  attempted  to  be  put  upon  it  by  false 
evidence  brought  forward  in  support  of  impos^ 
sible  or  improbable  facts,  operates  as  a  bar  to 
prevent  the  bringing  forward  of  such  facts,  and 
preserves  his  judicial  faculties  from  being  ex- 
posed to  the  attempt.  Numerous  as  are  the 
instances  in  which  the  discernment  of  the  judge 
is  put  to  the  trial  by  false  evidence,  by  evidence 
of  false  facts;  facts  which  to  the  stain  of  false- 
hood add  the  characters  of  physical  improba- 
bility, are  seldom  found  of  the  number.  It  is 
not  at  present  as  in  the  days  of  magic  and 
witchcraft,  when  the  extraordinariness  of  the 
fact  (so  it  did  but  derive  its  characters  from  that 
source)  would,  instead  of  diminishing,  serve  but 
to  increase,  its  chance  of  being  believed.  False 
witnesses,  in  the  planning  of  their  tales  of  false- 
hood, take  care  to  render  them  not  unconform- 
able in  any  respect,  but,  on  the  contrary,  in  all 
respects  as  conformable  as  possible,  to  what  is 
understood  to  be  the  ordinary  course  of  nature. 
When  all  is  done  that  can  be  done  to  varnish 
the  false  tale,  is  the  taint  of  improbability  still 
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fidible  in  it  ?  the  counter -evidence  opposed  to 
it,  is  little  in  danger  of  operating  witli  less  than 
its  due  weight.  The  reign  of  religious  impos- 
tures, I  mean  impostures  grounding  their  pro- 
spects of  success  on  notions  derived  from  reli- 
gion, seems,  throughout  the  field  of  Bcientific 
civilization,  or  (which  happens  to  be  the 
same  thing)  of  Chri-stendom,  pretty  well  at 
an  end.  Judges  are  no  where  prepared  to  give 
credence  to  them ;  and,  this  being  understood, 
witors  are  as  little  prepared  to  hazard  them. 
^hm,  in  the  last  century,  the  Cock-lane  ghost 
afforded  entertainment  to  an  English  court  of 
justice,  it  did  not  present  itself  spontaneously ; 
it  was  dragged  into  the  light  of  day  by  persona 
who  called  down  the  hand  of  avenging  justice 
opon  the  lying  ape  that  gave  it  birth. 

Sect.  VITI.- — Aji  objection  answered. 

On  a  loose  and  hasty  survey,  the  case  of  ira- 
Ppssibility  or  improbability— of  intrinsic  impos- 
■ability  or  improbability  on  the  part  of  the  sup- 
P**sed  fact  in  question — might  be  apt  to  present 
*tse]f  in  a  different  point  of  view  from  that  in 
^'''hict  it  has  been  above  exhibited  ;  in  a  point 
^f  view  in  which  the  objection  to  the  fact  might 
*"e  apt  to  appear  not  to  belong  to  the  head  of 
**''Cumstantial  evidence;  but  to  be  constituted 
J*y  abody  of  distinctevidence  brought  forward  on 
?Ae  other  side.  This  conception  is  accordingly 
^  a  manner  implied  in  the  import  of  the  term 
T*"'*»u(c,  applied  as  above  :  it  may  seem  implied 
"*  the  words  mpossibilUy  z.\\di  improbabitUy,  even 
^hen  taken  by  themselves.  Impossibility,  it 
^ay  be  said,  is  a  property  that  may  with  pro- 
triety  be  ascribed  to  the  feet  itself.     Look  at  it 
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by  itself,  every  one  sees  it  at  first  glance  to  be 
impossible.  Look  at  it  in  this  point  of  view, 
you  see  it  by  itself:  what  you  do  see  is  the 
single  fact  in  question :  but,  seeing  this,  what 
other  facts  do  you  see  ?  what  other  fects  do  you. 
look  for?  what  other  facts  have  you  need  to 
look  for  ?    Absolutely  none. 

This  view  of  the  matter  is  whM  seems  likely 
enough  to  be  entertained ;  it  being  preseiited  to 
the  mind,  and  in  a  manner  warranted,  by  the 
turn  of  the  language  which,  on  the  occasion  in 
question,  is  commonly  employed.  Upon  closer 
examination,  however,  the  propriety  of  it  will 
vanish:  it  will  be  seen,  that  the  nature  of  the 
case  indispensably  requires  that  other  facts. 
should  be  taken  into  the  account :  in  which 
case,  such  other  facts,  not  being  brought  for-  • 
ward  by  any  direct  testimony,  or  other  evidence, 
cannot  but  come  under  the  head  of  circum- 
stantial evidence. 

Take  one  of  the  vulgar  cases  of  witchcraft, 
at  present  in  civilized  countries  a  ludicrous  one; 
in  most  Christian  countries  not  very  long  ago, 
in  some  parts  of  some  such  countries  perhaps 
even  now,  but  too  serious  a  one.  An  old  man,  or 
(to  take  the  more  common  case)  an  old  woman, 
travelling,  at  pleasure,  with  prodigious  velocity, 
and  in  every  direction,  through  the  air,  without 
any  assistance  at  all  for  the  journey,  or  none 
better  than  what  may  be  supposed  to  be  af- 
forded by  a  broomstick.  Do  you  believe  it  ? 
No.  Why  ?  Because  it  is  impossible.  It  is  a  -^ 
fact  in  itself  impossible.  .  Are  you  in  your^^ 
senses  ?  you  will  say  so  too.  Would  you  hav( 
us  go  out  of  the  subject,  call  in  other  mcts,  an< 
attempt  to  reason  about  it  ?  The  very  attempt 
to  reason  would  be  an  irrational  one. 
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The  firmness  of  my  persuasion  on  the  subject 
can  hardly  be  exceeded  by  any  that  could  be 
entertained  by  a  person,  who,  speaking  of  it, 
should  employ  such  language  as  is  above.  But 
as  tp  the  source  of  that  persuasion,  upon  examin- 
ing it,  I  do  not  find  it  quite  so  simple.  Were  a 
fact  of  the  description  in  question  to  be  reported 
to  me,  I  should  regard  it  as  not  true  :  for  what 
reasons  ?  because  (not  to  look  out  for  any  mere 
repugnancies)  it  stands  in  contradiction,  for 
example,  to  two  physical  laws.  One  is,  that 
no  body  ever  changes  its  place  without  some 
specific  cause  of  motion  :*  another  is,  that,  even 
when  exposed  to  the  action  of  any  such  specific 
cause  of  motion,  no  body  suffers  any  such  change 
of  place,  unless  the  force  of  such  specific  cause 
be  in  a  degree  sufficient  to  overcome  the  impe- 
diment opposed  by  the  attraction  of  gravity. 

Such  are  the  two  laws  in  question:  but,  in 
alleging  (as  T  do  for  shortness)  the  existence  of 
these  two  ideal,  and  as  they  might  be  termed 
verbal,  laws,  what  is  it  that  I  allege  in  sub^^ 
stance  ?  In  truth,  nothing  more  in  either  case, 
than  an  assemblage  (though  that  an  immensely, 
multitudinous  one)  of  facts  agreeing  with  each 
other  in  a  certain  point  of  view ;  with  which 
facts  the  extraordinary  phenomenon  in  question 
is  seen  to  be  unconformable.  All  bodies  that  I 
know  any  thing  of,  tend  towards  the  centre  of 
the  earth.  By  what  consideration  is  it,  that  I 
am  led  to  form  a  proposition  so  general  and  ex- 
clusive ?  By  these  which  follow.  Every  motion 
I  make  or  experience,  every  minute  of  time  I 

^  Of  the  causes  of  motion,  an  enumeration  has  been  given 
snprii,  pp.  285,  286. 
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sit  or  stand  without  any  considerable  motion, 
every  motion  I  feel  or  see  on  the  part  of  other 
bodies^  concurs  in  giving  me  a  confirmation  of 
the  truth  of  it,  so  far  as  depends  upon  the  evi- 
dence of  my  own  senses.  Do  I  apply  for  fur- 
ther information  to  the  presumed  experience 
and  observation,  to  the  actual  relation  and  de- 
claration, of  other  individuals,  my  fellow-crea- 
tures? the  information  runs  constantly,  and 
without  any  the  least  exception,  in  the  same 
strain.  Oral  evidence  and  written  evidence, — ^ 
men  and  books, — books  touching  on  this  parti-* 
oular  subject  directly  and  professedly,  bookH 
touching  on  it  incidentally  and  collaterally,  — 
all  concur  in  giving  evidence  on  the  same  side. 
All  this^  body  of  information,  all  this  immense 
and  continually  accumulating  body  of  informa- 
tion, may  at  any  time,  so  far  as  it  were  worth 
While  to  pursue  the  thread  of  analysis,  be 
resolved  into  so  many  distinct  articles  of  evi- 
dence, ranged  under  the  heads  of  distinction 
already  exhibited  in  this  work. 

After  all,  what  does  it  amount  to  ?  Not  any 
direct  evidence  disaffirming  the  existence  of 
the  supposed  magic  journey.  What  then  ?  So 
many  articles  of  circumstantial  evidence;  nei- 
ther more  nor  less.  But  this  circumstantial 
evidence,  this  supposed  disaffirming  evidence, 
(it  may  again  be  asked),  how  does  it  disprove 
the  truth  of  the  supposed  affirmative  evidence  ? 
In  no  other  individual  instance  was  motion  ever 
produced  without  a  distinct  assignable  cause, 
referable  to  some  one  or  other  of  the  enume- 
rated heads:  in  no  other  individual  instance 
was  the  force  of  gravity  ever  overcome  by  a 
force  less  considerable  than  its  own :  to  come 
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to  the  point  at  once,  in  no  other  individual  in-^ 
stance  was  an  old  woman  ever  carried  through 
the  air,  either  without  any  assisting  instrument, 
or  with  an  instrujnent  of  no  greater  degree  of 
appropriate  eflScacy  than  a  broomstick,  by  the 
exertions  either  of  her  own  volition,  or  by  the 
exertions  of  the  volition  of  any  other  being 
(such,  for  example,  as  a  devil),  applying  itself  to 
her  bodily  faculties  for  that  purpose. 

But,  from  the  noiL-existence  of  any  such  ex* 
traordinarily  produced  motions  in  those  in- 
stances, numerous  as  they  are,  how  does  it  follow 
that  no  such  motions  have  been  produced  in  this 
instance  ?  In  none  of  those  instances  has  there 
been  any  direct  evidence  affirming  the  existence 
of  such  extraordinarily  produced  motions.  But 
in  this  instance  such  affirmative  evidence  does 
exist.  Continue  then  to  disbelieve  the  existence 
of  such  extraordinarily  produced  motions  in  those 
several  instances ;  but  think  not,  from  their  non- 
existence in  those  instances,  to  prove  their  non- 
existence, much  less  their  impossibility,  in  this. 
Think  not  that,  because  their  existence  is  not 
to  be  believed  without  evidence,  therefore  their 
existence  can  be  reasonably  disbelieved  against 
evidence. 

I  should  not  expect  to  find  in  the  person  of  any 
reader  of  these  pages,  an  individual  in  whose 
mind  a  persuasion  of  the  existence  of  any  such 
aerial  journey  would,  by  the  above  train  of  rea- 
soning, be  produced.  On  the  other  hand,  nei- 
ther do  I  see  how  it  is  possible  to  contest  the 
truth  of  it,  so  far  as  concerns  the  position  it 
rests  upon,  to  wit,  that  all  the  argument  that  is 
adduced,  or  can  be  adduced,  in  disproof  of  such 
supposed  fact,  amounts  to  ho  more  than  this  ob- 
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servation,  viz.  the  want  of  consistency,  conform- 
ity, agreement,  analogy,  (take  what  word  we 
will,  it  makes  no  difference),  between  this  extra- 
ordinary supposed  fact,  and  tjie  other  ordinary 
facts  above  brought  to  view,  of  the  truth  of 
which  we  have  been  sufficiently  persuaded  by 
direct  evidence.  Yet,  upon  no  stronger  nor 
other  ground  than  this  disconformity,  we 
scruple  not  to  disbelieve  such  extraordinary 
facts ;  and  that  with  so  firm  a  degree  of  persua- 
sion, as,  without  difficulty,  and  almost  without 
thought,  to  pronounce  them  to  be  impossible. 

So  far,  so  good :  but  this  propensity  in  our 
minds,  does  it  alter,  does  it  influence  in  any 
respect,  the  nature  of  the  facts  themselves  ?  By 
disbelieving  the  existence,  past,  present,  or 
future,  of  any  fact  whatsoever,  is  it  in  our 
power  to  destroy,  to  annihilate,  its  existence  ?  to 
cause  a  fact  never  to  have  existed,  for  example, 
that  in  truth  has  existed  ?  Unquestionably  not. 
Most  certainly,  not  any  influence  on  the  ex- 
istence of  the  facts  themselves  can  be  exercised 
by  the  o{)inion  such  beings  as  we  entertain  of 
their  existence.  Yet,  after  all,  when  we  come 
to  inquire  what  is  the  nature  of  the  effects 
which  any  such  disconformity  (or  rather  our 
observation  of  the  existence  of  such  discon- 
formity, which  is  all  we  have  of  it,)  is  capable 
of  producing, — the  answer  is,  a  disposition  on 
our  part  to  disbelieve  the  existence  of  the  sup- 
posed extraordinary  fact :  a  tendency  in  our 
own  minds,  not  any  tendency  in  the  facts  them- 
selves. 

Thus  much  indeed  may  be  added,  viz.  that, 
so  often  as  a  man  in  his  proceedings  assumes 
the  falsity  of  such  facts,  so  often  will  he,  in  that 
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respect,  act  rationally,  and  find  his  conclusions 
warranted  by  experience :  so  often  as  he  assumes 
the  truth  of  them,  and  acts  upon  that  founda- 
tion, so  often  will  he  find  himself  deceived,  com- 
pletely and  deplorably  deceived.  This  argu- 
ment, after  all,  will,  upon  a  strict  scrutiny,  ap- 
pear to  amount  to  nothing :  to  be  in  appearance 
perhaps  a  distinct  and  additional  argument, 
but,  in  truth,  so  much  of  it  as  is  true,  no  more 
than  the  same  represented  over  again  in  another 
point  of  view.  As  to  every  thing  that  is  to 
come, — as  to  all  supposed  future  results, — it  is 
mere  surmise,  mere  opinion,  without  facts,  with- 
out evidence ;  a  mere  assumption  of  the  matter 
in  dispute.  As  to  all  past  results,  it  amounts  to 
no  more  than  the  already  alleged  and  admitted 
disconformity,  served  up  only  in  another  shape. 
What,  then,  is  the  true  reply  to  the  argument 
in  question,  supposing  it  adduced  by  a  believer 
in  witchcraft, — adduced  for  the  purpose  of  weak- 
ening our  confidence  in  the  proof  afforded,  by 
the  disconformity  in  question,  of  the  non- 
existence of  that  practice  ?  It  is  this ;  viz.  that 
whatever  argument  is  capable  of  being  brought 
forward  for  the  purpose  of  weakening  our 
confidence  in  the  argument  indicative  of  the 
non-existence  of  that  practice,  applies  in  like 
manner,  but  with  much  greater  force,  to  every 
argument  that  can  be  brought  forward  in  favour 
of  its  existence.  The  travelling  of  old  women, 
with  or  without  broomsticks,  through  the  air,  is 
that  sort  of  event  which  even  you,  who  affirm 
the  existence  of  it  in  this  or  that  particular  in- 
stance, admit  not  to  be  a  common  one.  Biit  the 
existence  of  persons  who,  by  any  one  of  a  great 
variety  of  motives,  are  impelled,  and  eventually 
compelled,  to  exhibit  relations  of  facts,  ordinary 
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as  well  as  extraordinary,  which,  on  examina* 
tion,  prove  not  to  be  true,  is  a  fact  unhappily 
but  too  often  verified.  The  action  of  old  women 
in  the  character  of  witches,  is  a  fact  which,  ac- 
cording to  your  own  statement,  has  happened 
but  now  and  then,  at  this  or  that  particular  time 
and  place  :  but  the  action  of  men  and  women, 
old  and  young,  with  brooms  and  without,  in  the 
character  of  liars,  is  that  sort  of  event  which 
has  been  happening  at  all  times  and  in  all 
places  of  which  we  have  any  account.  This  is 
so  true,  that  a  wager  (for  though  a  wager  is 
no  direct  proof  of  any  fact  which  is  the  sub- 
ject of  it,  it  is,  however,  a  proof  of  the  real 
confidence  of  him  who  joins  in  it,  and  a 
punishment  for  rash  confidence  on  the  part 
of  him  who  loses  it,)  in  the  character  ot  an 
argument  ad  hominem  at  least,  a  wager  on  this 
subject  might  be  brought  forward,  not  alto- 
gether without  congruity.  Shew  witches  on 
your  part,  while  I  on  my  part  shew  liars,  for  the 
space  of  a  term  in  Westminster  Hall,  at  so 
many  guineas  a-head,  and  see  whose  purse  will 
be  fullest  at  the  end  of  it. 

When  I  have  to  choose  between  believing  a 
common,  and  believing  an  uncommon,  event,  I 
believe  the  former,  in  preference  to  the  latter : 
Why  ?  Because,  in  the  very  words  which  I  make 
use  of,  it  is  implied,  that  the  event  called  com- 
mon has  hitherto  been  of  more  frequent  occur- 
rence than  the  event  called  uncommon :  and  to 
suppose  that,  having  been  hitherto  more  fire- 
quent,  it  will  continue  to  be  so,  is  only  to  be- 
lieve, what  all  experience  testifies,  that  the 
course  of  nature  is  uniform. 

The  conclusion  seems  to  be,  that,  in  support 
of  a  persuasion  of  the  impossibility  of  any  tact. 
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the  b^t  aQd  utmost  proof  whioh  the  nature  of 
ib^  case  (tdoiits  of,  is  the  indication  of  its  dis« 
conformity  with  some  class  of  facts  indicated  by 
those  propositions  which,  for  the  convenience 
of  discourse,  have  been  received  under  the  ap- 
pellation of  laws  of  nature :  and  that  suoh  proof, 
90  given,  of  such  disconformity,  may,  with  pro- 
priety, be  referred  to  the  head  of  ciroumstantial 
evidence. 

Certainty,  absolute  certainty,  is  a  satisfac* 
tion  which  qq  every  ground  of  inquiry  we  are 
continually  grasping  at,  but  which  the  inexor- 
able mature  of  things  has  placed  for  ever  out  of 
Qur  reach.  Practical  certainty,  a  degree  of 
assurance  sufficient  for  practice,  is  a  blessing, 
the  attainment  of  which,  as  often  as  it  lies  in  our 
way  to  attain  it»  may  be  sufficient  to  console  us 
under  the  want  of  any  such  superfluous  and  un- 
attainable acquisitions. 

Sect.  IX. — Untrustworthiness  of  the  evidence  by 
which  facts  disconformable  to  the  course  cf 
nature  have  been  attempted  to  be  proved. 

Tl|£  accreditation  of  anti-physical  ot*  super- 
natural facts  is  by  no  means  a  matter  of  indif- 
ference to  justice  ;  —  even  of  facts  which,  with 
relation  to  the  fact  upon  the  carpet,  have  no 
other  circumstance  in  common  than  their  being 
(on  the  supposition  of  their  truth)  supernatural 
facts.  Every  such  fact,  if  admitted  for  true, 
opens  the  door  for  the  admission  of  every  other: 
it  establishes  the  precedent :  it  establishes  this 
generally  applicable  proposition,  viz.  that  re- 
pugnancy to  the  obvious  laws  of  nature  is  no 
bar  to  credibility.     Give  credit  to  any  one  in- 
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stance  of  witchcraft^  with  what  consistency  or 
reason  can  you,  on  the  mere  ground  of  natural 
incredibility,  refuse  to  give  credit  to  any  other  f 
Such  being  the  tendency  of  credit  given  to 
supernatural  facts,  —  such  the  mischievous  in- 
fluence of  supernatural  facts,  in  themselves  in- 
different and  innoxious;  it  may  be  not  unuseful 
to  bring  to  view  such  considerations  as  tend  to 
diminish  the  credibility  of  anti-physical  facts  in 
the  lump. 

I.  No  £atct  of  this  class  was  ever  established 
by  that  sort  of  evidence  which,  under  the  best 
system  of  procedure  in  respect  to  evidence,  is 
considered  as  the  best  evidence,  extracted  in 
the  best  manner ;  and  which,  though  tenned 
the  best  sort,  is  not  to  be  considered  as  an  ex- 
traordinary sort,  but  the  sort  which  is  ordinarily 
required  and  obtained  in  ordinary  cases. 

II.  Accordingly,  anti-physical  facts  are  sel- 
dom represented  any  where,  never  in  the  face 
of  justice,  as  having  manifested  themselves  in 
the  presence  of  divers  persons  at  the  same 
time. 

In  the  instance  of  ghosts  and  apparitions,  this 
has  already  been  matter  of  general  observation. 
Why  so  ? 

1.  A  persuasion  of  this  sort  has  in  many 
instances  been  sincere,  —  the  consequence  ai 
delusion.  In  the  instance  of  a  celebrated 
author  of  Berlin,*  to  whom  we  are  indebted 
for  a  most  curious  and  instructive  account  of 
his  own  case,  the  appearance  was  the  result  of 
bodily  indisposition ;   and  the  unreality  of  the 

•  Nicolai :  in  Tilloch's  Philosophical  Magazine,  and  Hib- 
bert's  Philosophy  of  Apparitions. 
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existence  of  a  correspondent  external  object, 
kuo^n  by  the  patient  at  the  time.  The  ap- 
parition appears  not  to  two  persons  at  once. 
Why? — Because  two  persons  are  not  subject  to 
the  same  indisposition,  bodily  or  mental,  mani- 
festing itself  in  the  same  manner,  at  the  same 
time. 

2.  Where  the  reported  perception  has  not 
had  delusion,  but  self-conscious  mendacity,  for 
its  cause,  it  has  never  happened  that  two  per- 
sons have  concurred  in  the  utterance  of  such 
report,  on  any  judicial,  or  solemn,  though  extra- 
judicial, occasion.  Why? — Because  of  the  ex- 
treme and  manifest  difficulty  of  carrying  through 
any  such  plan  of  imposition  with  success.  Sub- 
jected to  examination,  they  could  not  hope  to 
escape  contradicting  themselves,  as  well  as  one 
another.  Accordingly,  when  a  man  embarks  in 
a  plan  of  this  kind,  he  chooses  the  company  and 
the  occasion,  and  takes  care  not  to  expose  Wis 
'^e  to  contradiction,  designed  or  undesigned^ 
from  a  confederate. 

Hi.  The  anti-physical  facts  thus  reported 
^^^  never  of  the  permanent,  but  always  of 
the  evanescent,  kind. 

^hy? — Because,  were  they  of  the  perma- 

neiit  kind,  the  production  of  the  object  consti- 

^ting  the  material  source  of  the  real  evidence 

Y^^ld  of  course  be  called  for :  nor  could  cre- 

^^ce  be  expected,  unless  it  were  produced; 

This  case,  when  looked  nearly  into,  is  found 

^Solvable  into  the  preceding  one.     Why?-*- 

^^cause,  supposing  the  source  of  evidence  pro- 

^^ced,  and  the  evidence  extracted  from  it,  under 

the.  eye   of  the  judge,  the  anti-physical  fact 

Vol.  III.  A  A 
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manifests  itself  in  the  presence  of  divers  persons 

at  once. 

If,  in  any  instance,  the  exhibition  of  the  anti- 
physical  fact  in  the  presence  of  divers  persons 
has  been  undertaken  or  attempted,  it  has  been 
in  the  way  of  legerdemain  and  imposture. 
What  then  is  legerdemain  ?  It  is  the  apparent 
violation  of  some  law  or  laws  of  nature, — the 
circumstances  which  if  known  would  shew  that 
no  such  violation  existed,  being  concealed. 

Upon  this  view  of  the  matter,  it  should  seem 
that  those  who  maintain,  in  the  character  of  a 
universal  proposition,  the  non-existence  of  such 
physical  facts  as  above  described,  may  safely 
and  even  consistently  admit  their  existence,  in 
the  event  of  their  being  deposed  to  by  a  consi* 
derable  number  of  unexceptionable  witnesses, 
some  or  all  of  them  of  good  character,  their  tes- 
timony being  extracted  by  a  judicial*  examina- 
tion, conducted  with  competent  ability,  in  the 
best  mode. 

That  the  evidence  should  be  extracted  in  the 
best  mode,  is  a  condition  altogeUier  essential. 
For,  if  you  will  accept  of  a  bad  mode, — of  a 
mode  which  English  judges,  knowing  the  best 
and  the  value  of  the  best,  accept  of»  not  only  in 
preference  but  to  the  exclusion  of  the  best,  — 
you  may  prove  witchcraft,  in  the  mannei'  ia 
which  witchcraft  has  been  proved,  and  conclu- 
sively, to  the  destruction  of  the  defendant,  in 
any  quantity  you  please.  In  the  closet  of  a 
judge  or  other  person  having  mercy  or  de- 
struction in  his  power,  you  may  transform  old 
women  into  witches  by  confession,  in  any  num* 
ber  that  you  please ;  and,  by  taking  upon  yoaaieV 
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the  wording  of  the  confession,  leaving  nothing 
to  do  to  the  witcii  besides  the  signiDg  with 
her  mark,  you  save  her  so  much  trouble.  Of 
course,  you  will  pot  in  this  case  fall  imto  any 
such  inconsistency  as  that  of  calling  for  the 
personal  evidence  to  be  corroborated  (as  in 
oth^r  cases)  by  real  evidence ;  that  i6,  of  the 
pernianent  kind,  as  above. 

Sect.  X.  —  Motives  tending  to  produce  affirma- 
tion of^  and  belief  i?i,  facts  disconformable  to  the 
course  of  nature. 

In  the  case  of  a  fact  in  regard  to  which  its 
apparent  anti-physicality,  its  aj^pareut  inconi- 
patibility  with  the  laws  of  nature,  ope«rates  as  a 
disprobative  circumstance ;  tk^  probative  force 
of  the  evidence  on  the  otha:  tide, — the  prob^-^ 
t^e  force  of  the  testimony  deposing  in  affirm- 
ance of  the  fact, — is,  on  various  occasions,  apt 
to  be  subjected  to  diminutiooi  from  the  9ame 
cause.  In  determining  whether  any  degree  of 
credence  ought  to  be  given  to  an  apparently 
anti-physical  fact,  regard  must  be  had*  not  only 
to  the  circumstaQtial  evidence  afforded  by  its 
apparent  anti-physicality,  but  also  to  the  pro- 
bability of  seductive  motives  acting  upon  the 
witnesses  by  whom  the  fact  is  affirmed. 

Various  are  the  occasions  on  which,  by  the 
inordinate  and  seductive  influence  of  this  or 
that  sp^ies  of  motive,  men  are  led  to  represent 
as  true,  facts  which  if  they  were  true  would  be 
anti-physical,  but  which  are  not  true.  Various 
are  the  classes  of  anti-physical  facts,  to  the 
truth  of  which  men  are,  on  those  occasions,  led 
to  depose.  Coupling  together  the  nature  of  the 
fact  and  the  nature  of  the  occasion^  I  proceed 
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to  bring  to  view  some  of  the  principal  instances 
in  which  this  cause  of  deception  has  been  ob- 
served to  operate. 

In  all  these  several  cases,  it  may  be  of  use 
here  to  premise  that  the  seductive  power  of 
the  species  of  motive  in  question,  applying  as  it 
were  to  two  difterent  quarters  of  the  mind  at 
once,  the  understanding  and  the  will,  operates 
upon  it  with  a  double  influence.  What  is  not 
true,  it  prompts  a  man  to  regard  as  true ;  and 
what  is  neither  true,  nor  so  much  as  by  him  re- 
garded as  being  so,  it  prompts  him  to  report  as 
if  it  were  true. 

I.  Facts  promising  wealth.  Transmutation 
of  less  valuable  metals  into  gold.  Seductive 
motive,  in  the  character  of  a  cause  of  delusioff 
applying  to  the  understanding  of  the  person  ad- 
dressed, the  person  to  whom  the  report  is  made, 
— the  love  of  the  matter  of  wealth.  Seductive 
motive  applying  to  the  understanding  of  the  ori- 
ginal reporter  (the  supposed  operator),  in  case  of 
delusion  (simple  incorrectness,  without  menda- 
city),— the  same;  also,  the  pleasure  of  curiosity, 
the  pleasure  of  reputation,  and  of  the  power 
attending  it.  Seductive  motive  applying,  in 
case  of  mendacity,  to  the  will, —  love  of  the 
matter  of  wealth,  viz.  the  wealth  to  be  gained 
by  the  sale  of  the  false  secret. 

Transmutation  of  a  less  valuable  metal  into 
gold,  is  in  itself  neither  more  nor  less  credible, — 
a  fact  neither  more  nor  less  anti-physical,  nor 
devious  in  specie  * — than  transmutation  of  gold 


*  By  transmutation,  according  to  the  sense  in  which  it  is 
understood,  may  be  signiHed,  cither  a  pair  of  anti-physical 
facts,  or  a  fact  simply  devious  in  specie.  Understood  in  a 
literal  sense,  it  involves  two  anti-physical  facts :  annihilation 
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into  a  less  valuable  metal.  Yet,  the  probative 
force  of  a  testimony  asserting  the  transmutation 
of  another  metal  into  gold,  would  be  less  than 
that  of  a  testimony  asserting  the  reverse.  Why? 
Because  the  aggregate  force  of  the  seductive 
motives  above  mentioned  is  so  much  greater  in 
the  latter  case  .than  in  the  former.  In  the  latter 
case,  the  most  powerful  of  all,  the  desire  of 
wealth,  does  not  apply. 

II.  Cure  of  diseases  by  supposed  inadequate 
means.  Seductive  motives  applying  in  the  cha- 
racter of  a  cause  of  delusion  to  the  understand- 
ing of  the  person  addressed,  —  aversion  to 
the  pains  of  sickness  ;  love  of  life.  Seductive 
motive  applying,  in  the  case  of  delusion,  to  the 
understanding  of  the  original  reporter  (the  sup- 
posed operator), — the  same  as  in  the  case  of  the 
transmutation  of  metals.  Seductive  motive 
applying,  in  the  case  of  mendacity,  to  his  will, 
— the  same  as  in  the  case  of  delusion. 

In  this  case,  the  fact  of  the  cure  of  the  dis- 
ease in  question  by  the  operation  of  the  sup- 
posed remedy  in  question,  is  one  of  seven  con- 
tending facts,  of  all  which  the  comparative  pro- 
bability requires  to  be  weighed. 

1.  No  real,  or  at  least  such,  disease:  the 
symptoms  really  existing,  but  the  result  of  the 
imagination. 

of  the  other  metal,  creation  of  the  gold.  On  either  of  the 
two  following  suppositions,  it  is  but  a  fact  simply  devious : — 
1.  Gold  is  a  compound  of  two  other  bodies :  they  are  trans- 
muted into  gold,  by  being  mixed  together,  in  the  requisite 
manner  and  in  the  requisite  proportions.  2.  Gold  is  one  of 
divers  ingredients  in  the  composition  of  another  known  body  : 
by  the  separation  of  the  other  ingredients,  the  remaining 
ingredient  is  transmuted  into  gold. 
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i.  No  real  disease :  the  syibptoms  menda-^ 
ciously  reported. 

3.  The  disease  cured,  but  by  the  mere  influ- 
ence of  the  imagination,  not  by  the  operation 
of  the  supposed  remedy, — or  by  some  other 
remedy. 

4.  The  disease  gone  off  of  itself:  cured,  with- 
Ott  the  assistance  of  the  imagination,  by  thc5 
unknown  healing  power  of  nature,  or  by  the 
cessation  of  the  action  of  the  morbific  cause. 

6.  The  disease  not  completely  cured,  t.  e.  not 
ultimately  cured,  but  the  symptoms  mollified 
or  removed  for  a  time ;  viz.  by  either  of  the  two 
preceding  causes,  Nos.  3  and  4. 

6.  The  disease  not  cured  in  any  degree :  th6 
cessation  of  the  symptoms  being  falsely  re* 
ported,  whether  through  delusion  or  mendacity, 
and  whether  on  the  part  of  the  patient  or  of  the 
medical  practitioner. 

7.  Or,  lastly,  the  disease  cured,  and  by  the 
operation  of  the  supposed  remedy. 

Of  the  delusive  influence  of  the  ims^ination, 
exemplifications  may  be  found  in  the  choice 
made  formerly  of  medicines.  Grold,  it  was 
thought,  must  be  a  sovereign  remedy ;  and  all 
the  efforts  of  industry  were  employed  to  make 
it  potable.  A  remedy  for  diseases?  why?  — 
Because  it  was  so  valuable ;  because  it  was  so 
rare.  Diamonds  are  still  more  valuable  :  hap- 
pily they  were  never  employed  for  the  cure  of^ 
diseases :  partly,  perhaps,  because  they  were- 
so  much  more  difficult  to  come  at  than  gold  j 
partly,  because  there  was  no  hope  of  renderin 
them  potable. 

III.  Facts  promising  happiness,  threatenin 


XVL]    IMPROflABILITY  &  UfFOSSIBILITY.       369 

unliappiness,  both  in  the  extreme.     The  fact 
in  question,  spoken  of  as  evidentiary  of  a  com* 
mission  given  by  a  supernatural  being  to  a  man, 
to  issue  commands  to  any  or  all  other  men ; 
those  commands  converted  into  laws,  by  threats 
as 'well  as  promises:  by  prediction  of  pains  to 
.  be  endured  in  this  or  a  future  life,  in  case  of 
disobedience  ;    of  pleasures,  in  case  of  obe- 
dience.    Take  even  the  promises  alone,  with- 
out the  threats, — the  seductive  force  is  already 
beyond  comparison  greater  than  in  the  case  of 
the  making  of  gold,  or  the  supernatural  cure  of 
diseases :  add  the  threats,  it  re<;eives  a  further 
Mid  prodigiously  greater  increase. 

Prudence  suggests  and  requires  the  yielding 
to  the  probative  force  of  this  fact, — the  giving 
credence  to  it,  without  staying  to  inquire  into 
the  intrinsic  credibility  of  it;  into  its  coinci- 
dence or  deviousness,  in  degree  or  specie,  with 
'^ference  to  the  usual  course  of  nature ;  into  its 
^nformity  or  repugnancy  to  the  obvious  laws 
^  nature. 

In  this  way, — by  the  help  of  an  instrument 

^^  aeduction  which  seems  to  be  ready  made, 

^'^rting  the  hand  of  whoever  has  confidence 

^ough  to  take  it  up  and  use  it,  —  any  man  (it 

^?ht  seem)  would  have  it  in  his  power  to  im- 

P^^   laws,  and  those  irresistible  ones,  upon 

^y  and  every  other.    Such,  accordingly,  might 

^^  been  the  result,  if  the  operation  had  been 

^^^J^^fined  to  one  person,  or  if  the  operators,  in 

^«^tever  number,  had   agreed   among  them- 

?^^^e8.      Happily  for  human  liberty  at  least 

^^^^  to  speak  of  happiness  and  virtue),  no  such 

^^Oord  has  existed.  In  different  nations,  some- 

'^^eg  even  in  the  same  nation,  legislators  seek- 
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ing  to  rule  men  by  this  instrument  have  come 
forward,  opposing  and  combating  one  another 
with  this  instrument,  no  less  decidedly  and  stre- 
nuously than  others  with  the  sword.  Each  has 
proclaimed  to  the  world, — These  of  mine  are  the 
true  wonders ;  all  others,  all  those  others  that 
you  hear  of,  are  false  :  these  that  I  promulgate 
to  you  are  the  genuine  commands ;  all  others, 
all  those  others  that  you  hear  of,  are  spurious. 
Divided  thus,  and  opposed  to  itself,  the  seduc- 
tive force,  how  seldom  soever  effectually  re- 
sisted, ceased  to  be  absolutely  irresistible. 

Such  are  the  motives  by  which  a  man  may 
be  urged  to  give  credit  to  untrue  facts.  But 
how  comes  it  to  be  in  his  power  ?  Such  is  the 
force  by  which  the  will  of  man  is  subdued; 
but  by  what  means  is  the  understanding  itselF 
brought  into  subjection  by  the  will  ? 

I  answer, — judgment,  opinion,  persuasion,  is 
in  a  very  considerable  degree  under  the  domi- 
nion of  the  will ;  discourse,  declared  opinion, 
altogether.  But  it  is  the  nature  of  opinion  de- 
clared, truly  or  falsely  declared,  by  one  man,  to 
produce  real  opinion  on  the  part  of  another. 

Judgment  in  the  power  of  the  will  ?  by  what 
means?  By  these  means.  To  bestow  atten- 
tion on  one  consideration,  to  refuse  it  to  another, 
is  altogether  in  the  power  of  the  will.  It  is  in 
the  power  of  a  judge  to  hear  one  man  speak  in 
the  character  of  a  witness,  to  refuse  to  hear 
another ;  to  hear  one  paper  read  in  the  charac- 
ter of  an  evidentiary  document,  to  refuse  tcp 
hear  another.  The  power  which,  in  the  statioa 
of  a  judge,  a  man  thus  exercises  in  relation  to 
persons  and  papers,  the  mind  of  every  man, 
sitting  in  the  tribunal  established  in  his  own 
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bosom,  exercises  at  pleasure  over  arguments 
and  ideas  :  over  the  contents  of  evidentiary 
discourses,  in  the  state  in  which,  through  the 
medium  of  the  perceptive  faculty,  they  have 
been  introduced  into  the  memory.  An  idea  to 
which  a  man's  attention  refuses  itself,  is,  to 
every  practical  purpose,  during  the  continuance 
of  such  refusal,  as  completely  excluded,  and 
thence  rendered  as  completely  inoperative,  as 
the  testimony  of  a  witness,  whom,  before  he  has 
begun  to  speak,  the  judge  has  sent  out  of  court; 
or  a  paper  which  he  has  disposed  of  in  the  same 
way,  before  any  part  of  it  has  been  read.* 

•  If  hope  or  fear  are  employed  in  influencing  the  dis- 
course employed  in  relation  to  persuasion,  —  the  discourse 
employed  in  giving  expression  to  persuasion  or  the  pretence 
of  it,  —  they  are  thereby  employed  in  the  promotion  or  the 
subornation  of  mendacity.  For  if  truth,  if  veracity,  6e  all 
that  is  desired,  reward  and  punishment,  hope  ancf  fear, 
are  alike  useless:  it  is  only  by  giving  birUi  to  falsehood,  to 
wilful  falsehood,  to  mendacity,  that  they  are  capable  of  pro- 
ducing any  eflect.  If  the  persuasion  which  a  man  is  about 
to  declare  will  be  on  the  side  desired,  whether  reward  be  given 
to  him  in  that  event  or  no,  whether  punishment  will  be 
given  to  him  in  the  event  of  his  declaring  it  on  the  opposite 
side  or  no, — neither  reward  nor  punishment  can  be  of  any 
use.  The  only  supposition  on  which  they  can  be  of  any  use,  is, 
that,  if  left  free  to  declare  his  persuasion,  he  would  declare  it 
on  the  side  opposite  to  that  which  is  desired. 

Thus  it  is,  that,  whether  hope  or  fear,  expectation  of  reward 
or  punishment,  are  employed  in  influencing  persuasion  itself, 
or  discourse  purporting  to  be  the  expression  of  it,  they  are 
employed  in  depraving  die  constitution  of  the  human  mind.  If 
in  mfluencing  persuasion  itself,  then  it  is  to  the  intellectual 
part  of  the  mental  frame  that  the  poison  is  applied :  if  in 
influencing  discourse  purporting  to  be^the  expression  of  per- 
suasion, then  to  the  moral  part. 

But  in  general  the  poison  operates  upon  both  parts  toge- 
ther. To  be  habitually  occupied  in  the  utterance  of  wilful 
falsehood,  is  a  painful  Uiought ;  to  be  thus  occupied  for  lucre, 
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That  discourse  of  all  kinds,  more  especially 
discourse  declarative  of  opinion,  is  completely 
in  the  power  of  the  will,  is  manifest  enoughs 
But  he  who  is  completely  master  of  men's  dis- 
courses, is  little  less  than  completely  master  of 
men's  opinions.  It  is  by  the  discourse  of  A» 
that  the  opinion  of  B  is  governed,  much  more 
than  by  any  reflections  of  his  own.  To  take 
upon  trust  from  others  (that  is,  from  the  dis* 
courses  of  others)  his  own  opinions,  is,  on  by 
far  the  greater  part  of  the  subjects  that  come 
under  his  cognizance  and  call  upon  him  in  one 
way  or  other  for  his  decision,  the  lot,  the  in* 
evitable  lot,  of  the  wisest  and  most  cautious 
among  mankind :  how  much  more  frequently 
so,  that  of  the  ignorant,  the  rash,  the  headstroDg^ 
the  unthinking  multitude ! 

How  wicked  (it  is  frequently  said)  how  ab- 
surd and  hopeless  the  enterprise,  to  make  war 
upon  opinions !  Alas !  would  it  were  as  absurd 
and  hopeless,  as  it  is  wicked  and  pernicious! 
Upon  opinions,  in  an  immediate  way,  yes.  To 
crush  the  idea  in  the  mind,  to  act  upon  it  by 
mechanical  pressure  or  impulse,  is  not  in  the 
power  of  the  sword  or  of  the  rod.     In  an  unim-^ 

is  a  reflection  that  renders  the  thought  still  more  painful.  To 
rid  himself  of  it  as  far  as  possible,  a  man  strives  with  might 
and  main  to  believe  what  he  stands  engaged  to  say  that 
he  believes:  he  keeps  his  attention  nailed  to  the  consider- 
ations that  operate  m  favour  of  that  side ;  he  turns  it  aside 
with  horror  from  all  considerations  that  operate  in  favour  of 
the  opposite  side. 

Thus  it  is  tliat  the  principle  by  which  merit  and  reward 
are  attached  to  belief,  olame  and  punishment  to  unbelief,  is 
irreconcilably  hostile  not  only  to  wisdom,  but  to  virtue.  FoUy, 
vice,  and  misery,  are  the  fruits,  of  which,  in  proportion  to  its 
prevalence,  it  is  productive. 
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mediate,  tbemgh,  iot  efficftcfy,  not  too  remote 
tray,  through  the  medium  of  discourses,  no :  for 
what,  in  the  case  of  opinions,  (unhappily  for 
mankind)  is  but  too  much  in  the  power  of  the 
sword  and  of  the  rod,  is,  to  crush  the  enunti-* 
ating  and  offending  pen  or  tongue :  to  cut  asun^ 
der  th6  muscles  by  which  they  are  moved. 

Unhappily,  the  power  of  the  will  over  opi- 
nion, through  the  medium  of  discourse,  is  but 
too  well  understood  by  men  in  power.  Mean- 
time, thus  much  is  plain  enough :  the  more 
credible  the  facts  in  themselves  are,  the  less 
need  has  a  man  to  seek  to  gain  credence  for 
them  by  such  means.  By  such  means,  credit 
inay  be  given  to  facts  the  most  absurd,  cur- 
rency to  opinions  the  most  pernicious.  Pacts 
which  are  true,  opinions  which  in  their  influ- 
ence are  beneficial  to  society,  have  no  need  of^ 
such  support.  If  this  be  to  be  admitted,  the 
consequence  seems  undeniable.  To  employ 
such  means  for  the  securing  credence  to  any 
fact,  is  to  confess  its  falsehood  and  absurdity ; 
to  employ  such  means  for  the  support  of  any 
opinion,  is  to  confess  its  erroneousness  and 
mischievousness.  To  pursue  such  ends  by 
such  means,  is  to  betray,  and  virtually  to  con- 
fess, the  practice  of  imposture,  the  conscious- 
ness of  guilt. 

The  propensity  to  give  credence  to  false  facts, 
to  give  adoption  and  currency  and  practical 
influence  to  opinions  howsoever  absurd  and 
pernicious,  wheresoever  reward  or  punishment 
IS  conceived  as  annexed,  by  supernatural  and 
irresistible  power,  to  the  operation  of  giving 
credence  or  discredence  to  any  alleged  fact, 
is  of  itself  too  strong  to  need  strengthening  by 
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any  factitious  means, — ^by  the  application  of 
political  rewards  or  punishments  to  that  same 
purpose.  Ascribe  merit  to  belief,  belief  will 
naturally  be  upon  the  look-out  for  the  most 
difficultly  credible  facts  to  attach  upon.  In  the 
belief  of  facts  which  present  themselves  as  true, 
there  can  be  no  merit ;  since  there  is  no  exer* 
tion,  no  opportunity  given  to  any  one  man  to 
distinguish  himself  from  any  other,  no  oppor- 
tunity to  the  most  obsequious  to  distinguish 
himself  from  the  most  refractory.  The  diflS- 
culty  (as  far  as  there  is  any)  consists  in  the 
giving  credence  to  facts  which,  of  themselves, 
present  themselves  as  incredible :  and  the  more 
incredible,  the  more  merit ;  because  without 
exertion  there  can  be  no  merit,  and  the  greater 
the  exertion  (whatever  be  the  line)  the  greater 
the  merit,  as  every  man  is  ready  to  acknow- 
ledge. The  more  obvious  and  obtrusive  the 
considerations  by  which,  if  attended  to,  the  fact 
would  be  shewn  to  be  incredible;  the  greater 
the  exertion  necessary  to  keep  them  out. 

Not  that  the  difficulty,  such  as  it  is,  is  a  dif- 
ficulty which  any  one  need  despair  or  doubt  of 
being  able  to  surmount.  It  is  a  contention  in 
which,  in  proportion  to  a  man's  weakness  of 
mind,  he  will  have  the  advantage  over  the 
strong  ;  in  proportion  to  his  ignorance,  over 
the  knowing;  in  proportion  to  his  folly,  over 
the  wise;  in  proportion  to  his  improbity,  over 
the  upright.* 

*  In  the  field  of  theology  (all  history  joins  in  proving  it) 
the  attachment  manifested  by  men  to  an  opinion,  and  in  par- 
ticular by  men  in  power,  is  strenuous  and  inflexible,  in  the 
direct  proportion  of  its  absurdity.  The  effect  is  the  result  of 
the  conjoint  influence  of  a  variety  of  causes. 
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It  is  not  wonderful  that  motives  and  in- 
terests  should  have   the   power  of  producing 

1.  With  the  zealous  and  sincere;  the  more  palpably  and 
flagrantly  absurd  the  proposition, — the  greater  the  reluctance 
on  the  part  of  a  man's  understanding  to  the  adoption  of  it, — 
the  greater  and  more  powerful  the  effort  necessary  to  over- 
come that  reluctance, — the  greater  is  the  difficulty,  and  thence 
the  apparent  merit,  of  the  sacrifice.  If  the  sacrifice  of  the 
body  is  an  oblation  acceptable  to  the  more  than  canine  appe- 
tite of  a  malevolent  and  jealous  deity ;  the  sacrifice  of  the 
nobler  part,  the  mind,  the  understanding  itself,  must  be  a 
still  more  grateful  sacrifice. 

2.  Insincere,  or  even  sincere ;  the  greater  the  absurdity  of 
the  proposition,  the  greater  the  impossibility  of  obtaining  in 
favour  of  it  that  complete  and  imperturbable  serenity  of  mind 
which  accompanies  the  conviction  impressed  upon  the  mind 
by  real  and  familiar  truths :  the  greater,  consequently,  the 
irritation  produced  by  that  presumptive  evidence  of  the  falsity 
of  the  proposition,  the  amount  of  which  is  swelled  by  every 
instance  of  disbelief  on  the  part  of  other  minds.  Every  such 
instance  of  dissent  constitutes  a  sort  of  circumstantial  pre- 
samptive  evidence  of  the  erroneousness  of  the  proposition 
thus  adhered  to.  Every  such  piece  of  evidence  forms  an  ob- 
Btacle  to  the  formation,  entertainment,  or  continuance,  of  the 
persuasion  which  a  man  has  it  so  much  at  heart  to  entertain 
(if  sincere),  or  (if  insincere)  to  appear  to  entertain,  without 
prejudice  to  his  reputation  for  sincerity  in  the  circle  in  which 
he  moves. 

'  3.  Sincere,  or  insincere  ;  the  more  palpable  the  absurdity, 
the  greater  is  the  triumph,  the  more  entire  the  mastery,  ob- 
tained over  those  minds  from  whom  an  assent,  real  or  appa- 
rent, can  be  procured  for  it.  Swallow  this  poison,  is  among 
the  commands  which  impostors  have  been  found  impudent 
enough  to  issue,  and  fanatics  mad  enough  to  obey.  Such 
(has  the  triumphant  impostor  said  to  the  astonished  strangers 
whom  he  meant  to  impress  with  the  irresistible  plenitude  of 
his  power) — such  are  the  fruits  of  faith,  when  itjs  sincere. 
Swallow  this  nonsense^  is  the  criterion  of  obedience  imposed 
by  each  domineering  dogmatist  upon  the  proselytes,  whose 
opinions,  or  whose  language,  the  force  of  nope  or  fear  has 
placed  under  his  command.  The  more  gross  the  nonsense, 
the  more  prostrate  is  the  obedience  on  one  part,  the  more 
absolute  the  power  on  the  other. 
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belief  in  anti-physical  fex^ts  ;  3ince  they  fire 
found  by  experience  tQ  have  the  power  of 
producing  belief  even  in  self- contradictory 
propositions. 

Upon  the  face  of  the  matter,  eyes  being 
closed  against  experience,  it  would  seem  that 
belief  in  self-qontradictory  propositions  is  im* 
possible.  On  the  contrary,  it  is  altogether 
natural :  and  so  natural  as  to  be  very  generally 
exemplified. 

It  has  already  been  shewn  in  what  maaaer 

the  expectation  of  reward  or  punishment,  as 

connected  with  particular   opinions,   operates 

upon  the  judgment,  through  tlie  medium  of  the 

^  attentipn. 

When  the  idea  of  merit  comes  to  be  attached 
to  the  act  of  belief,  the  degree  of  merit  .will 
naturally  be  supposed  to  be  in  proportion  to 
the  difficulty  of  believing,  and  the  consequent 
exertion  required  for  the  production  of  belief. 

But,  to  the  eyes  of  an  observer,  the  existence 
of  exertion  bestowed  on  the  endeavour  to  pro- 
duce belief  has  no  surer  test,  —  the  intensity  of 
it  in  the  character  of  an  operative  cause  has  no 
more  correct  measure,  —  than  the  magnitude  of 
the  opposing  forces  which  must  have  been  over- 
come ere  the  effect  has  been  accomplished. 
And  the  more  repugnant  to  reason  aoy  proposi- 
tion is,  the  more  powerful  are  the  obstacles 
which  it  opposes  to  any  exertions  that  are  made 
to  cause  it  to  be  believed :  consequently,  if  the 
obstacle  has  been  overcome,  the  more  powerful 
must  have  been  the  exertions  by  which  it  hat 
been  overcome,  by  which  the  effect  thus  aimed 
at  has  been  produced:  and  the  greater,  it  is 
therefore  supposed,  will  be  the  reward  attached 
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to  such  meritorious  exertions.  Thus  it  is,  that, 
tKe  more  absurd  any  proposition  is,  the  greater 
efforts  are  naturally  maide  to  believe  it. 

Be  the  subject  what  it  may ;  if  the  proposi- 
tion proposed  for  belief  be  a  proposition  of  the 
affirmative  cast,  belief  will  depend  partly  upoa 
the  probative  force  of  the  alBarmative  evidence, 
partly  upon  the  weakness  of  the  disaffirmative 
evidence,  or  the  non-existence  of  any  such  evi- 
dence :  meaning  always  by  existence,  relative 
existence;  existence  in  the  place  in  question, — 
the  judicatory  in  which  the  cause  is  heard,  and 
is  to  be  determined. 

As  to  affirmative  evidence ;  in  the  case  here 
in  question,  an  authority  {t\idX  is,  the  opinion,  real 
or  pretended,  of  some  other  person  or  persons, 
whose  situation  affords  a  ground  more  or  les« 
strong  for  supposing  them  conversant  with  the 
subiect  matter  in  question)  will  always  operate 
'^ita  more  or  less  probative  force  in  the  cha- 
wujter  of  affirmative  evidence.  But,  —  for  the 
exclusion  of  all  disaffirmative  evidence,  and 
Aence  of  all  disprobative  force,  —  the  power  of 
*lte  will,  applied  in  that  direction  with  the 
^^^gree  of  exertion  required  by  the  nature 
^f  the  case,  will  of  course  suffice.  Finding, 
therefore,  no  disprobative  force  to  oppose  it, 
^ke  prevalence  of  the  probative  force  of  the 
affirmative  evidence,  and  the  production  of  the 

^n^espondent  affirmative  persuasion,   become 

^ke  a  matter  of  course. 
The  probative  force  of  authority,  in  the  cha^ 

'•rter  of  evidence,  will  be,  on  the  one  hand,  as 

tke  plenitude  of  ascribed  knowledge ;  on  the 

pflier,  as  the  completeness  of  self-conscious 

Ignorance. 
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If»  by  hope  of  reward  alone,  the  effect  in 
question  (viz.  belief)  is  thus  capable  of  being 
produced ;  how  much  more  surely  by  punish- 
ment !  an  instrument,  which,  apparent  prox- 
imity and  certainty  being  the  same  in  both 
cases,  acts  with  so  much  superior  force.  If  by 
either  of  itself,  how  much  more  surely  by  both 
together !  And  if  by  either  at  an  ordmary  de- 
gree of  apparent  magnitude,  how  much  more 
by  both  together,  each  at  an  infinite  apparent 
magnitude  !* 

*  This  very  connexion  between  reward  and  punishment  on 
the  one  hand,  between  opinion  and  declaration  of  opinion,  on 
the  other, — between  reward,  and  the  belief,  or  expression  of 
belief,  of  a  wonderful  fact, — between  punishment  and  the 
disbelief,  or  expression  of  disbelief, — has,  in  the  case  of 
supernatural  facts,  been  urged  by  some  as  a  circumstance 
operating  in  proof  of  the  fact,  and  which  ought  to  have  its 
influence  in  producing  on  our  parts  a  persuasion  of  the  truth 
of  the  fact,  on  our  observing  it  to  be  reported  as  true  by  others. 
In  other  words ;  the  wonderfulness  of  a  fact  being  given,  its 
credibility  will  be  increased  by  the  circumstance  of  its  having 
been  announced  as  contributing  to  constitute  the  foundation 
of  a  religious  system  ;  i,  e.  of  a  system  of  commands,  sanc- 
tioned by  threats  and  promises,  represented  as  emanating 
from  an  invisible  supernatural  being,  as  above.  Increased! 
Why  increased  ?  For  this  reason  :  because  it  is  the  nature  oi 
this  circumstance  to  provoke  scrutiny ;  and  to  operate  as  an 
advertisement  to  sceptics  and  disbelievers  to  come  forward  an< 
inquire  into  the  fact,  and  contest  the  truth  of  it. 

If  adequate  means  and  motives  for  the  performance  of 
scrutiny  were  at  hand,  yes.     But  if  not,  what  becomes  of  th 
security,  the  security  for  trustworthiness,  thus  supposed  to 
afforded  ? 

In  the  case  of  a  future  fact,  yes.  Let  it  present  itself 
being  of  the  wonderful  cast,  and  let  it  be  employed  as 
engine  of  power  in  the  manner  above  mentioned,  as  an  instn^ 
ment  for  the  support  of  this  or  that  system  of  religion,  new 
old, — no  doubt  but  the  use  thus  made  of  it  will  have  the  effc 
of  causing  it  to  be  more  closely  examined  into,  than  if  no  su 
use  had  been  made  of  it. 
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Thus  stands  the  matter  in  regard  to  matters 
of  fact  in  general,  and  in  particular  in  regard  to 

But  in  the  case  of  a  pcut  fact,  what  becomes  of  its  tendency 

to  promote  scrutiny  ?    Is  it  part  of  the  supposition  that  it  was 

€MctvaUy  subjected  to  such  scrutiny?    Applied  to  past  facts, 

sdl  supposition  about  tendencies  is  superseded.     If  it  t&as  snb- 

Jectea  to  scrutiny,  in  a  word  to  judicial  examination,  pro- 

<luoe  the  minutes  of  the  examination :  this  done,  the  question 

'whether  it  be  likely  any  such  examination  should  have  taken 

I>Ia.ce,  would  obviously  be  frivolous.      If,  on  the  contrary,  it 

<ioe8  not  appear  that  any  such  scrutiny  was  performed,  any 

s^eli  examination  taken ;  then  again  the  argument  from  ten* 

^^Qcies  assumes  what  is  contrary  to  fact. 

T*o  judge  of  the  force  of  this  argument,  take  note  of  the 
^^curities  for  trustworthiness  in  evidence,  as  herein  brought  to 
"^iew :  all  of  them  exemplified  in  the  practice  of  English  Judt- 
^^^ture.  Take,  on  the  other  hand,  the  book,  whatever  it  be, 
which  the  system  of  alleged  supernatural  precepts,  threats, 
promises,  is  exhibited,  together  with  the  wonderful  facts 
to  as  proofs  of  its  authenticity.  Observe  which,  if  any. 


tliose  securities  have  been  applied,  or  are  represented  as 
^^ving  been  applied,  to  the  establishment  of  these  several 
Take  the  Koran,  for  example,  with  the  several  wonder- 
&cts  therein  reported.  Whose  testimony  have  you  in 
^*^<H>f  of  them  ?  That  of  the  writer,  whosoever  he  were :  Ma- 
*^|J^««iet,  his  composer,  or  his  scribe ;  but  say  Mahomet.  On 
^^  occasion  of  this  or  that  fact,  he  speaks  of  it  as  taking 
in  the  presence  of  hundreds  and  hundreds  of  eye- 
^^  ^^..jes :  'persons  none  of  them  likely  either  to  have  b^n 
^^^^tuselves  deceived,  or  to  have  harboured  a  wish  to  deceive 
Instead  of  hundreds,  put  thousands :  what  do  you 


^    ^  by  the  multiplication  ?  What  testimony  have  you  even  now 

^^  Mahomet's  ?  and  who,  at  this  time  of  day,  shall  cross- 

|/^aitiine  Mahomet?      Instead  of  Mahomet  both  hero  and 

'^torian,  suppose  Mahomet  only  the  hero,  and  the  historian 

Somebody  else,  who,  having  been  a  hero  to  nobody,  is  himself 

^^^■^iiown.     Instead  of  one  such  historian,  suppose  half  a 

^^^^^n,  sometimes  agreeing,  sometimes  disagreeing:  a  won* 

y^^yftil  fact  reported  by  one,  omitted,  as  not  being  true,  or  not 

^^>Hg  worth  reporting,  omitted  or  reported  differently,  by 

^    ^^Her :  not  one  of  these  histories  in  print,  till  ages  after  the 

^^tbs  of  all  supposed  eye-witnesses :  not  one  of  them  known 

<>iiich  as  to  have  been  communicated  in  manuscript,  or  so 

^'OL.  III.  BB 
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such  as  are  improbable ;  these  being  the  only 
ones  (and  that  in  proportion  to  their  improba- 
bility) in  respect  of  which  there  can  be  any 
need  for  applying,  in  this  partial  way,  the  force 
of  the  will  to  the  operations  of  the  understand- 
ing. 

What  remains  to  be  shewn  is,  why  self-con- 
tradictory propositions, — ^which,  when  examined 
as  above,  are  found  to  be,  not  improbable  pro- 
positions concerning  matters  of  fact,  but  pro- 
positions still  less  fitted  to  be  credited  upon 
rational  grounds,  —  should  find  so  much  more 
easy  and  extensive  evidence  than  propositions 
assertive  of  improbable  matters  of  fact,  even 
such  as  are  so  in  the  highest  degree. 

The  reason  seems  to  be,  that,  if  duly  ex- 
amined, every  self-contradictory  proposition 
would  be  found  to  be  an  assemblage  of  words 
void  of  sense  ;  a  mass  of  downright  nonsense. 
But,  in  proportion  to  the  apparent  respectability 
and  trustworthiness  of  the  authority  of  the  in- 
structor, will  be  the  assurance  of  the  pupil,  that, 
from  such  a  source,  nothing  that  is  capable  (ji 
bearing  so  degrading  an  appellation  can  emt- 
nate.  What,  in  this  case,  he  will  therefore 
tacitly  assume  and  take  for  granted,  is,  that 
under  this  veil  of  apparent  nonsense  there  lies 

much  as  written,  till  after  the  deaths  of  all  possible  couiiter> 
witnesses :  not  one  of  them  known  to  have  passed  for  ages 
into  the  hands  of  any  other  readers  than  what  were  predeto- 
mined  not  to  institute  a  scrutiny  into  the  truth  of  any  of  the 
wonders.  And  suppose  the  desire  of  subjecting  the  facts  lo 
the  test  of  a  judicial  examination  ever  so  strong  and  genend 
among  these  readers :  what  means  of  carrying  any  such  dene 
into  effect  ?  Do  the  minutes  of  any  such  examination  ranaia, 
or  any  trace  or  track  of  their  having  ever  been  in  eKiBteDce? 
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veloped  some  exquisite  sense,  too  valuable  to 
l>e  made  manifest  to  eyes  so  impure  and  dull 
SLs  his  are. 

Issuing,  or  appearing  to  issue,  from  such  a 
source,  a  proposition  of  this  complexion  will 
tiius  be  upon  a  footing  with  a  proposition 
'tsiken  from  a  foreign  language,  a  language  with 
^^hich  he  has  no  acquaintance.  From  an  elderly 
man,  of  good  reputation,  in  the  capacity  of  an 
instructor,  suppose  a  young  pupil  to  hear  de- 
livered, in  the  character  of  an  uncontrovertible 
t:rutfa.  La  illah  allah,  Mohammed  resoul  allah.  To 
bim  it  would  in  itself  be  so  much  nonsense :  to 
a  person  acquainted  with  the  Arabic  language, 
if*  a  pious  Christian,  it  would  present  itself  as  a 
blasphemous  falsehood;  if  a  pious  Mahometan, 
as  a  sacred  and  fundamental  truth. 

Thus  easy  is  it  for  a  mass  of  nonsense,  by 
'^^hich  no  matter  of  fact  is  in  truth  asserted, 
*o  become  the  subject  matter  of  a  severe  and 
^^nshakeable  belief :  and  this  for  the  very  reason 
*fciit  it  is  nonsense. 

Compare,  in  this  point  of  view,  this  nonsense, 
'With  any  of  those  propositions  which  are  enun- 
tia.tive  of  an  intelligible  matter  of  supposed  fact, 
'W'liich  we  have  the  strongest  reason  that  man 
"^^^n  have  for  believing  not  to  be  any  where 
realised  :  such  as  that  of  an  old  woman's  mov- 
*^8  in  the  air  at  pleasure  on  a  broomstick,  or  a 
^*^an's  introducing  his  body  into  a  quart  bottle. 

Though,  in  regard  to  either  of  these  proposi- 
^loiis,  we  have  as  full  proof  of  its  falsity,  as,  for 
^^e  governance  of  human  conduct,  a  man  needs 
*^  jbave ;  it  is  only  by  a  mixture  of  ignorance  and 
^''^h  confidence,  that  either  of  them  could  be 
P^XJnounced,  in  the  strict  sense  of  the  word  im- 
P^^ibility,  impossible :  since,  to  the  production  of 
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either  of  these  eflFeets,  there  needs  but  the  exist- 
ence of  some  power  in  nature  with  which  we 
are  not  as  yet  acquainted.* 

True  it  is,  that,  in  my  view  of  the  matter  at 
least,  the  existence  of  any  such  power  would 
be  a  matter  completely  disconformable  to  every 
thing  that  at  present  we  are  acquainted  with. 
respecting  the  established  course  of  nature. 
Of  this  so  full  is  my  persuasion,  that,  in  the 
way  of  wagering,  I  would,  for  the  value  of  a 
shilling,  stake  upon  it,  without  scruple,  evety 
thing  I  possess :  but,  for  the  reason  above  inti- 
mated, in  the  consciousness  I  feel  of  my  not 
being  in  possession  of  universal  science,  I  find 
a  reason  altogether  sufficient  to  prevent  me 
from  regarding  it  as  being,  in  the  strict  sense  of 
the  word  impossibility,  impossible. 

Sect.  XI.  —  Distinction  betv)een  facts  impassible 
per  se,  and  facts  impossibk  si  alia.  Ofa^ 
evidence. 

There  are  two  occasions  on  which  the  evi- 
dence, or  argument,  indicated  by  the  words 
impossibilitif  and  incredibilitj/,  are  capable  of  pre- 
senting themselves. 

1.  On  the  one  side  (say  that  of  the  de- 
mandant), a  fact  is  deposed  to  by  a  witness: 
on  the  other  side  (viz.  that  of  the  defendant), 
no  testimony  is  adduced,  but  it  is  averred 
that  the  supposed  fact,  as  thus  deposed  to,  is 
in  its  own  nature  incredible;  or,  what  comes 
to  the  same  thing,  improbable  to  such  a  degree 
as  to  be  incredible.  Say,  for  example,  a  fact 
pretended  to  have  taken  place  in  the  way  of 
witchcraft:    a  man  lifted  up  slowly,  without 

*  Compare  this  with  page  289,  and  the  note  at  the  boUam 
of  that  pag;e. — Editor. 
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any  exertion  of  will  on  his  part,  or  connexion 
Mrith  any  other,  from  the  ground  into  the  air ; 
or  an  old  woman,  by  an  exertion  of  volition  on 
her  part,  riding  in  the  air  at  pleasure  on  a 
broomstick. 

2.  On  the  one  side  (say  again  that  of  the 
demandant),  a  fact  is  deposed  to  by  a  witness, 
as  before:  on  the  other  hand,  it  is  averred 
to  be  impossible,  —  impossible  not  in  its  own 
Mature,  as  before,  but  for  this  reason,  viz.  that 
t:he  existence  of  it  is  incompatible  with  the  ex- 
istence of  another  fact,  which  in  this  view  is 
deposed  to  by  other  evidence:  say  the  testi- 
*xiony  of  a  superior  number  of  witnesses.  The 
defendant  cannot,  at  the  time  alleged,  have 
'^een  committing  the  offence  in  London ;  for  at 
*iiat  same  time  he  was  at  York,  a  place  above 
o  hundred  miles  distant.  The  instance  here 
n  is  that  which  is  commonly  known  by  the 
arne  aCalibi.  It  supposes  the  incompatibility  of 
man's  existing  in  one  place  at  any  given 
int  of  time,  with  the  existence  of  the  same  man 
*  *^  any  other  place  at  the  same  point  of  time  : 
^^^»  in  other  words,  of  a  man's  existing  in  two 
«^l^ce8  at  once. 

*•  For  the  purpose  of  the  present  inquiry, 
these  two  kinds  of  impossibility  are  exactly 
^ike.  The  nature  of  the  impossibility  is  in 
l>oth  cases  the  same ;  in  both  cases  it  con- 
sists in  disconformity  to  the  established  course 
of  nature.  The  difference  is,  that,  in  the 
first  of  the  two  cases,  there  is  but  one  event 
ttientioned,  and  that  event  is  one  which,  taken 
l>y  itself,  cannot  be  true ;  —  in  the  second 
Case  there  are  two  events  mentioned,  either 
of  which,  taken  by  itself,  may  be  true,  but 
both  together  cannot. 
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**  In  the  first  case,  therefore,  the  impossi- 
**  bility  being  supposed,  we  immediately  set  it 
**  down  that  the  testimony  of  the  affirming 
**  witnesses  is  false : — in  the  second  place,  we 
**  have  to  choose  which  of  the  two  testimonies 
*'  we  shall  disbelieve ;    that  of  the  witnesses 
**  who   affirm   the  one    fact,   or   that  of  the 
**  witnesses  who  affirm  the  other  fact. 
**  If  I  am  told  that,  on  such  a  day,  at  such 
hour,  John  Brown  leaped  over  the  moon, 
at  once  reject  the  assertion  as  being  incre- 
**  dible:  this  is  impossibility  ofthe  first  kind.  Ir 
**  A  tells  me,  that,  on  such  a  day,  at  such 
**  hour,  John  Brown  was  in  London;  and 
**  tells  me,  that,  on  the  same  day,  and  at  th> 
**  same  hour,  the  same  individual  was  at  Yor 
**  I  pronounce  with  equal  readiness  that  bo 
"  stories    cannot   be  true,   but  it  remains 
''  question  for  subsequent  consideration,  whi 
**  of  them  it  is  that  is  false :  and  this  is 
**  possibility  of  the  second  kind."* 

The  plea  of  alibi,  although  the  fact  sho 
be  regarded  as  established  by  satisfactory  e 
dence,  will  not  always  be  regarded   as  c 
clusively  disprobative  with  regard  to  the  feet 
which  it  is  opposed.   Why  ?   By  reason  of 
uncertainty  that  may  attach  upon  the  point 
time.     The  identity  of  the  point  of  time,  in  i 
two  cases,  being  assumed ;  let  it  be  proved,  ttr*  ^t 
at  that  time   Titius  was  in  the  first  floor      ^ 
the  house  in  question,  it  is  thereby  proved  ^  *^ 
be  perfectly  incredible,  that,  at  that  same  poi^* 

*  N.B.  The  paragraphs  in  inverted  commas  are  inscrtecf  t^ 
the    Editor.     They  appeared    necessary  to    complete    th^ 
section,  which  is  composed  of  mere  fragments,  written  at  dif^ 
ferent  times  by  the  author,  and  which  Sie  Editor  was  obliged 
to  connect  together  as  he  best  could. 
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i^of  time,  he  should  have  been  in  the  second  floor. 
£ut,  from  the  size  of  a  second  or  third  of  time, 
enlarge  the  temporal  seat  of  the  fact  to  twenty- 
four  hours  :  —  on  that  supposition,  and  in  that 
'Sense  of  the  word  time,  proof  of  a  man's  hav- 
ing been  at  London  will  not  disprove  the  fact 
of  his  having  been  at  York  at  the  same  time ; 
as  in  the  case  of  the  celebrated  flying  highway- 
,  man. 

1  Hence  it  is,  that,  in  the  case  of  the  plea  of 
fUibi,  —  though,  admitting  the  truth  of  the  evi- 
dence in  support  of  it,  the  incredibility  of  the 
fact  in  the  character  of  a  fact  incredible  intoto 
never  comes  into  dispute, — this  is  not  the  case 
.  with  it  in  the  character  of  a  fact  incredible  io 
degree.  If  it  be  satisfactorily  proved,  that,  on 
the  1st  of  January  1826,  at  noon,  Titius  was 
in  the  choir  of  Westminster  Abbey ;  it  is  out  of 
dispute,  that,  on  the  1st  of  January  1826,  at 
noon,  he  could  not  have  been  in  the  choir  of 
Tork  Minster.  But  if  all  that  has  been 
proved  is,  that,  on  the  2d  of  January  1826,  at 
noon,  Titius  was  in  the  choir  of  Westminster 
Abbey;  whether,  on  the  1st  of  January  in  the 
same  year,  at  the  same  time  of  the  day,  lie  was 
at  York  Minster,  is  not  put  out  of  dispute :  the 
fact  of  his  being  at  York  Minster  on  the  said 
2d  of  January,  if  spoken  of  in  the  character 
of  an  incredible  fact,  will  not  be  spoken  of  as 
being  such  j«  lolo,  but  only  in  degree.  Titius 
is  not  said  to  have  been  in  both  places  at  once  : 
what  is  said  of  him  now  is,  that  at  the  one  time 
he  was  in  the  one  place,  at  the  other  time  in 
the  other :  and  the  question  is,  whether  the  de- 
gree of  quickness  with  which  he  is  said  to  have 
passed  from  the  one  place  to  the  other,  be  cre- 
dible, under  all  the  circumstances  of  the  case,?; 
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Of  the  plea  of  alibi,  the  possible  use  is  evi- 
dently without  limit.  It  may  alike  be  employed 
in  penal  causes  and  in  non-penal  causes.  In 
both,  the  subject  matter  of  it  may  be  the  person 
of  the  defendant,  the  person  of  the  demandant, 
or  any  other  person,  or  instead  of  a  person  it 
may  be  a  thing. 

But  the  sorts  of  causes  in  which  in  practice  it 
is  most  in  use  to  be  employed,  are  penal  causes : 
and  the  subject  matter  of  which  the  alibi  is  most 
in  iise  to  be  predicated,  is  the  person  of  the 
defendant.  It  cannot  be  true,  that,  at  the  time 
charged,  I  committed  the  offence  charged,  for  at 
that  time  I  was  in  another  place ;  and  it  is  not 
so  much  as  charged,  that,  at  the  place  where  I 
then  was,  any  such  offence  was  committed  by 
me  or  by  any  one  else. 

The  system  of  procedure  in  which  this  plea 
occurs  with  a  degree  of  frequency  far  beyond 
what  is  exemplified  in  any  other,  is  the  English : 
more  particularly  in  the  case  of  the  causes  be- 
longing to  the  higher  penal  classes,  in  which 
trial  by  Jury  is  employed.  In  these  cases,  for 
one  instance  in  which  it  is  true,  there  are  per- 
haps some  hundreds  in  which  it  is  false.  The 
^^ases  in  which  it  is  believed,  I  should  not  ex- 
pect to  find  so  numerous  as  those  in  which  it  is 
disbelieved ;  but,  (setting  aside  the  one  extra- 
ordinary case),  as  often  as  it  is  advanced,  perjury 
is  employed  in  the  support  of  it ;  and,  as  often  as 
it  is  believed,  so  often  is  that  perjury  successfiil, 
and  guilt  triumphant,  and  the  criminal  taught  b 
experience  how  he  may  proceed  with  impuni 
to  the  commission  of  other  crimes.  Should  th 
prevention  of  crimes  ever  become  a  primar 
object  with  the  powers  that  be,  this  source 
turpitude,  together  with  so  many  others,  migl 
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^thout  much  difficulty  be  dried  up:  but  as 
yet,  Jiat  Justitia,  mat  cesium,  has  been  the 
ixiaxim:  meaning  hy  Just itia  not  the  essence 
but  the  forms  of  justice. 

1.  One  remedy  that  presents  itself  is,  the 
not  receiving  any  witnesses  to  a  point  of  that 
soi  t,  without  their  coming  accompanied  with  a 
certain  number  of  persons  (of  whom  a  part  to 
householders),  in  the  nature  of  the  compur- 
rs  of  the  old  law,  to  give  an  account  of 
^beir  character.  There  is  no  one,  in  such  a 
crountry  as  this,  be  he  who  or  what  he  may, 
^who  is  not  known  to  several. 

An  objection  to  this  is,  that  there  are  many 
persons  who  have  no  good  character,  but  who,  for 
11  that,  may  chance  in  good  truth  to  have  seen 
man  in  one  place,  at  the  time  when  he  is 
harged  to  have  committed  a  crime  at  another. 
is  is  true ;  but,  if  the  case  with  respect  to 
character  be  so,  it  is  still  fitting  it  should 


ppear. 

But  he  may  be  a  stranger:  either  an  absolute 

Iranger,  a  foreigner ;  or  a  native  just  arrived 

a  distant  country.  But  if  this  be  the  case, 

t  is  fitting  it  should  appear :  and  the  making  it 

fpear  may  be  accepted  in  excuse  for  the  want 
compurgators.  6ut  how  is  this  to  appear? 
ot  by  the  single  oath  of  the  witness  himself; 
he  who  will  perjure  himself  in  the  immediate 
^^Xiatter  of  the  cause,  where  he  is  liable  to  con- 
*Vontation,  will  still  more  readily  do  so  in  the 
^t^^rellminary  matter,  where  he  is  not.  The  tes- 
"•-imony,  concerning  him,  of  that  person  or  those 
^  lersons  with  whom  he  has  lodged  within  a 
ertain  interval,  should  be  required,  in  corro- 
ration  of  his  own  :  or,  lastly,  if  he  is  an 
Iwolute  vagabond,  who  has  lodged  nowhere. 
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and  is  known  to  nobody,  this  also,  it  is  very 
fitting,  should  appear. 

2,  Another  remedy  might  be,  the  requiring 
notice  to  be  given  to  the  prosecutor,  a  certain 
number  of  days  before  the  trial,  of  the  names 
and  places  of  abode  of  such  intended  witnesses ; 
a  practice  already  established  as  to  all  evidence 
on  the  side  of  the  prosecution,  in  cases  of  trea- 
son; a  practice  much  less  liable  to  abuse  in 
this  instance  than  in  that.  In  treason,  there  is 
always  a  common  cause,  and  a  common  purse : 
a  cause  which  sanctifies  all  means,  and  which, 
moreover,  sets  to  work  all  means  of  obtaining 
acquittal,  with  at  least  as  much  alacrity  in  be- 
half of  guilt  as  of  innocence.  In  ninety-nine 
cases  out  of  a  hundred  of  ordinary  prosecutions, 
the  prosecutor  has  no  wish  to  impress  the  judge 
with  a  persuasion  of  the  guilt  of  the  accused, 
any  further  than  he  is  penetrated  himself  with 
that  persuasion. 

3.  But  the  only  adequate  remedy,  and  one, 
perhaps,  which  may  supersede  the  other  two, 
IS  a  power  in  the  judge,  after  hearing  all  the 
testimony,  (but  whether  after  or  before  the  ver- 
dict given,  may  be  made  a  question),  to  adjourn 
the  trial  to  a  further  day,  or,  what  comes  to  the 
same  thing,  to  appoint  a  new  one ;  taking  such 
securities  as  the  nature  of  the  case  may  require, 
for  the  forthcomingness  of  the  defendant,  by 
holding  to  bail,  or  by  recommittal.  In  the 
mean  time,  all  such  particulars  as  may  give  a 
clue  to  the  discovery  of  the  situations  and  cha- 
racters of  such  witnesses  will  have  been  drawn 
out  of  them  by  interrogation,  and  the  prosecu- 
tor will  be  furnished  with  such  lights  as  may 
gruide  him  to  the  discovery  of  more  numerous 
and  unexceptionable  witnesses,  who  may  ptowt 
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that  the  first  set  were  themselres^  at  the  time, 
in  a  place  other  than  that  wherein  they  pre^ 
tended  to  have  seen  the  accused ;  or  may  in 
some  other  way  prove  the  falsity  of  their  story. 

Such  a  regulation  being  established;  men 
who  now,  for  the  sake  of  hire,  or  an  unrighteous 
friendship,  venture  upon  a  perjury  which  rarely 
admits  of  detection,  as  knowing  that  it  is  btit 
bearing  on,  and  all  is  over,  will  shrink  from  the 
thought  of  encountering  such  a  scrutiny  as, 
after  such  lights,  if  well  elicited,  it  is  scarcely 
possible  that  any  thing  but  veracity  should  bear. 
I  do  conceive  that  the  apprehension  of  such  a 
scrutiny  would^  in  by  far  the  greatest  number 
of  those  instances  in  which  such  machinations 
would  otherwise  be  put  in  practice,  prevent  the 
attempt  from  being  made  at  all^  and,  should  it 
be  made,  from  being  unhappily  successful. 

Nor  will  these  precautions,  if  rightly  con- 
sidered, be  found  to  be  less  favourable,  upon 
the  whole,  even  to  those  at  whose  expense 
they  are  taken.  The  escaping  by  evidence  of 
this  suspicious  kind,  when  unsifted  and  unex- 
amined, never  fails  to  leave  a  stain  on  a  man's 
character,  which  a  thorough  discussion,  with 
such  assistance,  would  effectually  wash  out. 

Sect.  XII.  -^  tV  imjyrobability ,  as  regards 

psychological  facts. 

On  passing  from  physical  facts  to  psycho- 
logical facts,  a  change  of  language  becomes 
necessary.  Where  physical  fiicts  are  con- 
cerned, the  repugnancy  between  the  alleged 
fact  and  the  facts  corresponding  to  the  law  of 
nature  from  which  it  is  considered  as  deviating, 
or  of  which  it  is  considered  as  a  violation,  is 
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sometimes  considered  as  existing  in  a  degree 
which  attaches  to  the  alleged  fact  in  question 
the  character  of  improbability  in  this  or  that 
degree^  sometimes  in  that  superlative  degree 
which  stamps  the  alleged  fact  as  impossible.  In 
the  case  of  the  psychological  class  of  facts,  this 
highest  degree  is  not  considered  as  having  any 
place  in  the  scale.  In  such  and  such  circum- 
stances it  is  improbable  that  a  man  should  have 
acted  or  thought  so  and  so, — thus  much  is  said 
continually :  but,  that  in  any  such  case  the  im- 
probability should  have  risen  to  the  height  of 
impossibility,  is  a  degree  of  intensity  to  which 
the  assertion  has  seldom  been  raised  by  the 
utmost  heat  of  altercation.  For  expressing  the 
conformity,  the  uniformity,  observable  amongst 
physical  facts,  laws  of  nature  have  been  long 
ago  laid  down,  as  above  observed.  To  the  pur- 
pose of  denoting  conformity  among  psychologi- 
cal facts,  the  application  of  that  fictitious  mode 
of  speech  appears  not  to  have  been  ever  yet 
extended.  The  cause  of  this  difference  is  obvious 
and  simple.  Amongst  psychological  facts,  no 
such  close  conformity  is  commonly  observed  as 
amongst  physical  facts.  They  are  not  alike  open 
to  our  observation ;  nor,  in  so  far  as  they  have 
happened  actually  to  be  observed,  has  the  re- 
sult of  the  observation  been  such  as  to  warrant 
the  supposition  of  a  degree  of  conformity  equally 
close. 

The  sort  of  internal  perception  or  conscious- 
ness we  all  feel  of  what  is  called  the  freedom 
of  our  will,  is  of  itself  sufficient  to  put  a  nega- 
tive upon  the  application  of  any  such  term  as 
impossibiUty  to  any  of  the  facts  which  present 
themselves  as  flowing  from  that  source.  To 
assert  the  impossibility  of  any  given  act,  is  to 
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assert  the  necessity  of  the  opposite  act :  and,  in 
a  proposition  asserting  the  necessity  of  this  or 
that  act  on  the  part  of  any  human  agent,  a 
denial  of  the  freedom  of  his  will  is  generally 
understood  to  be  involved. 

£xamined  to  the  bottom,  this  consciousness 
of  the  freedom  of  our  will  would,  it  is  true,  be 
found  to  amount  to  neither  more  nor  less  than 
our  blindness  as  to  a  part,  more  or  less  consi- 
derable, of  the  whole  number  of  joint  causes  or 
concurrent  circumstances,  on  which  the  act  of 
^he  will,  and  with  it  the  consequent  physical 
^tcts,  depend:    nor  is   this  the  only  instance 
of  a  false  conception  of  power,  growing  out  of 
impotence.     But  the  question   is,   not  as  to 
^^v^hat  sort  of  expression  might  be  best  adapted 
the  case,  but  what  the  expression  is,  that  is 
n  actual  use.    And  here  too  we  see  a  further 
onfirmation  of  the  observation  already  made, 
"^^iz«  that  it  is  only  by  a  sort  of  misconception 
verbal  illusion,  that  such  attributes  as  ne- 
essity,  impossibility,  probability,  improbabi- 
ity,  are  considered  and  spoken  of  as  if  they 
attributes  and  properties  of  the  events 
hemselves.  The  only  sort  of  fact  of  which  they 
really  and  truly  indicative,  is  the  disposition 
f  our  mind,  of  our  own  judgment,  to  be  per- 
uaded,  with  a  greater  or  less  degree  of  assur- 
nce,  concerning  their  existence  or  non-exist- 
nee ;  to  entertain  an  assurance,  more  or  less 
ntense,  that,  at  the  place  in  question,  at  the 
ime  in  question,  the  fact  in  question  was  or 
"^vas  not  in  existence. 

Physical  improbabilities,  facts  rendered  in- 
<:;redible  to  enlightened  minds  by  their  devia- 
^on  from  the  course  of  irrational  nature,  have 
seldom  of  late  years  come  upon  the  carpet  in 
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any  court  of  judicature.  The  alleged  improba* 
bihties,  which,  on  that  theatre,  are  so  much 
more  ff^quently  brought  forward  and  opposed 
to  direct  evidence,  are  of  the  psychological  or 
mental  kind.  Alleged  or  supposed  acts  or 
states  of  the  mind : — consciousness  or  non-con- 
sciousness of  this  or  that  fact ;  recollection  or 
non-recollection;  intention  or  non-intention; 
operation  or  non-operation  of  the  idea  of  this 
or  that  pain  or  pleasure,  in  the  character  of  a 
motiTC ;  conduct  of  such  or  such  a  description, 
under  the  influence  of  such  or  such  an  in^ 
tention :  —  any  of  these  acts  or  modes  of  being 
are  alleged  as  having  exhibited  themselves 
in  the  mind  of  some  individual,  in  circum- 
stances  in  which,  to  an  unbiassed  mind,  judg^ 
ing  from  the  known  constitution  of  human 
native,  the  existence  of  such  alleged  phenomena 
would  present  itself  as  incredible.  Jhctmsist^ 
mcies — inconsistencies  in  thought  or  action  — 
is  the  denomination  in  common  use,  under 
which  these  psychological  improbabilities  may 
perhaps  with  sufficient  propriety  be  comprised. 
IHy  the  improbabilities  of  this  description  with 
which  a  narrative  appears  pregnant,  it  will  fre- 
quently lose  its  credit ;  if  not  as  to  the  entire  sub- 
stance of  it,  at  least  as  to  the  particular  points 
to  which  the  improbability  appears  to  extend : 
the  OTcdibiJiity  of  it  will  in  this  case  be  said  to 
be  overthrown  by  its  own  internal  evidence, 
without  its  being  capable  of  being  supported, 
or  requiring  to  be  opposed,  by  any  external 
evidence. 

In  cases  of  this  description,  the  apparent  im- 
probability, as  in  the  above-mentioned  physical 
cases,  will  be  susceptible  of  an  indefinable 
multitude  of  gradations.     Insanity  may  be  oon- 
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!ered  as  marking  the  highest  point  in  this 

scale.     According  to  the  degree,  in  each  case, 

■will  be  the  force  with  which  it  acts  against  the 

direct  evidence,  the  persuasive  torce  with  which 

it  operates  upon  the  mind  of  the  judge.     Such 

|UB  its  relative  force  is,  in  each  instance,  such,  in 

Ihat  instance,  will  be  its  eft'ect.  In  one  instance, 

it  will  prevail  over  the  direct  evidence,  and  the 

Lirect  evidence  will  be  effectually  discredited 

>y  it :  in  another  instance,  the  decision  will  be 

tverned  by  the  direct  evidence;   though,  in 

■oportion  to  the  apparent  improbability,  it  is 

it  natural  that  the  persuasion  on  which  the 

llecision  is  grounded    should  be  lowered  and 

iFcakened  by  it. 

,  To  class  these  cases  of  psychological  impro- 
lability  under  heads,  each  head  being  lUus- 
rated  by  apposite  examples  taken  from  the 
nost  remarkable  causes  that  have  been  deter- 
nined,  on  questions  of  fact,  among  the  most 
mlightened  nations,  would  be  a  work  of  con- 
ttderable  curiosity  ;  and,  notwithstanding  the 
mpossibility  of  marking  out  and  distinguishing 
[he  different  degrees  and  shades  of  improba- 
|>ility,  would  be  of  no  inconsiderable  use.  But 
^e  task  would  be  a  work  of  itself,  too  laborious, 
1  well  as  voluminous,  to  be  comprised  within 
;e  limits  of  the  present  work. 
The  advances  that,  within  the  few  last  cen- 
iries,  have  been  made  in  the  study  of  these 
psychological  laws  of  nature,  —  these  advances, 
Plough  not  so  describable,  nor  perhaps  so  con- 
siderable, as  those  made  in  relation  to  the  phy- 
sical laws  of  nature,  have,  however,  been  by  no 
Ineans  undiscernible  in  their  effects.  To  weigh 
evidence  against  evidence, — to  weigh  particular 
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evidence  against  general  probability, — requires 
a  proportionable  skill  in  the  science  of  psycho- 
logy. It  is  to  a  deficiency  of  skill  in  this  useful 
science,  accompanied  with  a  consciousness  of 
this  deficiency,  that  the  system  of  procedure 
may  ascribe  so  many  altogether  inapposite  or 
imperfect  and  now  exploded  contrivances  for 
the  investigation  of  legal  truth  :  trial  by  ordeal, 
trial  by  battle,  wager  of  law,  oaths  expurgatory 
and  suppletory. 

To  the  same  cause  may  moreover  be  as- 
cribed those  defects  which  may  still  be  ob- 
served in  such  abundance  in  the  system  pur- 
sued with  respect  to  evidence  among  the  most 
enlightened  nations.  To  investigate  these  de- 
fects, step  by  step,  is  the  direct  object  of  the 
present  work:  but,  in  the  mean  time,  a  pre- 
sumptive only,  but  not  unimpressive,  proof  of 
their  existence,  is  the  diversity  of  the  courses 
pursued  on  this  ground,  as  between  nation  and 
nation,  in  the  pursuit  of  the  same  end ;  and  not 
only  as  between  nation  and  nation,  but^etween 
province  and  province ;  nay,  between  court 
and  court,  in  the  same  nation  and  the  same 
province.* 

*  As  it  was  before  remarked,  that  there  are  two  kinds  of 
physical  improbability,  so  there  arc  two  corresponding  kinds 
of  psychological  improbability.  An  alleged  psychological 
fact  may  be  improbable  in  itself,  that  is,  improbable  because 
incompatible  with  the  ordinary  course  of  nature ;  or  it  may 
be  improbable,  because  incompatible,  in  a  greater  or  lest 
degree,  with  some  other  fact  which  has  been  established  by 
independent  evidence ;  for  instance  (in  the  case  of  delin- 
quency), with  the  character  of  the  supposed  delinquent 

What  is  said  in  this  section  on  psychological  improbability 
is  equally  applicable  to  both  these  species  of  it.  Several  of  the 
modifications  of  the  latter  species  have  been  treated  of  at  con- 
siderable length  in  the  former  part  of  the  present  book. — Ed, 
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CHAPTER  XVII. 


"TROCITY    OF    AN     ALLEGED    OFFENCE,    HOW 
FAR  A  GROUND  OF  INCREDIBILITY.* 


A  CRIME  is  the  more  improbable  (it  has  been 
Mtid),  the  more  atrocious ;  and  the  practical  in- 
ference is, 

The  more  atrocious  the  offence,  the  greater 
the  force  of  evidence  requisite  to  prove  it. 

Thus  nakedly  given,  as  we  see  it  frequently, 
^ithout  the  requisite  explanations,  the  observa- 
tion is  fitter  for  a  play  or  a  novel  than  for  a 
t^^atise  on  jurisprudence.  It  proceeds  from  an 
^clistinct  view  of  the  subject ;  and,  in  respect 
^^  the  practical  conclusions  pointed  at,  it  re- 
4.uires  explanation,  and  distinctions  to  be  made, 
t^  prevent  it  from  being  productive  of  perni- 
cioug  errors  in  practice. 

The  imputation  is  an  incredible  one  :  Why  ? 

^^cause  the  man  on  whom  it  is  cast  bears  so 

?3ccellent  a  character  : — such  is  the  argument, 

^  the  case  mentioned  in  a  preceding  chapter. 

'^G  imputation  is  an  incredible  one:    Why? 

I  This  has  appeared  to  the  editor  to  be  the  most  proper 
r^^  for  the  present  dissertation ;  which  clearly  belongs  to  the 
7^^  of  psycnological  improbability,  though  apparently  not 
^^ded  by  the  author  to  serve  as  an  illustration  of  the  pro- 
^^e  foKce  of  the  species  Of  evidence  indicated  by  that  term. 

^'OL.  in.  C  c 
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Because  he  is  a  man :  —  such  is  the  argument 
in  the  present  case.  This  is  what  is  called  sen- 
timent, and  being  so,  is  addressed,  it  is  said,  to 
the  heart. 

The  depravity  of  human  nature,  and  the  dig- 
nity of  human  nature,  are  among  the  topics  on 
which  the  practitioners  in  the  arts  of  rhetoric 
(that  is,  of  deception)  have  been  fond  of  skir- 
mishing :  some  on  the  one,  others  on  the  other, 
some  on  either  or  both,  according  to  the  pur- 
pose. 

Of  a  man  who  brings  forward  this  observa- 
tion,  the  first  question  to  be  asked  is,  what  he 
means  by  atrocity  1  But  this  is  that  sort  of 
question  which  the  sort  of  writer  in  question 
takes  care  not  to  put  to  himself;  his  readers 
would  not  thank  him  for  it.  Nothing  is  more 
troublesome  to  a  man,  than  to  be  obliged  to 
know  what  he  m^ans :  no  error  so  pernicious, 
that  he  would  not  rather  adopt  and  give  cur- 
rency to,  than  load  himself  with  so  much 
trouble.  To  explain  or  to  inquire  what  it  is 
a  man  means,  is  metaphysics.  Light  is  an 
object  of  hatred  to  all  owls  and  to  all  thieves ; 
definitions,  under  the  name  of  metaphysics,  to 
all  rhetoricians.  '*  I  hate  metaphysics,"  ex- 
claims Edmund  Burke,  somewhere :  it  was  not 
without  cause. 

What  then  is,  on  this  occasion,  meant  by 
atrocity  ?  —  the  atrocity  of  the  offence  — no,  not 
of  the  offence;  that  would  not  be  sentimental 
enough : — of  the  crime.  The  word  crime,  being 
incurably  indistinct  and  ambiguous,  is  the  word 
to  be  employed  upon  all  rhetorical  occasions. 

Does  it  mean  the  mischievousncss  of  the 
offence?      If  it  does,  the  proposition  is  in  a 
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great  degree  erroneous.  Of  all  offences,  by 
fax  the  most  mischievous  are  those  which  owe 
their  birth,  or  tend  to  give  birth,  to  civil  war: 
treason,  rebellion,  sedition,  and  the  like.  Sup- 
pose a  civil  war :  subject  of  dispute,  title  to  the 
throne ;  question  on  which  the  title  turns,  legi- 
timacy. The  nation  is  equally  divided  :  to-day, 
one  half  are  traitors ;  to-morrow,  the  other  half. 
Whichever  half  is,  for  the  time  being,  on  the 
unsuccessful  side,  and  composed  thereby  of  se- 
ditionists,  rebels,  traitors,  it  is  on  that  side  that 
you  find  the  most  disinterested,  the  most  gene- 
rous, the  most  heroical  of  mankind.  If,  then,  by 
atrocity  we  mean  mischievousness,  the  proposi- 
tion, that  an  offence  is  the  more  improbable  the 
more  atrocious  it  is,  is  not  true. 

By  atrocity  is  not  unfrequently,  perhaps  most 
frequently,  meant,  neither  more  nor  less  than 
odiousness;  meaning  of  course  by  odious,  that 
which  is  so  (no  matter  for  what  reason,  no  mat- 
ter whether  with  or  without  reason)  to  the  indi- 
vidual by  whom  the  appellation  is  employed : 
in  a  word,  that  which  is  the  object  of  his  anti- 
pathy. To  one  set  of  men,  the  man  who  differs 
from  them  in  some  peculiarly  tender  point 
bearing  relation  to  religion,  is  the  most  atro- 
cious character ;  to  another,  or  to  the  same,  the 
man  who  has  been  drawn  into  some  devious 

?ath  by  the  impulse  of  the  sexual  appetite, 
'he  existence  of  the  Christian,  the  Theist,  the 
Atheist,  I  have  thus  heard  successively  denied 
by  their  respective  abominators.  In  printed 
books  I  have  observed  doubts,  next  in  force  to 
denial,  expressed  with  relation  to  the  existence 
of  those  non-conformists  who,  in  company  with 
the  wearers  of  linsey-woolsey",  are  consigned  to 
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destruction  in  the  second  edition  of  the  Mosaic 
law.  All  passions  are  cunning ;  antipathy  not 
less  so  than  any  other.  On  the  part  of  the  antipa- 
thist,  the  profession  of  incredulity  is  but  a  pre- 
tence and  a  disguise,  to  enable  him  with  more 
decency  to  give  vent  to  his  rage,  and  with  more 
effect  to  point  the  rage  of  others  against  the 
odious  object.  If  the  existence  of  these  mon- 
sters  is  so  incredible,  the  practical  consequence 
should  be,  not  to  be  so  ready  to  devote  to  per- 
dition this  or  that  individual,  under  the  notion 
of  his  being  one  of  them.  But  the  antipathist 
knows  better  than  to  be  thus  cheated  of  his 
prey.  The  existence  of  the  monster  is  to  be 
incredible,  or  next  to  incredible,  for  the  pur- 
pose of  rendering  him  proportionably  odious. 
The  odiousness,  being  the  medium  of  proof  for 
the  demonstration  of  the  improbability,  is  as- 
sumed of  course ;  and,  forasmuch  as  an  attempt 
to  prove  supposes  the  necessity  of  proof,  andr 
assumption  the  non-necessity  of  proof,  assump- 
tion of  a  fact  is  still  more  persuasive  than  the 
strongest  proof  of  it.  To  screw  up  the  odium 
against  a  man  to  the  highest  pitch,  you  begin 
with  declaring  his  existence,  the  existence  of 
so  odious  a  character,  next  to  impossible: 
having  thus  pointed  against  him  the  rage  of 
the  judge,  you  make  use  of  that  rage  for  dis- 

Eosing  the  judge  to  believe  him  guilty.  While 
lOuis  XIV.  was  persecuting  the  Huguenots,  it 
was  an  established  maxim,  a  fiction  of  French 
law,  that  there  were  no  such  persons  in  ex- 
istence. 

By  atrocity  may,  again,  be  meant  cruelty — 
cruelty  displayed  in  the  commission  of  the  of- 
fence. This  sense  is,  of  ail,  the  most  literal  and 
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proper  sense.  But,  if  the  import  given  to  the 
word  atrocity  is  thus  confined,  the  application 
of  the  maxim,  the  description  of  offences  to 
which  it  is  applicable,  is  proportionably  con- 
fined. It  is  almost  confined  to  personal  injuries, 
homicide  included.  If  wilful  destruction  by  fire 
or  water  be  included,  it  will  be  either  because 
homicide,  or  the  imminent  danger  of  that  mis- 
chief, and  upon  a  large  scale,  are  involved,  or 
because,  in  its  application  to  property,  the 
amount  of  the  mischief  or  danger  is  so  inde- 
finitely extensive, 

Consider,  then,  the  maxim  in  this  sense.  In 
the  case  of  an  offence  characterised  by  cruelty, 
the  seducing  motives  have  to  contend  with  the 
motive  of  humanity,  sympathy,  general  bene 
volence  (take  which  name  you  will):  to  contend 
with  it  in  its  character  of  a  restraining,  a  tute- 
lary motive.*  The  disposition  of  the  individual 
in  question  being  given  (that  is,  the  effective 
force  with  which  it  habitually  acts  upon  his 
mind);  the  greater  the  degree  of  cruelty  said  to 
be  displayed  in  the  offence  said  to  be  com- 
mitted, the  greater  the  force  with  which,  on 
that  particular  occasion,  the  motive  in  question 
must  have  opposed  the  perpetration  of  it. 

But  the  principle  of  humanity  is  but  one  of 
several  principles,  which,  on  every  such  occa- 
sion, are  acting  upon  the  human  mind,  in  the 
character  of  tutelary  and  restraining  principles. 
There  are,  besides  this,  the  three  respective 
forces  of  the  political,  the  moral  or  popular,  and 
the   religious  sanctions.      Neither  is  this  by 

•  "  Introduction  to  Morals  and  Legislation."    Chap.  X 
Motives. 


390  CIRCUMSTANTLlIi.  [Book  V. 

any  means  the  most  intense  and  uniform  in  its 
operation,  of  the  four  tutelary  forces.  It  may 
or  may  not  be  stronger  than  the  force  of  the 
religious  sanction  ;  it  may  or  may  not  be 
stronger  than  that  of  the  moral ;  but  it  never 
can  be  accounted  comparable  in  strength  to 
that  of  the  political  sanction.  Many  men  fear 
the  wrath  of  Heaven ;  many  men  fear  loss  of 
character:  but  all  men  are  acted  upon,  more 
or  less,  by  the  fear  of  the  jail,  the  scourge,  the 
gallows,  the  pillory,  and  so  forth.  In  this  point 
of  view,  whatever  improbability  is  given  to  the 
supposed  offence  in  question  by  those  other  re- 
straming  motives,  the  additional  improbability 
given  to  it  by  the  circumstance  in  questicm 
seems  scarce  worth  taking  into  the  account. 

On  the  other  hand  stands  a  circumstance 
which  must  not  be  overlooked.  The  force  of 
the  political  and  moral  sanctions  acts  upon  a 
man  in  the  character  of  restraining  motives, 
only  upon  the  supposition  of  discovery.  The 
force  of  humanity  has  this  in  common  with  that 
of  the  religious  sanction,  that  the  supposition  of 
discovery  is  not  necessary  to  the  application  of 
it ;  and,  besides  the  comparatively  greater  ex- 
tent of  its  operation  when  contrasted  with  the 
religious  sanction,  the  principle  of  humanity 
(whatever  maybe  the  force  with  which  it  acts),  is 
surer  to  be  present  to  the  mind.  The  suffering, 
of  which  the  injury  meditated  threatens  to  be 
productive,  can  scarcely  fail  to  be  present  to 
the  mind  of  the  offender,  especially  where  the 
pleasure  of  enmity,  the  pleasure  expected  from 
the  suffering  of  the  intended  victim,  constitutes 
the  motive  to  the  offence.  This  is  what  can- 
not fail  to  be  in  a  man's  thoughts ;   whereas 
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the  fear  of  God  may  be  altogether  out  of  his 
thoughts. 

But  whatever  may  be  the  degree  of  cruelty 
displayed  in  the  commission  of  the  offence,  or 
even  on  whatever  other  score  it  may  appear 
psychologically  improbable,  a  most  material 
consideration  is  this.  Supposing  the  imputa- 
tion unfounded, — does  the  innocence  of  the 
defendant  import,  as  of  necessity,  conscious- 
ness of  such  innocence  (and  consequently 
mendacity,  criminative  perjury)  on  the  part 
of  any  person  in  the  character  of  an  ac- 
cusing witness?  If  yes,  the  presumption 
operating  in  favour  of  the  defendant  from  this 
source  seems  completely  destroyed  by  the 
counter-presumption  in  favour  of  the  witness. 
For  (as  there  will  be  more  occasions  than  one 
for  observing)  with  the  exception  of  the  ima- 
ginary offences  invented  by  superstition,  there 
is  ne  offence  so  improbable  (because  in  practice 
80  unfrequent)  but  that  the  offence  of  him  who 
by  criminative  perjury  seeks  to  fasten  upon 
another  the  imputation  of  that  offence,  is  still 
more  so.  Thus,  if  (for  example)  it  be  always 
improbable  that  murder  should  be  compassed 
in  any  of  the  ordinary  ways  in  which  that  crime 
is  perpetrated ;  it  seems  at  least  as  much  so, 
that  it  should  (which  it  would  be  by  a  false 
accusation  of  that  crime)  be  so  by  this  hazardous 
expedient  of  calm  and  deliberate  malignity.* 

•  An  exception  is  to  be  made  respecting  those  times  when 
the  contagion  of  some  extraordinary  fanaticism  has  given  to 
certain  accusations,  well  or  ill  founded,  the  colour  of  virtue; 
at  least,  has  indisposed  the  people  against  the  ordinary  expe- 
dients for  sifting  out  their  truth ;  and  when  the  end  to  be  com- 
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Within  the  compass  of  the  last  and  present  cen« 
tury,  the  number  of  persons  who  have  com- 
mitted  robberies  has  been  many  thousands : 
but  there  will  scarce  be  found  ten  who  have 
given  false  evidence  of  that  or  any  other  capital 
crime. 

There  remains,  therefore,  for  the  only  case 
in  which  this  maxim  (whatever  may  be  the  force 
and  value  of  it)  can  have  any  application,  that 
in  which  the  evidence  operating  m  crimination 
of  the  defendant  is  purely  of  the  circumstantial 
kind:  unless  it  be  worth  while  to  add  those 
sorts  of  offences  (witchcraft,  and  so  forth)  which 
are  not  capable  of  being  rendered  probable  by 
any  quantity  of  testimonial  evidence. 

What  degree  of  exculpative  force  may  be 
proper  to  be  given  to  the  circumstance  thus 
denominated,  will  rest  for  a  judge  to  determine, 
upon  a  review  of  all  the  other  circumstances 
belonging  to  the  case. 

The  essential  practical  consideration,  the 
essential  warning,  is  this :  not  to  think  of  em- 
ploying  it  as  the  foundation  for  any  inflexible 
rule,  requiring,  as  necessary  to  conviction,  this 
or  that  particular  dose  of  evidence:  such  as 
the  testimony  of  two  witnesses,  the  confession 
of  the  defendant,  or,  in  a  word,  any  other  de- 
terminate mass  of  criminative  evidence. 

passed  by  their  taking  effect  is  looked  upon  to  be  of  suck 
importance,  as  to  sanctify  almost  any  means.  Such  ^^ere  tke 
times  of  epidemical  perjury  and  Titus  Oates. 
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CHAPTER  I. 

OF  MAKESHIFT  EVIDENCE  IN  GENERAL. 

Section  I. — Makeshift  Evidence^  what. 

Thus  much  concerning  that  description  of 

■^^^t^rior  evidence,  the  inferiority  of  which  con- 

*^^t»  in  this,  viz.  that  the  fact,  the  existence  of 

^^l^ich  is  immediately  indicated  by  it,  is  not  the 

fact  in  question, — the  fact,  of  the  existence 

"which,  a  persuasion  is  endeavoured  to  be 

^^oduced  in  the  mind  of  the  judge, — but  some 

^tier  fact,  which,  though  distinct  from  that 

^     ijucipal  fact,  is  so  connected  with  it,  as  that 

^^'^ith  a  greater  or  less  degree  of  assurance)  the 

^^^fitence  of  such  principal  fact  is  inferred^  and 

^^Hsidered  as  being  rendered  more  or  less  pro- 

"^ble  by  the  existence  of  the  evidentiary  fact. 

,^e  come  now  to  that  description  of  inferior 

^J^*^ences,  the  inferiority  of  which  consists  in 

^^»  viz.  that,  be  the  fact  what  it  may  (principal 

'^  ^^identiary),  the  information  which  it  conveys 
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has  some  circumstance  belonging  to  it,  which, 
—  by  rendering  inapplicable  to  it  some  one  or 
more  of  the  securities  that  are  applicable  to 
ordinary  evidence^ — renders  its  probative  force 
in  a  greater  or  less  degree  inferior  to  that  pos* 
sessed  by  ordinary  evidence  when  those  securi- 
ties (such  of  them  as  are  applicable  to  it)  are 
actually  applied  to  it. 

Of  the  aifferent  powers^  qualities,  and  opera- 
tions, serving  as  securities  for  correctness  and 
completeness, — securities  against  deceptitious 
incorrectness  and  incompleteness,— a  view  has 
been  already  given.  By  the  inapplicability  or 
non-application  of  these  several  securities,  and 
the  groups  which,  by  ringing  the  changes,  might 
be  formed  out  of  them,  may  be  constituted  so 
many  species  of  evidence  of  inferior  shape ; — of 
evidence,  the  probative  force  of  which  is  les- 
sened by  the  imperfection  thus  produced  in  the 
shape  in  which  it  presents  itself  to  the  mind  to 
which  it  belongs  to  judge. 

When  the  non-application  of  them  has  for  its 
cause  the  mental  weakness  or  corruption  of  the 
man  in  power — of  the  legislator  or  the  judge, — 
the  principal  of  the  shapes  in  which  this  im- 
perfection has  displayed  itself,  have,  under  the 
head  of  Extractmiy  been  already  brought  to 
view. 

But  cases  exist, — and  cases  the  exemplifica- 
tion of  which  is  abundantly  frequent, — in  which 
this  imperfection  has  for  its  cause,  not  any 
failure  on  the  part  of  the  man  in  power,  but 
the  unchangeable  nature  of  things.  In  the  im- 
perfect shape  in  question,  the  article  of  evidence 
IS  to  be  had  ;  in  any  other  shape  it  is  not  to  be 
had,  at  least  as  matters  stand  at  present. 
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Agreeing  in  this  one  common  character,  viz. 
that  of  imperfection^  and  of  imperfection  the 
origin  of  which  is  traceable  to  the  source  just 
indicated ;  being  employed*  only  because^  from 
the  same  source,  better  evidence,  evidence  of 
a  more  trustworthy  complexion,  of  greater 
probative  force,  is  not  to  be  had;  these  se- 
veral species  of  evidence,  how  dissimilar  soever 
in  other  respects,  may  be  brought  together  and 
designated  by  one  common  appellation,  viz.  that 
of  makeshift  evidence. 

On  this  subject,  three  distinguishable  tasks 
present  themselves  to  the  eye  and  conscience 
of  an  honest  and  intelligent  legislator :  —  1 .  To 
take  an  inventory  of  those  species  of  inferioi?, 
yet  not  the  less  indispensable,  evidence ;  2.  For 
the  information  of  the  judge,  to  hold  up  to  view 
their  several  features  of  infirmity ;  and  3.  By 
apposite  powers  and  instructions,  to  do  whatso- 
ever the  nature  of  things  admits  of,  towards  the 
removal  of  their  several  infirmities,  by  complet- 
ing in  each  instance  the  requisite  assortment 
of  securities ;  or  by  so  ordering  matters  that 
testimony  in  a  more  trustworthy  shape  may  in 
future  take  place  of  testimony  in  these  less 
trustworthy  shapes. 

Sect.  II.  —  Of  the  different  species  of  makeshift 

evidence. 

Under  the  denomination  of  makeshift  evi- 
dence are  comprehended  two  divisions  or  sub- 
classes, the  contents  of  which,  as  compared 
with  one  another,  have  nothing  in  common, 
except  the  infirmity  in  consideration  of  which 
the  term  makeshift  is  alike  applicable  to  both. 
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These  are,  unoriginal  evidence,  and  extra- 
judicially written  evidence. 

I.  Extra 'judicially  written  evidence.  Sus- 
ceptible alike  of  this  common  denomination 
will  be  found  three  sorts  or  genera,  viz.  K 
Casually- written  ;  2.  Ex-parte  pre-appointed  i 
3.  Adscititious  or  imported. 

II.  Unoriginal^  or  (as  supposed)  transmitted 
evidence.  Susceptible  of  this  common  deno- 
mination will  be  found  five  distinguishable  sorts 
or  genera :  1 .  Supposed  oral,  delivered  through 
oral;  2.  Supposed  written  (or  say  scriptitioas) 
delivered  through  written  (or  say  scriptitiousX 
thence  termed  transcriptitious  or  transcriptural ; 

3.  Supposed  oral,  dehvered  through  written; 

4.  Supposed  written,  delivered  through  oral; 

5.  Reported  real  evidence. 

The  different  modifications,  for  the  expression 
of  which,  these  denominations  have  been  de- 
vised, will  all  of  them  receive  further  explana- 
tion, each  of  them  in  its  place. 

In  every  instance,  that  inferiority  in  respect 
of  probative  force,  in  consideration  of  which  the 
term  makeshift  was  found  applicable  witli  equal 
propriety  to  them  all,  will  be  seen  to  have  for 
its  cause  the  absence  of  one  of  the  principal 
securities  for  correctness  and  completeness ;  viz. 
interrogation  ex  adverse  at  the  hands  of  a  party, 
whose  interest,  in  the  event  of  its  being  mcor« 
rect  or  incomplete,  may,  in  proportion  to  that 
incorrectness  or  incompleteness,  be  made  to 
suffer  by  it. 

In  the  case  of  unoriginal  evidence,  the  word 
supposed  forms,  in  the  instance  of  each  of  the 
genera  contained  under  it  (as  above),  an  indis- 
pensable adjunct.     If  not  expressed,  it  must  at 
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any   rate  be  borne  in  mind,  or  confusion  and 
misconception  will  be  the  result. 

In  the  case  of  every  such  article  of  evidence, 
there  are  at  least  two  different  statements  in 
question :  one,  the  existence  of  which  is  cer« 
tain ;  the  other  such  that,  though  the  existence 
of  it  is  asserted  (viz.  in  and  by  the  statement 
^which,  as  above,  is  certainly  known  to  exist),  it 
3nay  happen,  notwithstanding,  in  the  whole  or 
in  any  part,  not  to  have  had  existence. 

That  which  is  certain,  is  that  which,  to  a  cer- 
tainty (viz.  by  the  very  supposition),  is  presented 
to  the  mind  of  him  to  whom  it  belongs  to  judge: 
to  his  hearing,  if  it  be  oral ;  to  his  sight,  if  it 
1)6  scriptitious. 

Titius,  standing  before  the  judge,  says,  "  I 
lieard  Sempronius  say  so  and  so."  This  is 
supposed  oral  through  oral  evidence.  The  oral 
evidence  is  that  which  is  said  by  Titius :  the 
supposed  oral  evidence  is  that  which  by  Titius 
is  said  to  have  been  said  by  Sempronius.  By 
the  judge  it  will  naturally  be  supposed  to  have 
been  said  by  Sempronius ;  because,  generally 
speaking,  it  will  be  more  likely  that  what  was 
SBxd  by  Titius  was  true,  than  that  it  was  false. 
Buty  in  speaking  of  this  supposed  statement, 
to  employ  the  same  unqualified  expression  as 
that  which  (as  above)  is  employed  in  speaking 
of  the  statement  made  before  the  judge,  would 
be  to  assume  as  indisputable  that  which,  in 
general,  will,  in  case  of  litigation,  be  among  the 
matters  in  dispute.  That,  in  the  presence  of 
the  judge,  Titius  said  to  the  judge,  **  Sempro^ 
Jiius  said  in  my  hearing  so  and  so,"  is  out  of 
^^pute.  But  what  may  happen  is,  that,  in 
aying  thus,  what  Titius   said  was   altogether 
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felse ;  Sempronius  not  having,  in  his  hearing, 
ever  said  any  thing  at  all,  or  at  least  not  having 
said  any  thing  to  any  such  effect. 

Omitting. the  adjunct  supposed,  had  the  de- 
nomination been,  in  this  case,  oral  evidence 
through  oral ;  in  this  case,  the  truth  of  what 
was  supposed  to  have  been  said  by  Sempronius 
would  not,  indeed,  have  been  represented  as 
out  of  dispute ;  but  the  truth  of  that  which  was 
said  by  Titius,  in  saying,  "  Sempronius  in  my 
hearing  said  so  and  so,"  would  have  been  re-  — ^- 
presented  as  being  out  of  dispute :  whereas,  in.c^ii 
the  nature  of  this  species  of  evidence,  this  point^^jat 
is  no  less  open  to  dispute  than  the  othet. 

Of  the  three  sorts  of  evidence  here  compre — 
hended  under  the  general  denomination  of  extra— 
judicially- written  evidence,  the  points  of  coin— 
cidence  and  difference  may  be  thus  stated: — 

Whatever  a  man  writes  that  is  capable  o^:^  of 
being  employed  in  evidence,  but  without  anj^-icny 
expectation  (unless  with  a  fraudulent  intention.Mi^K'^B) 
of  its  being  so  employed, — if,  being  addressed  t^:*"  to 
any  other  person,  it  is  designed  to  be  commusL^^u- 
nicated  to  him, — comes,  in  common  lang^ag^'^^e, 
under  the  denomination  of  a  letter;  if  it  be  ncz^-^iot 
so  addressed,  it  may  be,  and  is,  included  und^^  fier 
that  of  a  memorandum. 

In  both  cases,  if  it  happens  to  the  documeor^^nt 
to  be  employed  in  the  character  of  judicial  ev"^^"  evi- 
dence, it  may  be  designated  by  the  commc^^oo 
appellation  of  casually-written  evidence. 

But  there  are  cases  in  which,  —  not  weariKi-ao^ 
the  form  of  evidence,  nor,  as  such,  antecedents^  tly 
to  their  creation,  called  for  by  authority  oiHTa 
court  of  justice,  —  letters,  as  well  as  meiiHK?^?- 
randums,  are  written  for  a  purpose  analogc^i^^ 
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to  that  for  which  evidence  is  so  called  for;  that 
is,  for  the  giving  effect  to  rights  and  obUga- 
tions ;  and  not  altogether  without  a  view  to- 
wards their  being  made  (in  so  far  as  the  esta- 
blished rules  respecting  evidence  will  admit) 
subservient  to  the  purposes  of  evidence. 

Of  this  genus,  the  most  striking,  and,  in  re- 
spect of  their  extent  and  application,  the  most 
important  species,  are, — in  the  shape  of  memo- 
randums, all  those  entries  which  form  the  mat- 
ter of  a  mercantile  book  of  account ;  in  the 
shape  of  letters,  those  which  are  written  or 
received  by  mercantile  men,  in  tlie  course  or 
for  the  purpose  of  their  commerce. 

These,  therefore,  being  written  not  without 
a  view  to  their  being  eventually  made  subser- 
vient to  the  purposes  of  evidence,  may  appear 
ia  that  consideration  to  rank  themselves  under 
the  head  of  preappointed  evidence.      But,  not 
iieing  endowed  with  either  of  those  qualities, 
by  one  or  other  of  which  whatsoever  has  been 
tfanked  under  that  head  stands  distinguished 
|Ad  much  to  its  advantage,  (viz,  the  being  pro- 
duced by  the  concurrence  of  eveiy  party  whose 
tjghts  would  be  injured  either  by  spuriousness  or 
by  any  deceptitious  incorrectness  or  incomplete- 
ness in  its  tenor;  or  else  by  some  party  whose 
situation,  bating  casual  fraud,  places  him  out  of 
idl  danger  or  suspicion  of  any  sinister  interest 
Capable  of  engaging  him  in  the  design  of  giving 
X>  it  any  such  deceptitious  character,) — it  be- 
comes necessary  that  this  inferior  sort  should, 
Efcy  a  term  expressive  of  the  distinguishing  cir- 
pumstance,  be  distinguished  from  that  superior 
^rt  of  evidence.     It  has,  therefore,  been  called 
Pvidence  preappointed  cv  parte. 
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By  the  term  adscititious  or  imported  evidence, 
is  meant  to  be  expressed,  any  statement  in  writ-* 
ing,  which,  on  the  occasion  of  its  being  written, 
was  not  designed  to  be  employed  in  the  cha- 
racter of  evidence  in  the  cause  in  question,  but 
was  designed  to  be  employed  (whether  actually 
employed  or  not)  in  the  character  of  evidence, 
viz.  in  some  other  cause :  and  it  is  with  refer-^ 
ence  to  such  other  cause  that  it  is  termed  otf- 
scititious  or  imported,  as  having,  for  the  purpose 
of  the  cause  in  question,  been  borrowed  (as  it 
were)  from  that  other  cause. 

In  the  case  of  evidence  borrowed  from  aiXK 
ther  cause,  it  may  happen  that  some  or  all  of 
the  appropriate  securities  for  the  trustworthi- 
ness of  evidence  were  applied  to  it  in  that  cause. 
But  it  will  scarcely  happen  that  a  set  of  securi- 
ties was  applied  to  it,  the  same  in  all  respects 
as  that  which,  in  the  cause  in  question,  mi^t 
be  applied  to  it.  Interrogation,  for  example, 
yes :  but  not  at  the  instance  of  all  the  same 
parties ;  or,  even  if  at  the  instance  of  every  one 
of  those  same  parties,  yet  one  or  more  of  them, 
perhaps,  were  not  at  that  time  possessed  of  all 
the  material  sources  of  information,  and  conse- 
quent grounds  for  interrogation,  which  th^y 
possess  at  present. 

This  is  the  most  favourable  case.  But,  in 
respect  of  probative  force,  this  species  of  evi- 
dence, (which  at  the  worst  seems  to  have  all  the 
advantages  of  both  the  extra-judicially  written 
species  of  evidence  just  mentioned),  may  be 
rendered  by  any  number  of  degrees  weaker 
and  weaker,  by  the  several  defects  which, 
if  the  judicatory  be  different,  are  liable  toi 
have  place  in  the  course  of  procedure  pursued 
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in  such  Other  judicatory,  in  relation  to  evi- 
dence* 

With  imperturbable  composure  we  shall  see 
judges  after  judges  employing  (and  in  the  Eng- 
lish system,  which  judges  shall  we  not  see  em- 
ploying?), and  taking  for  the  sole  grounds  of 
decision,  modes  of  collection,  of  the  unsuitable- 
ness  of  which  to  the  purposes  of  justice,  they 
are  themselves,  and  ever  have  been,  perfectly  and 
confessedly  convinced  :  —  evidence  altogether 
uninterrogated,  in  the  shape  oi affidavit  evidence : 
evidence  interrogated,  not  by  any  of  the  parties, 
nor  yet  by  a  judge,  but  by  a  clerk,  who,  being 
alone  with  the  witness  in  a  private  room,  makes 
him  sign  what  he  pleases.  Under  these  cir- 
cumstances, supposing  the  procedure  of  the 
judicatory  directed  to  any  such  ends  as  the 
ends  of  justice,  it  may  be  imagined  with 
what  varied  degrees  of  distrust  it  cannot  but 
regard  whatever  masses'  of  evidence  may  have 
been  imported  into  it  from  any  of  those  judica- 
tories in  which  the  convenience  of  the  judge  is 
substituted  to  the  ends  of  justice. 

AM  in  causd  —  inter  alios  —  alio  in  foro  — 
alieno  in  foro :  by  these  adjuncts,  an  idea  may 
be  given  of  so  many  obvious  specific  modifica- 
tions of  the  genus  adscititious  evidence. 

Casually- written  evidence;  evidence  preap- 
pointed ex  parte  ;  and  adscititious  eviaence  ; 
these  form  as  it  were  a  class  apart  from  that 
for  the  designation  of  which  the  term  unoriginal 
is  employed.  Not  but  that  evidences,  partaking 
of  the  qualities  in  consideration  of  which  they 
have  been  designated  respectively  by  those 
several  denominations,  are  capable  likewise  of 
partaking  of  that  quality  for  the  designation  of 
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which  the  word  unoriginal  is  employed.  Not 
that  casually-written  evidence,  evidence  pre- 
appointed cv  parte,  and  the  evidence  termed 
adscititious  evidence,  are  less  capable  than  any 
other  sorts,  of  adding  to  the  qualities  desig* 
nated  by  those  several  appellations  the  quality 
of  unoriginality ;  in  which  case  they  will  add, 
each  of  them,  to  its  own  characteristic  infir* 
mity,  the  infirmity  that  forms  the  character  of 
that  fourth  species.  But,  of  all  evidence  here 
comprized  under  the  appellation  of  unoriginal 
evidence,  this  of  non-originality  constitutes  an 
essential  and  inseparable  quality:  whereas  in 
those  several  other  cases,  if  it  be  present,  it  is 
but  as  an  accidental  one. 

Sect.  III.  —  Properties  common  to  all  the  kinds ^ 
makeshift  evidence  —  Topics  to  be  touched  upon 
in  relatian  to  each  species. 

Of  every  one  of  the  several  objects  conmre- 
bended  (as  above)  under  the  common  denonuna- 
tion  of  makeshift  evidence,  the  following  pro- 
positions seem  capable  of  being  predicate  with 
equal  truth :  — 

1 .  Of  the  information  respectively  conveyed 
by  them,  the  truth  has  not  been  provided  for  by 
any,  or  at  least  not  by  all,  of  the  securities, 
which  (as  above)  are  capable  of  being,  and  ought 
to  be,  applied  to  evidence,  ordinary  evidence^ 
when  presented  in  its  best  shape. 

2.  The  shape  in  which  the  information  con- 
tained in  them  is  presented,  renders  them 
respectively  inferior,  in  point  of  trustworthiness^ 
to  ordinary  evidence. 

3.  By  tlie  circumstance  by  which  they  are 


lespectively  distinguished  frum  ordinary  evi- 
dence, each  of  them  is  liable  to  have  been  em- 
ployed as  an  instrument  of  a  particular  species 
of  fraud:  a  particular  modification  of  what,  in 
speaking  of  all  or  any  of  them,  may  be  termed 
the  characteristic  fraM :  the  characteristic  fraud 
mcident  to  makeshift  evidence. 

4.  This  fraud  consists  in  the  fabrication  and 
utterance  of  the  evidence,  the  pretended  in- 
formation, in  question, — -in  contemplation,  and 
under  the  assurance,  of  the  inapplicability  or 
non-application  of  the  securities  for  trustworthi- 

s ;  viz.  sanctionment,  or  interrogation,  one 
or  both  of  them. 

5.  Though  the  more  formidable  part  of  the 
mischief  is  composed  of  the  deception  and  con- 
sequent misdecision  of  which  the  characteristic 
fraud  may  be  the  instrument,  it  is  not  the 
whole  ;  since,  for  want  of  the  security  afforded 
by  the  safeguard  in  question  against  incorrect- 
ness and  incompleteness,  the  same  evil  conse- 
quences may  take  place  through  temerity,  or 
men  without  blame. 

6.  They  are  all  of  them  indicative  of  the 
existence  (present,  or  at  least  past)  of  ordinary 
l^ular  evidence,  such  as  is,  or  at  least  at  one 
rtime  was,  or  ought  to  have  been,  obtainable  in 
'<the  best  shape  from  the  same  source :  i.  c. 
■«ther  from  the  same  thing  (as  in  case  oi  real 
evidence),  or  from  the  same  person  (as  in  case 
of  personal  evidence). 

7.  They  are,  therefore,  unless  for  special 
causes,  not  fit  to  be  admitted,  any  of  them, 
lay  itself,  in  its  essential  shape:  the  information 
conveyed  by  them  is  not  fit  to  be  admitted, 
wnlcss,  being  drawn  from  the  same  source,  it  be 
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presented  (provided  it  be  capable  of  being  so 
presented)  in  the  ordinary,  i.  e.  in  the  superior 
and  more  trustworthy,  shape. 

8.  The  information  respectively  contained  in 
them  may,  in  such  its  inferior  shape,  be  pre- 
sented, and  by  itself,  if  in  its  regular  and  ordi- 
nary shape  the  presentation  of  it  is  either 
altogether  impracticable  or  not  practicable 
without  preponderant  inconvenience,  viz.  in  the 
shape  of  delay,  vexation,  or  expense. 

9.  By  and  after  the  indication  and  warning 
thus  given  of  the,  characteristic  fraud  of  which 
they  are  respectively  liable  to  become  the  in- 
struments ;  if  it  be  in  the  will  as  well  as  in  the 
powe7'  of  the  judge  to  possess  himself  of  it,  the 
danger  of  deception  by  means  of  such  fraud  is 
lessened  :  the  probability  of  succeeding  in  any 
attempt,  and  thence  the  probability  of  the  at- 
tempt itself,  is  diminished. 

Shall  it,  in  any  and  what  cases,  be  admitted? 
The  danger  of  deception  attached  to  the  ad- 
mission of  it,  can  it,  by  any  and  what  means,  be 
diminished  ?  Such  are  the  subjects  of  inquiry 
which  present  themselves  as  proper  to  be  con- 
sidered in  relation  to  each  of  the  several  species 
of  makeshift  evidence  hereinabove  brought  to 
view. 

Previous  explanation  of  their  respective  na- 
tures and  sub-modifications,  will,  in  so  far  as 
deemed  necessary,  come  in  of  course. 
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CHAPTER  II. 


OF  EXTRAJUDICIALLY    WRITTEN  EVIDENCE. 

Sect.  I.  —  Of  castuUly-written  evidence. 

To  a  private  letter  or  memorandum  this  ap- 
pellative is  applied,  for  the  purpose  of  distin- 
STUishing  this  from  other    species   of  written 
evidence,  widely  diflFerent  in  point  of  trust- 
^^orthiness,  viz.  preappointed  written  evidence 
^*    large,  and  judicially- written  evidence ;   to 
^Hich  last  belong,  ready-written  evidence  de- 
Jivered  spontaneously ;   ditto  delivered  ex  in- 
^^^^y^ogato,  (delivered  in  the  epistolary  form,  on 
^eing  called  for  by  interrogation  in  the  same 
^■^)  ;  and  evidence  judicially  delivered  in  the 
form,  whether  spontaneously  or  es  inter- 
^S/^to,  and  thereupon  forthwith  consigned  to 
^^^'iting  on  the  spot. 

-Evidence  preappointed  ex  parte,  though  extra- 
J  ^^icially,  can  scarcely  with  propriety  be  said 
^?  l>e  casually  written ;  it  being  written  for  par- 
rj^^lar  purposes,  and  those  always  uniform  in 
^*^eir  nature. 

.  ^f  the  characteristic  fraud,  as  above  con- 

j^^ered  under  a  general  aspect,  the  particu- 

^^^    modification   of  which  extrajudicially  and 
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casually  written  evidence  is  liable  to  become 
the  instrument,  may  be  thus  described  :  -^ 

Under  the  assurance  of  not  being  exposed  by 
it  to  punishment,  (no  punishment  being,  in  case 
of  mendacity,  attached  to  it,  through  the  medium 
of  an  oath,  or  otherwise),  nor  yet  to  ill  repute,  or 
at  any  rate  not  of  the  degree  of  public  shame, 
the  author  not  being  about  to  be  subjected  to 
interrogation  in  respect  of  it ;  a  man  utters  in 
this  form  a  fallacious  statement,  adapted  to  a 
deceptitious  purpose.  It  is  either  incorrect,  or 
incomplete,  or  both ;  incomplete  in  the  way  of 

Sartiality,  and  thereby  calculated  to  produce 
eception,  and  misdecision  in  consequence.* 
Fraud  is  not  the  only  source  in  which  the 
inferiority  of  extrajudicially- written  evidence, 
as  compared  with  ordinary  evidence  judicially 
extracted  from  the  same  source,  is  to  be  looked 
for.  Neither  of  the  main  securities  against 
incorrectness  and  incompleteness,  neither  the 
fear  of  eventual  punishment  in  case  of  false- 
hood, nor   the  scrutiny  of  interrogation    an* 

counter-interrogation,  have  been  applied  to  it 

Without  other  blame  than  that  of  temerity,  oi^ 
even  without  any  blame  at  all,  both  sources  o*^ 
deception,   incorrectness  and  incompleteness 

*  Objection. — If  such  be  the  design  of  it  (it  may  be  aaid^  . 
the  epithet  casvally -written  cannot  with  propriety  be  apjdif 
to  it.    Answer. — ^The  denomination  here  g^ven  to  this  spe  ' 
of  evidence,  considered  in  the  aggregate,  is  taken  from 
consideration, — not  of  what,  by  fraud,  it  may,  on  this  or  th    ^^  sit 
particular  and  rare  occasion,  happen  to  it  to  be, — but  of  what  :mi 

Its  ordinary  condition  it  is,  and  what  even  in  the  extraordina^Hi»^sy 
case  of  fraud  it  purports  to  be ;  for,  in  case  of  fraud,  if  knoi^fci^^o 
to  be  directed  to  the  object  to  which  in  that  case  it  really —        « 
directed  (viz.  that  of  operating  in  the  character  of  eviden(^=-  «z?), 
the  object  of  it  would  be  by  such  knowledge  frustrated. 
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more  particularly  incompleteness,  may  there- 
fore have  crept  into  it. 

Whose  is  the  discourse  which  it  conveys^  or 
purports  to  convey?  That  of  an  extraneous 
witness,  or  that  of  a  party  in  the  cause  ? 

If  that  of  a  party,  at  whose  instance  is  it  ten- 
dered or  called  for  ?  That  of  the  party  whose 
discourse  it  is  ?  or  that  of  another  party  on  the 
same  side  ?  or  that  of  a  party  on  the  adverse 
side? 

According  as  it  happens  to  it  to  stand  in  one 
or  another  of  these  different  predicaments,  the 
propriety  of  giving  admission  to  it  will  (it  is 
evident)  stand  upon  a  different  footing ;  as  well 
as,  in  case  of  admission,  the  expedients  to  be 
employed  for  reducing  the  danger  of  deception, 
and  consequent  misdecision,  to  its  lowest  terms. 

In  what  case,,  if  in  any,  shall  evidence  of  this 
description  be  admitted  ? 

When  admitted,  by  what  expedients  may  the 
danger  of  deception,  considered  as  producible 
by  the  admission  of  a  species  of  evidence  thus 
liable  to  be  vitiated  by  incorrectness  and  in- 
completeness, be  diminished  ? 

To  provide  an  answer  to  the  above  questions, 
is  the  object  of  the  following  rules. 

I.  Case  the  first.  He  whose  discourse  the 
script  appears  to  be,*  not  a  party  in  the  cause: 

*  A  more  natural  as  well  as  concise  mode  of  desi^ation 
would  have  been  to  say,  the  writer,  or  the  author.  But  what 
may  have  happened  is,  that  he  whose  discourse  it  is  was  not 
the  writer  of  it,  as  in  the  case  of  dictation  or  transcription : 
and,  by  the  word  author,  the  conception  is  apt  to  be  exclu- 
sively directed  to  a  long  and  studied  discourse ;  whereas  the 
roughest  and  minutest  scraps  are  capable  of  being  produced 
in  this  character,  and  in  practice  are  actually  so  produced : 
befiides  that  who  the  real  author  is,  is  a  point  not  always 
ascertained,  or  even  ascertainable. 
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the  evidence,  therefore,  which  it  contains,  &!•- 
traneous. 

Rule  1 .  Except  in  the  cases  excepted  in  the 
next  rule,  admit  it  not. 

Question.     Why  not  admit  it  ? 

Answer.  Because,  by  excluding  it,  (deduc- 
tion made  of  the  cases  in  which  it  is  proposed 
to  give  admission  to  it),  no  information  stands 
excluded.  The  person  whose  discourse  it  pur- 
ports to  be  being  forthcoming  and  interrogable 
in  a  mode  less  exposed  to  incorrectness  and  in- 
completeness, it  rests  with  you  to  obtain  what- 
ever information  it  contains,  and  more.  Read 
by  itself,  he  not  forthcoming  or  not  interrogated 
in  respect  of  it,  the  substitution  will  naturally 
be  a  cause  of  incorrectness  and  incompleteness, 
and  misdecision  the  more  or  less  probable  con- 
sequence :  he  interrogated,  and  this  supposed 
written  discourse  of  his  read  notwithstanding, 
the  addition  is  superfluous;  inconvenience,  in 
the  shape  of  delay,  vexation,  and  expense,  all 
useless,  the  certain  consequence. 

Rule  2.  The  evidence  extraneous  as  before, 
in  the  following  cases  admit  it : 

1 .  On  him  whose  discourse  it  purports  to  be, 
the  process  of  interrogation  (viz.  oral  interroga- 
tion) rendered  either  physically  or  prudentisdly 
impracticable:  physically,  as  by  death  or  in- 
curable mental  infirmity ;  physically  or  pruden- 
tially ,  as  by  expatriation  or  exprovinciation :  the 
interrogation  efFectible  either  not  on  any  terms, 
or  not  without  preponderant  inconvenience  in 
the  shape  of  delay,  vexation,  and  expense. 

2.  On  him  whose  discourse  it  purports  to  be, 
the  process  of  interrogation  performable  and 
performed  ;  the  reading  of  it  called  for  on 
cither  side,  viz.  either  for- an  infirmative  or  a 
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confirmative  purpose  ;  for  the  purpose  of  shew- 
ing that,  at  the  time  of  framing  the  written  dis- 
course in  question,  the  statements  contained  in 
it  were  in  any  point  discordant,  or  on  the  whole 
concordant,  with  the  testimony  now,  by  inter- 
rogation and  counter-interrogation,  extracted 
from  the  same  source.* 

Question .  Why  give  admission  to  evidence 
in  a  shape  thus  liable  to  be  vitiated  by  incor- 
rectness and  incompleteness.? 

Answer.  Because,  were  it  excluded,  what- 
soever information  were  not  attainable  from  any 
other  source  would  thereby  stand  excluded .  Here 
then,  supposing  that  the  information  is  neces- 
sary to  a  decision  in  favour  of  that  side,  here 
would  be  deception,  and  consequent  misdecision, 
to  a  certainty :  whereas,  by  admission  given  to 
it,  certainty  of  being  credited  would  not  be 
given  to  it,  even  supposing  it  true ;  still  less, 
supposing  it  false.  Not  being  (unless  in  case 
of  fraud,  which  is  comparatively  an  improbable 
case)  framed  for  the  purpose;  the  probability 
is,  that,  taken  singly,  how  correct  soever,  it  will 
be  (in  relation  to  the  whole  of  the  facts  in  the 
cause  taken  together)  more  or  less  incomplete ; 
that,  accordingly,  it  will  be  composed,  in  great 
part,  if  not  in  the  whole,  of  circumstantial  evi- 
dence; and  since,  without  danger  or  suspicion 
of  danger,  circumstantial  evidence  is  received, 
how  slight  soever,  how  weak  soever,  its  proba- 

*  In  a  preceding  book,  mention  was  made  of  memory-assist- 
ing memorandums.  Employed  for  that  purpose,  they  would 
require  to  be  under  the  eye  of  the  deponent,  during  and  ante- 
cedently to  the  time  of  the  deh'very  of  his  evidence  :  applied 
to  the  purpose  here  in  question,  they  would  require  to  be 
kept  out  of  his  sight  till  after  the  delivery  of  his  evidence 
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tive  force ;  so,  therefore,  may  evidence  of  the 
description  here  in  question,  not  to  speak  of 
any  other. 

Note,  that,  if  the  species  of  makeshift  eri- 
dence  here  in  question  be  incorrect  or  incom- 
plete, to  the  degree  of  utter  or  material  falsity, 
it  will  of  course  be  counter-evidenced  by  the 
direct  and  strenuous  evidence  of  the  party 
against  whom  it  operates. 

Instruction  to  the  judge  for  avoidance  of  de- 
ception, considered  as  producible  by  the  observ- 
ance of  rule  second  in  the  first  of  the  two  cases 
therein  contained :  — 

It  will  on  this  occasion  be  matter  for  inquiry, 
whether,  at  the  time  of  the  utterance  of  the 
written  discourse  in  question,  he  whose  die- 
course  it  is  was  not  exposed  to  the  action  of 
some  interest,  of  a  pecuniary  or  in  any  other 
way  of  a  self-regaraing  nature ;  and  whether 
his  interest  did  not  at  that  time  stand  Qon« 
nected,  by  some  special  tie  of  dependence  or 
affection,  with  the  interest  of  the  party  by 
whom,  in  the  character  of  evidence,  the  papcnr 
in  question  is  produced ;  and  this  in  such  sort 
and  degree  (the  quantum  of  profit  being  more- 
over taken  into  consideration)  as  to  render  the 
practice  of  the  characteristic  fraud  more  or  less 
probable  in  this  case. 

A  book-keeper,*  for  example,  charges  with 
goods  a  customer  or  supposed  customer  of  his 
master's,  knowing  that  by  the  person  so  charged 

*  This  is  an  instance  taken  from  ex  parte  preappointed 
evidence;  but  it  is  equally  good  as  an  illustration  of  tbeajqpli- 
cation  of  the  characteristic  fraud  to  casually- written  evidence 
also. 


Ghap.  II.]         EXTRAJUmOIALLY  WRITTEN.  41 1 

the  goods  were  neither  received  nor  ordered. 
The  book-keeper  (not  to  speak  of  death,  an 
event  not  likely  to  have  been  intended)  ceases, 
viz.  by  expatriation  or  exprovinciation,  to  be 
forthcoming  for  the  purpose  of  justiciability. 
Joined  to  the  fabrication  of  the  written  docu*- 
ment, — the  expatriation  or  the  exprovinciation, 
may  it  not  have  had  for  its  cause  the  design  of 
putting  the  undue  profit  into  the  pocket  of  the 
master  ?  The  testimony  delivered  by  the  paper 
is  incorrect,  to  the  degree  of  total  falsity ;  and 
the  falsehood  is  endeavoured  to  be  screened 
from  detection,  by  the  non-interrogation  of  the 
author :  while  the  author  himself  is  effectually 
secured  from  punishment,  by  his  non-forthcom- 
ingness,  and  that  non^justiciability  which  is  the 
resnlt  of  it. 

In  a  case  of  this  sort,  against  the  probability 
of  the  characteristic  fraud,  note  this  dilemma. 
If  the  claim  (the  unjust  claim  for  thesupport  of 
which  it  was  designed)  be  made  soon  after  the 
fabrication  of  the  evidence,  the  expatriation  or 
exprovinciation  must  have  taken  place  in  the 
mean  time ;  and,  being  so  timed,  the  non-forth- 
comingness  of  the  fabricator  will  operate  in  the 
character  of  circumstantial  evidence,  giving  pro- 
bability to  the  supposed  actual  fraud  :  —  if  the 
claim  be  not  made  till  long  after,  the  non-de- 
mand for  such  a  length  of  time  is  another  article 
of  circumstantial  evidence,  pointing  the  same 
way.  And  here,  as  above,  note,  that  this  dis- 
probabilizing  circumstantial  evidence  will  be 
seen  to  have  for  its  support  the  direct  testi- 
mony (if  received,  as  it  ought  to  be)  of  the  party 
against  whom  the  fraud  in  question  operates. 
And  not  only  the  particular  account-book  in 
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question,  but  all  the  others  kept  by  the  same 
dealer,  will  be,  or  at  least  ought  to  be,  pro- 
ducible at  the  instance  of  the  party  so  charged. 

IL  Case  the  second.  He  whose  discourse 
the  script  appears  to  be,  a  party  m  the  cause ; 
the  person  at  whose  instance  it  is  called  for,  a 
party  on  the  opposite  side ;  the  tendency  of  the 
evidence  consequently  con/essarial,  or  otherwise 
self-disserving. 

Rule  3.  In  this  case,  let  the  script  be  admit- 
ted ;  but  upon  condition  that  the  party,  on  re- 
cognizing the  discourse  as  his,  shall  be  at  liberty 
to  deliver  his  own  testimony  (subject  to  inter- 
rogation) in  explanation  of  it.* 

Question  I.  Why  give  admission  to  evidence 
of  this  description,  thus  liable  to  be  rendered,  ^  J, 
in  respect  of  incorrectness  or  incompleteness,  ^  «, 
an'  instrument  of  deception  ? 

Answer.  Because,  in  so  far  as  its  tendency 
is  to  operate  against  him  whose  discourse  it  is, 
(i.  e.  in  so  far  as  its  tendency  is  confessorial),  it.:^^it 
is  the  most  trustworthy  and  satisfactory  species  .^^s 
of  evidence  that  can  be  produced ;  no  persoiLcs^on 
being  so  little  in  danger  of  prejudicing  a  man  injr^r  inn 
this  way  (either  purposely,  through  mendacity,^  "^D'^t 
or  heedlessly,  through  temerity)  as  the  maiM=K.ian 
himself;  and  that  the  tendency  of  it  (true  oiM:<€Z>or 
false,  justly  or  unjustly)  is  not  (in  the  opinioirx: <iDn 
of  the  person  best  qualified  to  judge)  to  operate :*-te 
to  the  prejudice  of  him  by  whom  it  is  c  " ^^^  -* 
for,  is  sufficiently  proved  by  the  circumstance 

Question  2.  Why  annex  as  a  condition,  tha- 

•  Interrogation,  viz.  in  the  oral  mode,  or  in  the  epistolar 
mode  (where  the  epistolary  mode  is  allowed),  or  in  both,  accordi 
in^  to  the  circumstances  of  the  case.     See  Book  III.  Ex:^ 

TRACTION. 
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At  his  own  instance  he  may,  subject  of  course 
to  interrogation,  be  admitted  to  testify  in  ex- 
planation of  it  ? 

Answer.  Because  evidence  of  this  description 
is  in  a  particular  manner  liable  to  be,  if  not 
incorrect,  at  any  rate  incomplete.  To  admit  it 
to  receive  explanation,  is  to  allow  what  mis- 
statements it  may  contain  to  be  corrected,  what 
deficiencies  it  may  contain  to  be  supplied.  To 
refuse  to  it  the  faculty  of  receiving  such  ex- 
planation, is  to  keep  it,  by  force  of  law,  in  a 
state,  the  tendency  of  which  is  to  produce  de- 
ception, misdecision,  and  injustice.* 

Rule  4.  Although,  by  death  or  other  cause 
(such  as  incurable  infirmity  of  mind,  or  expatri- 
ation), he  whose  discourse  this  self-disserving 
testimony  is,  be  incapable  of  testifying  in  expla- 
nation of  the  script;  admit  it  notwithstanding. 

Question.  Why  admit  it,  under  the  danger 
of  incorrigible  incorrectness  and  unsupplyable 
incompleteness,  as  above  ? 

Answer.  First,  because  the  danger  of  mis- 
decision  for  want  of  information,  in  case  of 
exclusion  put  upon  the  evidence  thus  circum- 
stanced, appears  in  this  case  to  be  prepon- 
derant over  the  danger  of  misdecision  iy  reason 
of  information  rendered  deceptitious  for  want 
of  such  explanation  as,  had  the  party  been 
forthcoming,  it  might  have  received.  Suppose 
the  information  necessary,  to  warrant  a  decision 
JD  favour  of  that  side, — from  the  exclusion  of 
it,  misdecision  takes  place  as  a  certain  conse- 
quence ;  whereas,  on  the  other  hand,  it  is  not 

•  Refusal  or»uch  faculty  ofexplaiiaiion  is  among;  the  rules 
"  English  practice. 
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certain  that  the  information  contained  in  it  will 
l^e  either  incorrect  or  incomplete ;  and,  ^:  either 
incorrect  or  incomplete,  it  is  not  so  likely  to  be 
so  to  the  prejudice  of  the  author's  side  as  to  the 
prejudice  of  the  other ;  nor,  though  it  shpuld  be 
Doth  incorrect  and.  incomplete,  is  it  certain  but 
that  the  effect  of  the  incorrectness  may  *be  cor- 
rected, and  the  deficiency  supplied,  by  if^er^ 
ernes,  drawn  partly  from  the  script  itself,  pcurtly 
from  whatsoever  other  evidence  there  may  be 
in  the  same  cause. 

The  safety  with  which  admission  may  be 
given  to  evidence  of  this  description,  seems  to 
be  indicated  by  experience.  Even  without  any 
such  security  against  deception  as  is  heie 
proposed,  self-disserving  evidence  is  admittadJ^^d 
m  this  shape — admitted  without  reserve^-^iocaKjO 
English  practice.  Even,  thus,  the  misdiiell'^aBf 
(though,  doubtless,  it  cannot  be  unfTequ6Dt]['.:::A^.t) 
seems  never  yet  to  have  become  promineBt^^ESit 
enough  to  have  been  presented  as  an  objeor^!^M)t 
of  notice  to  the  public  mind :  much  lew  con- 
siderable would  it  be,  were  the  means  of  amend- 
ment suffered  to  be  applied  to  it  as  above. 

III.  Case  the  third.  He  whose  discourse  ib^^miMhe 
script  appears  to  be,  a  party  in  the  cause,  a^  as 
before  ;  but  he  himself  the  party  at  who8«^^)S6 
instance  it  is  proposed  to  be  produced:  thfdrhe 
tendency  of  it,  consequently,  self-serving.  

Rule  5.  In  this  case,  likewise,  let  the  scrin^^pt 
be  admitted  ;  the  party  being  of  course  subje^'^^Bot 
to  interrogation  on  the  subject  of  it,  and  in  eir^^x- 
planation   of  it,   viz.    by  interrogatories 
pounded  on  the  other  side,  and  having,  c 
sequently,  the  effect  of  counter-interrogation 

Question.    Why  give  admission  to  evideimmce 
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so  obviously  liable,  in  so  high  and  manifest  a 
degpree,  to  be  mendacious,  or  (through  bias  or 
temerity)  incorrect  or  partially  incomplete,  and 
thence  to  become  an  mstrument  of  deception  ? 

Answer.  In  the  case  of  an  extraneous  wit- 
ness, interest  can  never  be,  in  any  case,  a  suf- 
ficient ground  for  exclusion.*  Moreover,  in  the 
same  case,  interests,  as  strong  as  any  that  are 
most  apparent,  may  exist  without  being  known, 
without  a  possibility  of  being  brought  to  light ; 
while,  of  the  interest  which  a  party  has  in  the 
cause,  the  existence  is'known  of  course.  In 
the  case  of  a  party,  the  sinister  mendacity-pro- 
moting interest  may  in' itself  be  no  greater  than 
in  the  case  of  an  extraneous  witness ;  and  in 
particular  in  one  of -those  instances  in  which, 
being  undiscoverable,  it  cannot  be  taken  for  a 
ground  of  rejection.  But  in  tiie  case  of  a  party, 
the  interest,  whatsoever  be  its  effect  in  respect 
of  the  production  of  mendacity,  is  much  less 
liable  to  be  productive  of  deception,  than  in  the 
case  of  an  extraneous  witness :  because,  being 
more  manifest,  presenting  itself  the  more  readily 
to  the  observation  of  every,  even  the  most  un- 
discerning,  observer,  the  suspicion  it  excites 
will  be  stronger,  —  its  probative  force,  conse- 
quently, weaker. 

Whatsoever  may  be  the  danger,  the  proba- 
bility, of  mendacity,  self-serving  mendacity,  and 
consequent  deception,  attached  to  the  admission 
of  the  testimony  of  the  party  in  his  own  behalf, 
deposing  in  the  ordinary  mode  of  oral  respon* 
sion  to  oral  intern^tions ;  that  danger  cannot; 


*  Se«  Book  IX.  Exclusion,  Part  II.  Deceptioh.  CI 
InUntt. 


iha^H 


416  MAKESHIFT.  [Book  VL 

from  the  admission  of  a  written  discourse  of  the 
same  tendency,  though  of  a  prior  date,  receive 
any  increase  :  he  is  subject  to  counter-interro- 
gation in  the  one  case,  and,  by  the  supposition, 
so  he  is  in  the  other.  His  extrajudicially  com- 
posed written  statement  will,  in  his  conception 
at  least,  operate  in  confirmation  of  the  testi- 
mony he  has  to  deliver  in  answer  to  interroga- 
tories :  But  so,  and  without  prejudice  to  his 
veracity  or  title  to  credence,  it  very  well  may ; 
especially  when  so  it  happened  that,  at  the  time 
of  his  framing  it,  he  had  not,  either  in  fact  or  in 
prospect,  any  such  interest  as  that  in  virtue  of 
which  he  became,  at  a  subsequent  point  of  time, 
a  party  in  the  cause. 

Rule  6.  Although,  by  death  or  other  cause  (as 
above),  he  whose  discourse  this  self-serving 
testimony  is  be  incapable  of  testifying  in  ex- 
planation of  the  script;  admit  it  here  also,  not- 
withstanding. 

Question.  Why  give  admission  to  evidence 
liable,  in  a  degree  still  so  much  higher,  to  be 
mendacious,  or  (through  bias  or  temerity)  incor- 
rect or  partially  incomplete,  and  thence  to  be- 
come an  instrument  of  deception  ? 

Answer.  For  the  same  reasons  as  those 
brought  to  view  in  support  of  rules  2,  4,  and 
5,  though  not  operating  with  so  great  a  force. 
In  some  cases,  as  above,  it  may  be  as  well  en- 
titled to  credence  as  evidence  from  ahy  other 
source,  and  at  the  same  time  of  material  and 
indispensable  use  towards  bringing  to  light  and 
explaining  the  facts  that  have  application  to 
the  cause.  And  in  this  case,  as  m  the  case 
mentioned  under  the  last  preceding  rule,  so 
palpable  arc  the  considerations  that  operate  in 
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diminution  of  the  probative  force  of  the  evi- 
dence, that  the  danger  of  its  being  estimated  at 
a  value  over  and  above  that  which  properly 
belongs  to  it,  does  not  present  itself  as  naturally 
preponderant, 

JVo  doubt  but  that,  in  general,  a  man  will  be 
more  strongly  disposed  to  make  false  evidence 
to  serve  himself,  than  to  serve  another.  But, 
under  the  impression  of  his  remaining  under 
th^^  eveutual  obligation  of  being  counter-inter- 
■rogated  on  the  ground  of  this  extrajudicially 
■^^'^witten  self-serving  evidence,  no  less  sharply 
Chsji  on  the  ground  of  oral  evidence  of  the  same 
ixidency  delivered  on  the  spot,  —  counter- 
^xiterrogated,  and  with  time  in  abundance  to 
the  jilan  of  interrogation ;  or  (in  the 
*.se  here  supposed)  under  the  assurance  that 
*vi«:h  counter- interrogation  cannot  be  escaped 
^*~<:>m  definitively  but  by  death,  nor  for  a  time 
^•^  thy  expatriation  or  exproviuciation,  both  of 
*- 1*  ^m  facts  operating  in  the  character  of  circum- 
^*^^ntial  evidence,  to  the  discredit  of  such  his 
^^''^"itten  testimony  ;  the  sort  of  fraud  in  question 
*~**^«s  not  present  itself  as  likely,  either  to  suc- 
*~^^^d  if  attempted,  or  so  much  as  likely  to  be 
'^tempted , 

AVhere  exclusion  of  evidence  would  be  im- 

—  jj^^'^^per,  precautionary  regulations,  to  diminish 

fc^^^  chance  of  deception  from  such  evidence,  are 

^^'^^y  often  proper,  and  in  a  high  degree. 

■  _^       Xet  the  danger  of  misdecision,  the  result  of 

j^c^eption    produced   by  casually- written   evi- 

^^Hce,  be,  m  comparison  of  the  danger  of  mis- 

^^ciision  from  exclusion,  ever  so  inconsiderable, 

^^r»€ther  in  point  of  magnitude  or  probability: 

*-'ll,  no  expedient  ought  to  be  neglected,  by  ■ 
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which,  without  its  being  productive  of  prepon- 
derant inconvenience  in  any  other  shape,  the 
danger  from  admission  promises  to  be  dimi- 
nished. 

To  an  effect  thus  desirable,  the  following  re- 
gulations present  themselves  as  promising  to  be 
conducive : — 

1 .  In  every  instance  in  which  evidence  of  the 
description  here  in  question,  is,  in  any  of  its 
possible  modifications  (as  herein  above  enu- 
merated), produced;  let  it  be  an  instnictioii 
from  the  legislator  to  the  judge,  to  state,  at 
the  time  of  his  giving  judgment,  the  infirmity 
of  so  much  of  the  evidence  as  comes  under  this 
description,  and  (in  the  case  of  his  having  given 
credence  to  it  notwithstanding)  the  considera- 
tions by  which  such  his  credence  has  been  de- 
termined :  and  this,  if  judging  without  a  jury, 
for  the  satisfaction  of  the  parties,  the  audience, 
and  the  public  at  large ;  if  sitting  with  a  jury, 
for  the  instruction  of  the  jury. 

2.  Whensoever,  in  consequence  of  the  non- 
forthcomingness  and  non-interrogability  of  him 
whose  discourse  the  script  appears  to  be,  it  is 
admitted  notwithstanding,  —  the  judge  having 
thought  fit  rather  to  give  admission  to  it  at 
that  time,  than  to  put  off  the  decision  in  ex- 
pectation of  the  forthcomingness  and  interroga- 
tion of  the  supposed  author  of  such  testimonial 
discourse ;  let  it  be  a  rule  of  law,  that,  so  soon 
(if  ever)  as  the  means  shall  exist  of  performing 
the  interrogation,  without  preponderant  incon- 
venience in  the  shape  of  vexation  and  expense, 
such  interrogation  shall,  at  the  instance  of  any 
party  in  the  cause,  be  performable. 

3.  If,   upon    admission    and    consideratira 
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^ven  to  any  such  article  of  makeshift  evidence, 
t  shall  seem  good  to  the  judge  to  determine 
in  favour  of  the  party  at  whose  instance  such 
evidence  was  received  ;  power  should  be  given 
to  the  judge,  on  the  declared  ground  of  the 
Infirmity  of  this  part  of  the  mass  of  evidence, 
to  require,  at  the  hands  of  the  party  in  whose 
"ivour  such  judgment  is  pronounced,  such  se- 
irity  for  eventual  restitution  ad  uUtgruw,  and 
py  take  such  other  measures  of  precaution,  by 
^^questration  or  otherwise,  as  may  in  his  judg- 
lent  be  necessary  and  sufficient  to  prevent  the 
appening  of  irreparable  damage:  such  damage 
IB  might  afterwards  be  found  to  have  taken  place, 
fi  in  consequence  of  the  facts  brought  to  light 
by  such  subsequent  interrogation  or  any  other 
llieane,  it  shall  have  turiicd  out  that  the  pro- 
visional decision  so  pronounced  (as  above)  was, 
point  of  fact,  ill-grounded. 
In  ancient  French  law,  casually- written  evi- 
dence appears  not  to  have  been  considered  in 
tte  light  of  makeshift  evidence  :  it  was  conni- 
iered,  on  many  occasions  at  least,  as  more 
ustworthy  than  ordinary  testimonial,  viz.  ju- 
cially-exhibited  testimonial,  evidence.  It 
^ipears  to  have  been  designated  by,  or  at 
least  comprehended  under,  the  term  vommmir- 
tueiit  de picuve par  icrit,  mentioned  in  one  ofUic 
indamcDtal  codes;  the  business  of  which  is.  In 
tert^n  cases,  to  exclude  testimonial  evidence, 
insufficient  in  itself:  insufficient,  unless  lor- 
titied  by  the  support  of  an  article  of  this  species 
lOf  written  evidence. 

The  impropriety  of  this  preference  was  not 
quite  so  great,  under  that  aclually-eslablished 
Wchnical  system,  as  it  would  be  under  a  natural 
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and  rational  system.  In  testimonial  evidence, 
under  that  system,  an  infirmity  produced  by 
the  insufficiency  of  the  mode  of  receipt  and 
extraction  there  employed,  has  been  already 
brought  to  view.  It  might  be  superior  in  trust- 
worthiness to  testimonial  evidence  so  extracted, 
and  yet  deserve  no  better  appellation  than  that 
of  a  species  of  makeshift  evidence.  The  species 
of  written  evidence  in  question  is  what  it  is,  is 
the  same  thing,  under  all  systems :  but,  under 
,the  original  Roman,  the  Romano-Gallic  sys- 
tem, testimonial  evidence  was  bereft  of  part  of 
its  natural  trustworthiness. 

Another  circumstance  that  helps  to  give 
colour  to  the  preference,  and  operates  even  in 
diminution  of  the  impropriety  of  it,  is,  that,  in  a 
certain  point  of  view  (i.  e.  with  reference  to  a 
matter  of  fact  of  a  particular  description), 
casually-written  evidence  is  really  better  than 
testimonial  evidence.  What  it  does  not  prove 
so  well  is,  the  truth  of  any  of  the  matters  of  fact, 
asserted  in  and  by  the  assertion  made  by  the 
script.  What  it  does  prove,  however,  and  still 
better  than  any  testimonial  evidence,  (prove, 
viz.  upon  the  supposition  ofthe  authenticity  of  the 
script),  is  the  fact  that  assertions  to  that  efiect 
were,  by  the  person  in  question,  actually  moikf 
viz.  made  in  and  by  the  script  at  that  time.  In 
itself  (supposing  always  the  authenticity  of  it) 
it  has,  as  to  this  point,  all  the  trustworthiness 
that  belongs  to  the  best  sort  of  preappointed 
evidence  :  the  difference  lies  only  in  the  property 
of  authenticity,  the  proof  of  which  is,  in  the  case 
of  preappointed  evidence,  made  the  object  of 
special  care,  instead  of  being  left  to  chance,  as 
in  this  other  case. 
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In  respect  of  the  source,  and  therefore  of  the 
grounds  of  comparative  untrustworthiness  or 
trustworthiness  derivable  from  that  quarter, 
casually-written  evidence  is  (it  has  been  seen) 
susceptible  of  whatever  modifications  testi- 
monial evidence  is  susceptible  of.  It  may  be 
extraneous;  it  may  be  self-regarding:  self- 
regarding,  it  may  be  self-disserving,  or  self- 
serving:  extraneous  as  well  as  self-regarding, 
it  may  be  lowered  by  particular  exposure  to 
sinister  interest,  or  by  habitual  improbity.  To 
all  these  differences,  important  as  they  are, 
French  practice,  groundmg  itself  on  the  Or- 
donnance;  was  in  a  manner  insensible.  A 
commencement  de  preuve  par  Scrit,  a  something 
upon  paper,  there  must  be :  but  what  that 
something  should  be,  seems  scarcely  to  have 
been  considered  as  worth  thinking  about 

Even  a  lot  of  judicial  testimonial  evidence* 
appears  to  have  been  considered  as  constituting 
a  commencement  de  preuve  par  6crU. 

Judicial  evidence,  and  casually-written  evi- 
dence, were  thus  completely  confounded.  So 
loose,  in  French  law,  was  men's  conception  of 
the  different  species  of  evidence  If 


*  A  lot  of  self-regarding,  self-serving  and  disserving  evi- 
dence: the  testimony  of  the  party,  extracted,  at  the  instance 
of  the  adverse  party,  by  interrogation  surf  aits  et  articles, — 
Canses  C^l^bres. 

t  Plaidoyers  de  Linguet,  vii.  409.  De  Gouy's  case. 
*•  Quelles  preuves  ecrites  invoque-t-elle  pour  les  d^mentir? 
Un  pr^tendu  certificat  arrache  k  un  domestique  timide,  qui 
s'en  a  pas  prevu  les  cons^uences,  et  dementi  par  elle-m^me 
daus  sa  plamte."  A  curious  certificate  indeed !  The  witness, 
for  any  thing  that  appears,  still  alive;  his  testimony  not 
allowea  to  be  judicially  extracted ;  but,  in  the  form  of  this 
extrajudicial  script,  and  under  the  notion  of  a  commencement 
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Sect.  II.  —  Of  ex  parte  preappointed  wriUen 

evidetice.* 

The  order  adopted  requires  that  something 
should  now  be  said  on  the  subject  of  ex  mrte 
preappointed  written  evidence.  But  it  is 
only  in  respect  of  its  not  being  with  propriety 
comprizable  under  the  same  denomination  as 
extrajudicially  and  casually  written  evidence, 
that  it  demands  a  separate  head.  For,  i 
respect  of  trustworthiness  (i.  e.  of  probativ 
force),  it  partakes  of  the  same  nature,  and  th 
same  natural  infirmities  as  have  been  operatin 
in  diminution  of  the  probative  force  of  casually- 
written  evidence. . 


de  preuve  par  ccrit,  exhibited  and  argued  npon  !  By  the  sanr 
rule  that  the  testimony  of  this  servant  was  thus  extracted  r  in 
the  form  of  what  is  called  a  certificate y  so  on  any  occasic^to^^^ 
might  that  of  any  other  witness ;  and  the  security  smided  W^  by 
judicial  examination  discarded  altogether. 

Gouy's  case,  vii.  339.  **  La  justice,  instruite  du  danger  de 

la  preuve  testimonial,  surtout  dans  ces  sortes  de  mati^r&^^s 


(disputes  between  husband  and  wife)  ''  redoute  de  iivre^^  -=r  k 
1  incertitude  et  au  hasard  I'^tat  des  conjoints." 

Barthelemi's  case,  vii.  62.    "  Quand  cet  acte,  muni  de 

leuFs  signatures,  a  subsiste  pendant  huit  ans  entiers,  sana^^  It 
moindre  apparence  de  suspicion,  il  est  inutile,  il  est  dangir^Bveux 
de  pretenare  invoquer  des  temoignages  Strangers,  et  d'feca  iter 
une  deposition  muette  mais  irrecussible,  pour  en  admeUre^^  de 
verbales,  toujours  plus  que  suspectes  en  matihre  civile/* 

lb.  63.  **  De  aeux  prcuves  qui  se  combattent,  la  plus 
subsiste  sans  contredit :  or,  sans  contredit  aussi,  la  pi 
par  6crit  est  plus  forte  que  la  preuve  par  tfemoin." 

•  This  and  the  following  section  were  left  by  the  authc^r/n 
the  state  of  more  fragments.     Several  memoranda^  far  tod^  in- 
coherent to  be  inserted,  prove  it  to  have  been  his  intentic^'"  to 
enter  more  fully  both   into  the   subject  of  ex  parte     pre- 
appointed evidence,  and  into  that  of  adscititious  evidefice. 
It  does  not  appear,  however,  that  he  carried  this  inieotioa 
into  effect. — Editor, 
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Preappointed  it  is ;  preappointed  it  cannot 
therefore  but  be  denominated  :  but,  in  respect 
of  probative  force  (not  to  speak  of  other  pro- 
perties), it  partakes  not,  in  any  degree,  of  the 
trustworthy  character  of  the  great  mass  of  pre- 
appointed evidence;  viz.  that  which  is  the  work, 
either  of  all  parties  concerned  in  interest,  act- 
ing in  conjunction,  or  of  some  single,  but  na- 
turally ipipartial,  and  commonly  highly  sta- 
tioned, hand. 

In  comparing  tx  'parte  preappointed  with 
casually-written  evidence,  the  reader  cannot 
but  observe,  that  unintentional  incorrectness  is 
more  probable  in  the  case  of  casually- written 
than  of  ex  parte  preappointed  evidence,  for 
exactly  the  same  reason  which  renders  such 
incorrectness  still  more  probable  in  the  case  of 
common  conversation  than  in  either,  viz.  the 
greater  probability  of  a  deficiency  of  attention. 

On  the  other  hand,  intentional  incorrectness, 
for  the  purpose  of  the  characteristic  fraud,  is, 
for  tliis  same  reason,  more  probable  in  the  case 
oi  ex  parte  preappointed,  than  it  is  in  the  case 
of  casually- written  evidence  of  the  same  im- 
port :  because,  if  a  man  sets  himself  to  forge 
evidence,  the  greater  apparent  trustworthiness 
of  ex  parte  preappointed  evidence,  arising  from 
the  cause  above  brought  to  view,  would  na- 
turally induce  him  to  give  that  form,  rather 
than  the  form  of  casually-written  evidence,  to 
the  forged  document. 

The  practical  rule  in  regard  to  ex  parte  pre- 
appointed evidence  is  the  same  with  that  which 
has  been  already  laid  down  as  applicable  to 
casually-written  evidence. 
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Is  the  person  by  whom  it  was  committed  to 
writing  in  existence,  and  accessible  for  the 
purposes  of  justice?  Let  him  be  examined 
viva  voce  in  open  court,  subject  to  counter- 
interrogation  ;  and  let  not  the  written  evidence 
be  admitted,  otherwise  than  in  the  character  of 
notes,  to  assist  the  memory  of  the  deponent. 
Is  the  writer  deceased,  or  the  subjecting  him 
to  interrogation  physically  or  prudentially  im- 
practicable ?  Admit  the  document,  making 
allowance  for  all  the  circumstances  which  can 
Operate  in  diminution  of  its  credibility;  hear 
every  body  who  can  tell  you  any  thing  con- 

cemmg  the  document  that  can  afford  you  an      

help  in  judging  of  the  degree  of  confidences^  re 
which  it  deserves ;  and  make  the  same  provi — ^- 
sion  as  in  the  case  of  casually-written  evidence^ 
for  the  ultimate  interrogation  of  the  writer* 
should  it  at  any  future  period  become  practi-  .Kd* 
cable. 

The  grounds  of  all  these  arrangements  bein^^tf^g 
precisely  the  same  in  the  case  of  ej'/wfrte  pre -^re- 
appointed, as  in  that  of  casually-written,  evi-^r^w- 
dence,  it  would  be  superfluous  to  present  theiE^  — m 
a  second  time  to  the  reader. 


BI- 


SECT. III. —  Of  adscititious  evidence;  i.  e.  w.^-^rr/- 
denve  borrowed  from  another  cause. 

What  is  meant  by  adscititious  evidence,  ^  as 
also  in  what  its  characteristic  infirmity  eor^wn. 
sists,  has  been  seen  in  the  preceding  chapter.  It 

remains  to  shew,  what  is  the  part  which  o\xi^ ^bt 

to  be  taken  in  relation  to  it,  by  the  legisla^'^Dr 
and  by  the  judge. 
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Adscititious  evidence  divides  itself  into  two 
kinds ;  which  are  not  indeed  mutually  exclusive 
of  one  another,  but  which,  for  reasons  that 
will  appear  as  we  advance,  require  to  be  dis- 
tinguished. 

1 .  Evidence  inter  alios :  evidence  already  ex- 
hibited coram  judice,  in  the  character  of  judicial 
evidence,  but  in  a  cause  between  other  parties, 
I.  e.  in  which  the  list  of  the  parties  on  both 
sides  was  (either  in  the  whole,  or  as  to  some  one 
or  more  of  the  persons  contained  in  it)  different 
from  the  list  of  the  cause  in  question,  the  pos- 
terior cause. 

2.  Evidence  aZ/oi/z/oro.'  evidence  already  ex- 
hibited in  thecharacter  of  judicial  evidence,  but 
in  a  cause  which  (whether  carried  on  by  the  same 
list  of  parties,  or  by  a  list  in  any  respect  dif- 

ftrent)  was  carried  on  before  a  different  tri- 
bunal :  understand,  by  a  tribunal  in  which  the 
Kiles  of  evidence  are  known  or  suspected  to 
differ  more  or  less  from  those  observed  in  the 
tribunal  in  question. 

But  the  other  tribunal  before  which  the  evi- 
dence in  question  had  thus  on  a  preceding  oc- 
:asion  been  exhibited,  may  either  have  been  a 
ribunal  acting  under  the  government  of  a 
breign  state,  or  a  tribunal  acting  under  the 
:aine  government ;  and,  in  the  latter  case,  a 
tribunal  of  a  different  province,  or  a  tribunal  of 
Khe  same  province :  and,  in  either  case,  a  tri- 
tunal  governing  itself  by  the  .same  rules  of  evi- 
dence, or  a  tribunal  governing  itself  by  rules  of 
sridence  in  any  respect  different. 

Between  these  two  last-mentioned  modifica- 
ions  of  makeshift  evidence,  viz.  evidence  inter 
tJios,  and  evidence  alto  ifijbro,  there  exists  a 
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very  wide  and  material  difference.  Of  evidence 
inter  alioSy  the  inferiority,  as  compared  with  the 
opposite  case,  that  of  evidence  inter  easdem,  is 
produced  by  an  universally  operating  and  irre- 
moveable  cause  ;  viz.  a  deficiency,  more  or  less 
considerable,  in  respect  of  that  interest,  on 
which  the  efficiency  of  the  instituted  securitiea 
for  trustworthiness  is  apt  to  be  in  so  consider- 
able a  degree  dependent 

On  the  other  hand,  in  the  case  of  evidence 
alio  in  foro,  the  inferiority,  real  or  supposed, 
depends  altogether  upon  the  accidental  dif- 
ference between  the  rules  of  evidence  actufiUy 
observed  in  one  court,  and  those  actually  ob- 
served in  another  court.  Its  root  lies  in  the 
diversities  of  practice  that  prevail  as  betweai 
court  and  court,  in  matters  in  which,  if  it  were 
rational  in  all,  the  practice  would,  with  very 
slight  differences,  be  the  same  in  all.  It  lies  in 
the  wretchedly  imperfect  state  of  this  branch  of 
procedure  (not  to  speak  of  any  other),  in  every 
nation  hitherto  existing  upon  earth.* 

The  course  proper  to  be  taken,  in  respect  to 
X  adscititious  evidence,  will  be  found  to  vary, 
according  as  the  document  in  question  is  a  pre- 
vious decision^  or  the  whole  or  some  part  of  the 
minutes  of  the  evidence  delivered  in  a  previous 
cause. 

In  respect  of  the  propriety  of  admission,  both 
these   species    of  adscititious  evidence   stan 
nearly  on  the  same  ground.     Neither  of  the 


*  Here  ends  all  that  Mr.  Bentham  had  written  on  the  su 
jcct  of  adscititious  evidence,  with  the  exception  of  some  1 
memoranda.     What  follows  was  chiefly  made  up  from  th 
memoranda  by  the  editor. 
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ought  to  be  admitted,  when  better  evidence 
from  the  same  source  is,  without  preponderant 
inconvenience,  to  be  hs^d;  neither  of  them 
ought  to  be  rejected,  when  it  is  not. 

There  is  not,  probably,  that  system  of  judicial 
procedure  in  existence,  (how  bad  soever  the  mode 
of  taking  evidence  that  it  employs),  which  does 
not  afford  a  greater  probability  of  right  decision 
than  of  wrong ;  and  in  general  the  presumption 
of  right  decision  is  a  very  strong  one.  True  it 
is  that  no  decision  of  a  court  of  justice,  certify- 
ing the  existence  of  a  fact,  affords  ground  for 
believing  it,  any  farther  than  as  such  decision 
renders  probable  the  existence,  at  the  time 
when  it  was  pronounced,  of  evidence  sufficient 
to  support  it :  and  if  the  original  evidence,  on 
which  the  decision  in  the  former  cause  was 
grounded,  were  forthcoming  in  the  present, 
that  evidence  would  be  preferable,  as  a 
foundation  for  decision,  to  the  mere  opinion 
formerly  pronounced  on  the  ground  of  that 
same  evidence  by  a  judge.  But  it  scarcely 
ever  happens  that  evidence  which  has  once 
been  presented,  admits  of  being  again  presented 
in  as  perfect  a  form  as  before.  All  that  im- 
portant species  of  evidence  which  is  constituted 
by  the  deportment  of  the  witness  in  the  pre- 
sence of  the  judge,  is,  in  most  cases,  irrecover- 
ably lost:  such  evidence  as  can  be  obtained 
now,  might  not  be  sufficient  to  warrant  the 
former  decision,  and  yet  the  decision,  when 
pronounced,  may  have  been  perfectly  borne 
out  by  the  evidence  on  that  occasion  adduced. 
On  the  other  hand,  it  is  true  that,  in  very  many 
cases,  by  recurring  to  the  original  sources,  sui- 
ficient  evidence  of  the  fact  might  even  now  be. 
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obtained^  not,  however,  without  more  or  less  of 
delay;  vexation,  and  expense :  for  the  avoidance 
of  which,  it  is  often  proper  that  the  previous 
decision,  though  an  inferior  kind  of  evidence, 
should  be  received  as  a  substitute,  in  the  place 
of  a  superior  kind. 

As  to  the  minutes  of  the  evidence  delivered 
in  the  former  cause ;  it  is  sufficiently  manifest 
that  they  ought  not  to  be  admitted,  if  recurrence 
to  the  original  sources  of  evidence  be  practi- 
cable, without  preponderant  inconvenience ;  if 
the  witnesses  in  the  former  cause  be  capable  of 
being  examined,  or  such  written  or  real  evi- 
dence as  it  may  have  afforded  be  capable  of 
being  exhibited,  in  the  present :  unless  when 
there  may  be  a  use  in  comparing  two  testi- 
monies delivered  by  the  same  witness  on  two 
different  occasions.     But  if  (no  matter  fros 
what  cause)  recurrence  to  the  original  sources 
be  either  physically  or  prudentially  impracti- 
cable, the  minutes  of  the  former  evidence  should 
be  admitted,  and  taken  for  what  they  are  worth. 
If  the  evidence  in  question  be  oral  testimony, 
being  generally  upon  oath,  subject  to  punish- 
ment in  case  of  mtentional  falsehood,  and  to 
counter-interrogation,  it  is  at  any  rate  better 
than  hearsay  evidence,  which,  at  its  origin,  had 
none  of  these  securities :  if  it  be  real  evidence, 
the  official  minutes  of  it  are  the  very  best  kind 
of  reported  real  evidence,  of  which  hereafter. 

A  question  of  greater  nicety  is,  whether  in 
any,  and,  if  in  any,  in  what  cases,  adscititious 
evidence  shall  be  taken  for  conclusive  ? 

In  the  case  of  minutes  of  evidence,  the  short 
answer  is,  never.  The  testimony  of  a  witness, 
or  of  any  number  of  witnesses,  even  if  delivered 
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•ia  the  cause  in  hand,  and  under  all  the  secu- 
rities which  can  be  taken  in  the  cause  in  hand 
'ibr  its  correctness  and  completeness,  ought  not 
Slo  be,  nor,  under  any  existing  system  of  law  that 
'I  know  of,  would  be,  taken  for  conclusive  ; 
^uch  less  a  mere  note  of  the  testimony  which 
they  delivered  on  a  former  occasion,  subject 

ferhaps,  indeed,  to  the  same  set  of  securities, 
ut  perhaps  to  a  set  in  any  degree  inferior  to 
those  which  there  may,  in  the  cause  in  hand, 
•3>e  the  means  of  subjecting  them  to. 
'  The  case  ofarfec(A70H  is  more  complicated.  For 
;ihe  purpose  of  a  prior  cause,  a  decision  has  been 
*iven  which  supposes  proof  made  of  a  certain 
'iact ;  and  the  question  is,  whether,  on  the  ground 
Ibf  Buch  decision,  such  fact  shall  be  taken  for 
vue, —  shall  be  considered  as  being  sufficiently 
fxi)d  conclusively  proved, — for  the  purpose  of 
'tije  decision  to  be  given  in  a  posterior  cause  ? 
[  It  must  of  course  be  assumed,  that  the  prior 
idecisioQ  necessarily  supposes  evidence  of  the 
ifect  in  question  to  have  been  presented  to  the 
judge,  sufficient  to  create  in  his  mind  a  per- 
vasion of  its  existence :  for  there  would  be 
iaianifest  impropriety  in  making  the  decision 
[conclusive  evidence  of  any  fact  not  absolutely 
accessary  to  its  legality  ;  with  whatever  degree 
m  probamiUy  the  existence  of  such  fact  might 
'be  inferred  from  it. 

1.  Let  the  parties  be  the  same  ;  and  the  tri- 
bunal either  the  same  tribunal,  or  one  in  which 
the  same  or  equally  efficient  securities  are 
taken  for  rectitude  of  decision.  In  this  case, 
.Unless  where  a  new  trial  of  the  former  cause 
Would  be  proper,  the  decision  in  the  former 
cause  ought  to  be  taken  as  conclusive  evidence 
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(for  the  purpose  of  the  posterior  cause)  of  every 
fact,  proof  of  which  it  necessarily  implies.      A 
lawyer  would  say,  Quia  itUerest  reipublicce  ut  sit 
Jinis  litium.     Not  choosing  to  content  myself 
with  vague  and  oracular  generalities,  which  are 
as  susceptible  of  being  employed  in  defence  of 
bad  arrangements  of  procedure  as  of  good  ones, 
I  place  the  propriety  of  the  rule  upon  the  fol- 
lowing more  definite  ground :    that,  as  every 
person  who  would  have  an  opportunity  of  ap- 
plying the  security  of  counter-interrogation  m 
the  second  cause,  has  had  such  an  opportunity 
in  the  first ;  and  as  the  rules  of  evidence  which 
were  observed  in  the  former  trial,  were,  by  sup- 
position, as  well  calculated  for  the  extraction  of 
the  truth,  as  those  which  would  be  to  be  acted 
upon  in  the  present ;  the  judge  on  the  second 
occasion  would  have  no  advantage,  in   seek- 
ing after  the  truth,  over  the  judge  on  the  first, 
to  counterbalance  the  disadvantage  necessarily 
consequent  upon  lapse  of  time  :  and  the  deci- 
sion of  the  first  judge  (though  strictly  speak- 
ing it  be  only  evidence  of  evidence)  is  more 
likely  to  be  correct,  than  that  which  the  second 
judge  might  pronounce  on  the  occasion  of  the 
posterior  cause. 

The  case  is  different  if  fresh  evidence  happen 
to  have  been  brought  to  light  subsequently  to 
the  first  trial,  or  if  there  be  any  reason  for 
suspecting  error  or  malajides  on  the  part  of  the 
first  judge.  But,  in  either  of  these  cases,  a  new 
trial  of  the  former  cause  would  be  proper.  If 
the  fact  be  sufficiently  established  for  the  pur- 
pose of  the  first  cause,  it  is  sufficiently  esta- 
blished for  the  purpose  of  any  subsequent  cause 
between  the  same  parties.      It  is  only  when 
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[  there  appears  reason  to  think  that  it  was  impro- 
perly considered  as  established  in  the  first 
'  cause,  that  there  can  be  any  use  in  going 
■through  the  trouble  of  establishing  it  again  in 
I  the  second. 

f*  The  above  remarks  apply  also  to  the  case  in 
■•phich  the  parties  to  the  second  cause  are  not 
the  actual  parties  to  the  first,  but  persons  who 
,  .fclaim  in  their  right,  their  executors,  for  ex- 
i-AmpIe,  or  heirs-at-law ;  or  even  persons  claim- 
%ng  under  the  same  deed,  or,  in  any  other  way, 
'■«pon  the  same  title  ;  all  those,  in  short,  who  in 
|(!£nglish  law  language  are  quaintly  called  privies 
Pn  blood,  in  estate,  and  in  law  :  for  though  these 
Slave  not  had  an  opportunity  of  cross-examining 
tMie  witnesses  in  the  former  cause,  other  persons 
.Representing  the  same  interest  have. 
*■  2.  Suppose  the  parties  different,  that  is, 
li^irith  difterent  interests,  and  the  same  reasons 
MIo  not  apply.  The  deficiency  in  respect  of 
■securities  lor  trustworthiness,  which  constitutes 
ilsthe  inferiority  of  adscititious  evidence,  may  now 
phave  place  to  an  indefinite  extent,  and  is  al- 
^pays  likely  to  have  place  to  some  extent.  It 
l^bvil)  very  oi'ten  happen  that  there  was  some 
nart  of  the  facts,  known  to  the  witnesses  in  the 
■brmer  cause,  which  would  have  made  in  favour 
■■if  one  or  other  party  to  the  present  cause  ;  but 
•fcphich  did  not  come  to  light,  because,  there 
'kieiog  no  one  among  the  parties  to  the  former 
iVause  in  whose  favour  it  would  have  made,  it 
(■bund  no  one  to  draw  it  out  by  interrogation, 
^he  former  decision,  therefore,  although  con- 
«*lusive  against  the  parties  to  the  former 
f*rause,  and  ail  who  claim  under  them,  ought 
'Sfcot  to  be  conclusive  against  a  third  party.     If 
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it  were,  an  opportunity  would  be  given  for  a 
particular  modification  of  the  characteristic 
fraud :  a  feigned  suit  instituted  by  one  con- 
spirator against  another,  and  judgment  suffered 
by  the  latter  to  go  against  him,  with  the  view 
of  establishing  a  false  fact,  to  be  afterwards 
made  use  of  in  a  suit  against  some  other 
person. 

The  above  observations  constitute  what 
foundation  there  is  for  the  rule  of  English  law, 
that  res  inter  alios  acta  is  not  evidence:  of 
which  hereafter.  Note,  en  passant y  the  charac- 
ter of  jurisprudential  logic :  a  decision  inter 
alios  is  not  conclusive  evidence,  therefore  not 
admissible. 

3.  Lastly,  suppose  the  tribunals  different, 
and  governed  by  different  rules:  and  let  the 
rules  of  the  tribunal  which  tried  the  first  cause 
be  less  calculated  to  insure  rectitude  of  deci- 
sion than  those  of  the  tribunal  which  tries  the 
second.  In  this  case,  with  or  without  the  defi- 
ciency in  point  of  security,  arising  from  the  dif- 
ference of  the  parties,  there  is  at  any  rate  the 
deficiency  which  arises  from  the  imperfection 
of  the  rules :  the  impropriety,  therefore,  of 
making  the  decision  conclusive,  is  manifest. 
Its  probative  force  will  evidently  vary,  in  pro- 
portion to  the  imperfection  of  the  rules  which 
govern  the  practice  of  the  court  by  which  it 
was  pronounced ;  always  considered  with  re- 
ference to  the  main  end,  rectitude  of  decision. 

The  probative  force  will  be  greater,  cateris 
paribus,  when  the  court  from  which  the  evi- 
dence is  borrowed  is  in  the  same,  than  when  it 
is  in  a  different,  country ;  on  account  of  the 
greater  difficulty,  in  the  latter  case,  of  obtaining 
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proof  of  the  existence  of  the  characteristic 
fraud.  But  this  presumption  is  much  less 
strong  than  that  which  arises  from  a  difference 
in  the  mode  of  extraction. 

We  shall  see  hereafter  to  how  great  an  ex- 
tent nearly  all  the  above  rules  are  violated  in 
English  law. 
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CHAPTER  IIL 


OF  UNORIGINAL  EVIDENCE  IN  GENERAL.       — . 

The   quality  of  unoriginality  seems  appl 
cable  to  an  article  of  evidence  in  either  of  1 
cases :  1 .  where  it  is  so  with  relation  to 
sons,  —  to  persons  considered  as  sources  oi 
evidence ;  2.  when  it  is  so  in  respect  oi  signs 

It  is  so  as  to  persons,  wherever  the  perc< 
tions  stated  by  the  person  whose  evidence 

rendered  present  to  the  senses  of  the  judj 

are  stated  by  him  as  being  not  his  own  perc^^p- 

tions  or  opinions,  but  perceptions  or  npinii )im 

communicated  to  him  by  some  other  person,-.     a» 
and  for  the  perceptions  of  that  other.     Had    ^k 

perceptions  or  opinions  been  stated  by  hink as 

nis  own,  they  might  have  been  termed  origii^^aJ: 
not  being  stated  by  him  as  his  own^  tHbey 
cannot  with  propriety  be  termed  original^  tHiey 
are  termed  not  original,  but  unoriginal.  In  Ik.  "iin- 
self,  if  he  says  truly,  they  did  not  originate ;  ^^t 
in  the  other  person  so  spoken  of. 

The  evidence  is  unoriginal  in  respect  oist^^ns, 
when  the  signs  (i.  e.  the  collection  of  visible  ^tnd 
permanent  signs,  viz.  written  characters)  pre- 
sented to  the  senses  of  the  judge,  are  not  the 
same  collection  of  signs  by  which  the  discourse 
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in  question  stood  expressed,  when  consig^ned 
to  writing  for  the  first  time :  not  these,  but  some 
others  :  which, —  having  been  transcribed  from 
those,  in  the  design  of  rendering  (so  far  as  both 
go)  the  signification  of 'the  copy  thus  made 
exactly  the  same  as  that  of  the  original,  —  may 
accordingly  be  termed  transcriptitious. 

The  evidence  orally  delivered,  and  of  the 
nature  of  what  is  called  hearsay  evidence ; — the 
evidence  delivered  in  writing,  and  of  the  nature 
of  a  transcript :  —  in  both  these  cases,  it  may 
alike  be  termed  unoriginal. 

fn  both  instances  it  is  understood  at  once, 
that,  in  point  of  probative  force,  the  unoriginal 
evidence  will  be  in  a  greater  or  less  degree 
inferior  to  the  original.  But,  in  the  two  cases, 
the  de&lcation  made  by  the  circumstance  of 
non-originality  trom  the  probative  force  of  the 
evidence,  will  immediately  be  seen  to  be, 
generally  speaking,  widely  different. 

Such  as  our  conceptions  are,  such  ever  must 
language  be.  In  vain,  on  any  subject,  will  that 
man  seek  to  add  any  thing  material  either  to 
the  correctness  or  to  the  amplitude  of  the  cur- 
rent  stock  of  conceptions,  who  fears  the  re- 
proach of  the  endeavour  to  make  additions  to 
die  language.  A  subject  must  have  a  name, 
before  any  thing  can  be  predicated  of  it :  and 
of  the  subject,  be  it  what  it  may,  till  something 
is  predicated,  nothing  will  be  understood. 

Among  non-lawyers,  as  well  as  among  law- 
yers, the  word  kearsay  is  already  in  use. 
Among  lawyers,  the  word  original,  and  the  word 
topy,  are  in  use.  With  so  slender  a  stock  of  the 
instruments  of  discourse,  has  the  business  of 
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argumentation,  and  thence  the  business  of  judi- 
cial decision,  been  hitherto  carried  on  in  this 
part  of  the  field  of  law. 

Even  of  so  slender  a  stock,  a  stock  comprised 
of  three  words,  and  no  more,  there  exists  one 
which  is  not  fit  for  use.  By  reason  of  its  am- 
biguity, the  word  copy  is  not  fit  for  use.  Does 
it  mean  transcript,  in  contradistinction  to  the 
original  script?  or  does  it  me^,n  exemplar  ?  as  in 
the  case  when,  in  a  mass  of  letter-press,  all  may 
be  equally  originals,  or  all  equally  transcripts. 

Such  as  yet  is  the  supply :  here  follows  a 
part  at  least  of  the  demand. 

In  the  case  of  want  of  originality,  (it  had 
already  been  observed)  the  seat  of  the  defect 
may  be  in  the  person  by  whom  the  evidence  is 
delivered,  or  (in  the  case  when  at  the  time 
of  delivery  it  wears  the  form  of  writing)  in 
the  collection  of  signs  of  which  the  writing  is 
composed. 

When  the  seat  of  the  defect  is  in  the  person; 
when,  upon  his  own  shewing,  the  deposing 
witness  is  a  different  person  from  him  by  whom 
the  matters  of  fact  in  question  were  obser^'ed; 
in  this  case  there  are,  at  least,  two  persons, 
upon  whose  trustworthiness  the  probative  force 
of  the  testimony  depends :  two  persons  so  con- 
nected, that,  by  the  reduplication,  the  probative 
force,  far  from  being  increased,  is  lessened. 

Of  the  deposing  witness  the  existence  is,  by 
the  supposition,  certain :  of  the  existence  of  the 
alleged  percipient  witness,  of  the  existence  of 
any  percipient  witness,  the  existence  is  neces- 
sarily and  constantly  a  matter  of  doubt.  On 
this  account    it   is,  that,  without   some    such 
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fix  as  the  word  supposed,  he  ought  never  to 
be  mentioned. 

Instead  of  supposed  percipient  witness,  the 
occasion  may  sometimes  require  us  to  say  the 
supposed  crtrajudlclallif  slating  ox  narrating  wit- 
ness :  for  neither  are  the  terms  synonymous, 
nor  the  persons  in  every  case  the  same. 

In  the  character  of  a  percipient  witness,  a 
will  not,  generally  speaking,  have  made 
Imself  known  to  the  deposing  witness,  unless 
by  having  made  himself  an  extrajudicially  nar- 
rating, reporting,  or  stating  witness.    But,  in  the 
character  of  an  extrajudicially  narrating,  report- 
ing, or  stating  witness,  a  man  may  easily  have 
certified  himself  to  the  deposing  witness,  without 
having  been  a  percipient  or  observant  witness. 
Uotions    other   than  such  as   can,    strictly 
iaking,  be  termed  perceptions,  may  moreover 
not  altogether  without  their  use  in  evidence: 
d,  useful  or  useless,  they  may  serve  to  consti- 
tbe  matter  of  which  evidence  is  composed. 
Of  the  persons  through  whose  mouths  the 
}posed  statement  of  the  supposed  percipient 
originally  extrajudicially  narrating  witness 
y,  from  one  to  the  other,  have  passed,  or  be 
jposed  to  have  passed,  the  number  may,  to 
J  amount,  be   great.      Under  French  judi- 
ture,  in  the  famous  case  of  Calas,  between 
i    supposed    percipient    and    the    deposing 
tness  there  were  no  fewer  than  five, 
io  many  of  these  supposed  successive  nar- 
srs  (including  the  deposing  witness),  so  many 
Efl  through  which  the  supposed  perception 
1  been  transmitted,  in  its  way  to  the  ear  or 
eye  of  the  judge  :  somanymedia;  of  which 
1  alone  is  judicial,  the  others  extrajudicial. 
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By  every  extrajudicial  medium,  the  evidence 
is  removed,  removed  by  one  removCy  from  that 
degree  of  proximity  which  it  were  desirable  it 
should  possess,  and  which  in  the  case  of  ordi- 
nary evidence  it  does  possess,  with  reference  to 
the  eye  or  the  ear  of  the  judge. 

Equal  to  the  number  of  media,  as  above,  may 
be  said  to  be  the  number  oi degrees:  equal  to 
the  number  of  media  and  degrees  minus  one, 
may  be  said  to  be  the  number  of  removes. 

Media,  degrees,  removes  :  with  equal  pro- 
priety, and  in  the  same  sense,  though  with  very 
different  effect,  and  with  much  less  force,  does 
this  nomenclature  apply  to  ihec^&eoi  transcript 
titious  evidence. 

And  thus  it  is,  that,  in  either  case,  constitutive 
of  so  many  modifications  or  species  of  unoriginal 
evidence,  we  have  unimedial,  bimedial,  tri- 
medial,  and  so  forth:  in  a  word,  mtUtimedid 
evidence. 

The  two  sources  or  causes  c^  inferiority,  the 
two  modes  of  unoriginality,  may  be  combined 
in  the  same  lot  or  article  of  evidence. 

Thus,  for  species  or  modifications  of  multi* 
medial  evidence,  we  have  simple^  (composed 
either  of  multi-personal  alone,  consisting  of  per- 
son supposed  to  have  spoken  after  person,  or 
of  transcriptural  alone),  and  complex^  composed 
of  both  those  modes  of  unoriginality  put  to- 
gether. 

Not  of  personal  evidence  alone,  but  of  real 
also,  may  originality  and  unoriginality  be  both 
predicated. 

Real  evidence  is  original,  is  originally  de- 
livered, when  the  thing  which  is  the  source  of 
it  is  itself  presented  to  the  senses  of  the  judft: 
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Wioriginal,  when  all  the  conception  he  can  en- 
'tertain  concerning  it  is  that  which  is  conveyed 
to  his  mind  through  the  medium  of  the  testi- 
mony of  a  witness,  commonly  a  deposing  wit- 
ness. 

The  shape  in  which  the  testimony  of  the  de- 
posing witness  is  conveyed  to  the  senses  of  the 
judge,  may  be  either  the  oral  or  the  written 
shape.  Hence  it  is  that,  when  there  has  been 
no  transcription,  scriptitious  may  stand  exactly 
upon  a  footing  with  hearsay,  as  well  as  with 
original  evidence. 

When  the  testimony,  being  unoriginal,  is 
composed  of  that  of  two  persons,  one  as  it 
were  behind  the  other, —  Ihc  form  in  which  the 
respective  testimonies  have  been  delivered, 
viz.  oral  or  scriptitious,  is  a  circumstance  by 
which  differences,  which  require  to  be  noted, 
may  be  produced  in  the  probative  force  of  the 
compound  testimony. 

In  the  case  where  the  supposed  original  evi- 
dence is  of  the  realkmd;  in  that  case, the  species 
of  inferiority  which,  in  the  case  of  personal  evi- 
dence, requires  two  persons,  two  witnesses,  to 
the  production  of  it,  is  produced  by  the  testi- 
mony of  a  single  witness,  interposed  between 
Ae  thing  which  is  the  source  of  the  evidence 
and  the  senses  of  the  judge. 

After  these  explanations,  the  following  modi- 
fications of  unoriginal  evidence  may,  it  is  sup- 
posed, be  rendered  sufficiently  intelligible  by 
tile  denominations  here  employed  for  giving 
expression  to  them. 

1.  Supposed  oral  through  oral  :  supposed 
Wally  delivered  evidence  of  a  supposed  extra- 
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judicially  narrating  witness,  judicially  delivered 
vivd  voce  by  the  judicially  deposing  witness. 

This  is  the  only  species  of  unoriginal  evi- 
dence which  the  term  hearsay/  evidence  is, 
strictly  speaking,  competent  to  the  expres- 
sion of. 

2.  Supposed  oral  through  scriptitious. 

3.  Supposed  scriptitious  through  oral. 

4.  Supposed  scriptitious  through  scriptitious: 
in  other  words,  transcriptitious  evidence. 

In  all  four  cases,  the  supposed  original  testi- 
mony must,  in  whichever  shape  delivered,  be 
supposed  to  have  been  extrajudicially  deli- 
vered. 

In  all  these  four  cases,  an  interval  of  consi- 
derable length  must,  moreover,  be  supposed  to 
have  intervened  between  the  supposed  extra- 
judicial statement  and  the  judicial  one.  Sup- 
pose no  such  interval,  and  the  evidence  standls, 
to  every  practical  effect,  undistinguishable  firom 
original  evidence. 

1 .  Thus,  in  the  case  of  supposed  oral  through 
oral.  A  percipient  witness,  being  in  or  near  the 
judicatory,  delivers  his  testimony  in  a  low  tone: 
and  this  evidence,  not  being  sufficiently  audible, 
is,  by  some  other  person  (suppose  an  officer  of 
the  court),  repeated  in  a  more  audible  tone,  for 
the  convenience  of  the  judge. 

2.  So  again  in  the  case  of  supposed  oral 
through  scriptitious.  This  would  be  the  com- 
mon case  of  note- taking.  Deposition  of  a  per- 
cipient witness,  extracted  vivd  voce  before  a  ju- 
dicatory ;  notes  or  minutes  thereof  taken  by  a 
clerk,  and  the  minutes  delivered  in  to  another. 
In  this  case,  the  word  supposed  would  (it  is  evi- 
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tent)  be  regarded  as  superfluous  or  ill-placed. 
The  note-taker,  unless  specially  interrogated, 
I'would  ndt  be  considered  in  the  character  of  a 
Indistinct  deposing  witness. 

I     3.  So  again  in  the  case  of  supposed  scripti- 
llk>us  through  oral.      This  would  be  no  more 
lithan  the  common  case  of  written  evidence  read 
mi  court :  for  example,  an  affidavit.     Here,  too, 
ijithe  use  for  the  adjunct  supposed  vanishes. 
r     4.  Lastly,  in  the  case  of  supposed  scriptitious 
|,?ttrough  scriptitious.     The  witness  having  read 
"o  himself  on  one  day  a  document  capable  of 
eing  adduced  in  evidence,  parts  with  it  imme- 
jjiately  out  of  his  hands.     On  the  next  day, 
mom  memory,  he,  in  a  judicial  form,  interro- 
gated   or    not,    writes    an    account    of  what, 
scording  to  him,  are  the  contents.     This  is 
pposed  scriptitious  through  scriptitious  ;  and 
,  the  writer,  is  a  witness.     But  while  he  is 
(  writing  his  account  of  the  contents,  sup- 
(se  the  paper  to  be  lying  before  him.     This 
DO    longer    the    case    of  a    reporting  wit- 
less, simply  reporting   (if  extrajudicially),  or 
'  posing  (if  judicially),  to  the  contents  of  a 
tatement    made    by    another  person,    who  is 
(Dsidered  in  the  character  of  a  percipient  and 
rtrajudicially  narrating  witness  :  it  is  the  case 
tfa  scribe  ;  and  according  as  in  his  script  words 
the  same  as  those  employed  in  the  original,  or 
Words  more  or  less  different,  are  employed,  his 
Script  is  a  transcript,  an  extract,  or  an  abridg- 
ment. 

Thus  various  and  thus  faint  are  the  shades  of 
difference  by  which  one  modification  of  unorigi- 
nal evidence  is  distinguished  from  another. 
All  modifications  of  unoriginal  evidence  that 
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are  of  the  nature  of,  or  bear  similitude  to,  hear- 
say evidence,  as  above,  have  this  in  common,  — 
that  for  every  remove  (mendacity  and  fraud 
out  of  the  question)  they  afford  an  additional 
chance  of  incorrectness  and  incompleteness. 

But  besides  this, — supposing  admission  to  be 
secured  to  them,  and  known  to  be  so, — they 
afford,  all  of  them,  invitation  to  one  and  the 
same  plan  of  fraud ;  which  fraud  is,  moreover, 
equally  applicable  to  casually-written  and  ex 
parte  preappointed  evidence.  Secure,  not  only 
against  punishment,  but  against  adverse  interro- 
gation, the  extrajudicial  narrator  and  supposed 
percipient  witness  delivers  his  statement  vivd 
t>oce,  or  in  writing,  as  the  case  may  be;  that 
statement  being  tinctured  with  mendacity,  in 
the  shape  that  seems  best  adapted  to  the  sinister 
purpose,  whatever  that  taay  be.  The  extra- 
judicially narrating  witness  has  contrived,  Tor 
the  purpose,  to  place  himself  (if  he  be  not  so 
already;  out  of  the  reach  of  punishment.  The 
judicially  deposing  witness,  so  long  as  he  re- 
ports nothing  but  what  has,  to  his  knowledge, 
been  expressed  by  the  extrajudicially  narrating 
witness,  is  not  punishable ;  since,  by  the  sup- 
position, he  says  nothing  that  is  not  true. 
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CHAPTER  IV 

OF  SUPPOSED  ORAL   EVIDENCE    TRANSMITTED 
THROUGH  ORAL,  OR  HEARSAY  EVIDENCE. 

• 

So  many  features  belong  in  common  to  extra- 
judicially written  and  to  hearsay  evidence,  that 
what  would  have  been  necessary  to  have  been 
said  on  the  subject  of  this  last-mentioned  spe- 
cies of  evidence,  had  it  been  considered  before 
the  other,  is,  by  what  has  been  already  said  on 
the  subject  of  the  other,  rendered  unnecessary 
to  be  said  here. 

It  is  of  the  essence  of  hearsay  evidence  to 
present  to  the  notice  of  the  judge  two  distinct 
persons  in  the  character  of  witnesses :  a  sup- 
posed percipient  and  extrajudicially  narrating 
witness,  stating,  at  some  antecedent  point  of 
time,  in  the  hearing  of  any  person  not  on  that 
occasion  invested  with  the  authority  of  a  judge, 
some  matter  of  fact  as  having  had  place ;  and 
a  deposing,  or  say  judicially  narrating  witness, 
who  bears  testimony,  not  to  the  truth  of  that 
matter  of  fact,  but  to  its  having  actually  been 
asserted,  on  the  extrajudicial  occasion  in  ques- 
tion, by  the  extrajudicially  stating  or  narrating 
witness. 

So  distinct  are  the  two  characters,  and,  to 
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the  purposes  of  truth  and  justice,  so  material  to 
be  distinguished,  that,  while  the  one  (viz.  that 
f  of  the  deposing  witness)  is  in  every  individual 
instance  nlled  by  a  really  existent  person, — the 
other  (viz.  that  of  the  percipient  or  extraju- 
dicially stating  or  narrating  witness)  may  hap- 
pen to  be  a  character  altogether  fictitious.  The 
person,  it  may  happen,  is  fictitious  ;  or,  though 
the  person  be  at  the  time  in  question  a  person 
really  existing,  the  statement  or  narration,  and 
alleged  perceptions,  attributed  to  that  really 
existing  person,  may  on  the  whole,  or  as  to  any 
part,  be  fictitious.* 

•  The  testimony  given  by  the  deposing  witness  may,  if 
false,  be  false  in  totOy  or  false  pro  parte. 

It  is  false  in  totOy  if  so  it  were  that,  to  any  such  eflTect  at 
that  deposed  to,  no  such  extrajudicial  statement  was  made 
by  any  person  :  the  whole  being  purely  the  invention  of  such 
deposmg  witness. 

If,  as  to  any  part,  a  statement  to  any  such  effect  as  that 
deposed  to,  was,  at  the  time  and  place  deposed  to,  made  by 
any  person  in  the  character  of  a  percipient  witness,  though 
not  tne  very  person  deposed  to  in  that  character ;  even  in  this 
case  it  may  be  too  much  to  consider  the  testimony  as  false  in 
toto.  In  point  of  effect,  the  difference  between  one  penoa 
and  another,  in  the  character  of  an  extrajudicially  narrating 
witness,  may  be  altogether  immaterial,  or,  according  to  the 
character  and  situation  of  the  two  persons,  may  be  material 
to  any  the  highest  degree. 

Person  of  tibe  supposed  percipient  or  other  supposed  extra- 
judicially narrating  witness,  —  time  of  the  supposed  extra- 
judicial narration  or  statement, — place  in  which  it  was  made; 
m  respect  of  any  or  all  these  several  circumstances,  the  depo- 
sition may  be  aeterminate,  or  in  any  degree  indeterminate ; 
more  or  less  indeterminate,  not  only  in  respect  of  time  and 
place,  but  even  as  between  person  and  person:  ex.^r. whether 
It  was  one  out  of  two  determinate  persons,  some  one  out  of 
three  or  more  ;  and  so  on  in  regarcl  to  degrees  of  persuasion 
as  to  the  question  which  of  them  it  was ;  or  the  person  may 
have  been  altogether  unknown  and  indeterminate. 
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To  the  statement  or  narration  judicially  de- 
livered by  the  deposing  witness,  and  to  that 
alone,  belongs  therefore,  in  propriety  of  speech,  v 
the  denomination  of  hearsay  evidence.  * 

Supposed  extrajudicially  stating  or  narrating 
witnesses  may  have  stood  in  a  series  of  any 
length,  one  behind  another.  The  causes  of 
untrustworthiness  applying  to  every  human 
being,  and,  to  every  being  of  which  nothing 
more  is  known  than  that  he  or  she  is  human, 
with  equal  force  ;  it  is  evident,  that,  the  longer 
the  line  of  these  supposed  witnesses,  the  less 
is  the  probative  force  of  their  supposed  testi- 
mony. 

Of  the  case  which  exhibits  more  such  sup- 
posed extrajudicial  witnesses  than  one,  what 
little  requires  to  be  said,  will  be  said  in  another 
place  :*  throughout  the  course  of  the  present 
chapter,  no  more  than  one  will  be  supposed. 
Of  whatever  is  said  under  this  head,  it  will  be 
easy  to  make  application  to  the  whole  possible 
series  of  those  other  cases. 

Supposing  (as  above)  one,  and  no  more  than 
one,  supposed  extrajudicially  stating  or  nar- 
rating witness ;  the  character  of  the  testimony 
will  be  found  to  admit  of  nine  variations  :  the 
supposed  testimony  of  the  supposed  extrajudi- 
cial witness,  under  each  of  three  characters, 
being  capable  of  being  deposed  to  by  the  de- 
posing witness  under  each  of  the  same  three 
characters.     Thus, 

I.  By  an  extraneous  deposing  witness  may 
be  related  the  supposed  extrajudicially  deli- 

♦  Ch.  X.  of  this  book. 
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vered  testimony  of  the  three  sorts  of  extrajudi- 
cial witnesses^  viz. 

^       1.  Another  extraneous  witness. 

'      2.  A  party  on  that  side  of  the  cause  on  which 
the  hearsay  evidence  is  not  called  for. 

3.  A  party  on  that  side  of  the  cause  on  which 
the  hearsay  evidence  is  called  for. 

II.  By  a  party  on  that  side  on  which  the 
hearsay  evidence  is  not  called  for,  may,  in  like 
manner,  be  related  the  supposed  extrajudi- 
cially delivered  testimony  of  the  same  three 
descriptions  of  persons,  viz. 

1.  An  extraneous  witness. 

2.  Another  party  on  that  side  of  the  cause  oa 
which  the  testimony  of  the  hearsay  witness 
is  not  called  for.  , 

3.  A  party  on  that  side  of  the  cause  on 
which  the  hearsay  evidence  is  called  for. 

III.  Lastly,  by  a  party  on  the  side  of  the 
cause  on  which  the  hearsay  evidence  is  called 
for,  may,  in  like  manner,  be  related  the  sup- 
posed extrajudicially  delivered  testimony  of 
the  same  three  descriptions  of  persons,  viz. 

1.  An  extraneous  witness. 

2.  A  party  on  that  side  of  the  cause  on  which 
the  hearsay  evidence  is  not  called  for. 

3.  Another  party  on  that  side  of  the  cause 
on  which  the  hearsay  evidence  is  called  for. 

In  the  case  of  hearsay  evidence,  the  parti- 
cular description  of  the  characteristic  fraud 
above  mentioned  (the  fraud  applying  in  common 
to  every  species  of  makeshift  evidence)  is  as 
follows.  Under  the  assurance  of  his  not  be- 
ing subjectable  to  eventual  punishment  or  t 
counter- interrogation,  a  man  utters  vivd  voce,  o 
some  extrajudicial  occasion  and  place,  a  state 
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ment  or  narration^  of  the  incorrectness  or  par- 
tial incompleteness  of  which  he  himseUf  is 
conscious.* 

In  regard  to  admission,  and  the  terms  on 
which  it  shall  take  place,  the  rules  which  have 
been  seen  applying  to  extrajudicially  written 


«  A  supposable  case  of  mendacity,  and  even  of  fraud,  is  this. 
Mendax,  in  support  of  a  claim  of  his  own,  comes  forward  in 
the  character  of  a  deposing  witness,  supporting  it  by  hearsay 
evidence :  which  hearsay  evidence  consists  in  deposing  that 
in  his  hearing  (on  an  extrajudicial  occasion)  Umbra  spoke 
of  herself  as  having,  at  a  time  mentioned  by  her,  seen,  in  the 
character  of  a  percipient  witness,  a  certain  fact  which,  had  it 
really  happened,  it  would  have  fallen  in  her  way  and  in  her 
way  alone  to  have  90  witnessed :  assisted,  for  instance,  in  the 
character  of  a  midwife,  at  the  birth  of  Titius.  Here  we  have 
an  article  [of  hearsay  evidence,  which,  though  by  the  supposi- 
tion false,  is  of  essential  use  to  its  fabricator ;  rendering  to 
die  plan  of  falsehood  a  service  which  perhaps  could  not  have 
been  rendered  by  any  evidence  of  the  nature  of  ordinary 
original  untransmitted  evidence.  But  this  is  not  among  the 
cases  that  come  within  the  description  of  the  characteristic 
fraud  as  above  described.  Wherever  the  characteristic  fraudi 
employed  in  the  shape  of  hearsav  evidence,  has  place,  the 
extrajudicial  statement  (though  false)  is  resJly  uttered  and 
delivered.  The  case  here  supposed  is  a  case  not  of  heariniy 
evidence,  operating  by  means  of  the  fraud  in  question,  there 
not  having  been  in  fact  any  extrajudicial  statement  or  narra- 
tion, any  extrajudicial  witness.  It  is  a  case  of  false  original 
untransmitted  evidence,  pretending  to  be,  but  not  really 
being,  hearsay  evidence. 

An  article  of  self-serving  evidence  to  any  such  effect  as  the 
above,  is,  obviously,  of  itself  a  suspicious  and  weak  article  of 
evidence.  But  there  is  nothing  to  hinder  it  from  being  true, 
and,  at  the  same  time,  supported  by  a  body  of  truly  reported 
circumstantial  evidence. 

It  would  be  possible  to  exclude  evidence  thus  constituted, 
and  at  the  same  time  without  comprehending  in  the  exclusion 
either  self-serving  evidence  as  such,  or  hearsay  evidence  as 
such.  It  would  be  possible  :  but  there  seems  not  to  be  any 
adequate  reason  for  the  doing  it. 
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evidence  will  be  found  to  apply  to  hearsay  evi- 
dence^  without  any  difference  considerable 
enough  to  render  it  worth  while  to  exhibit  those 
rules  in  the  case  of  hearsay  evidence,  at  the 
same  length  as  those  regarding  extrajudicially 
written  evidence. 

The  considerations  from  which,  in  the  cha- 
racter of  reasons,  these  rules  were  deduced, 
being  the  same,  so  of  course  will  be  the  rules. 

The  only  difference  which  there  is,  turns,  so 
far  as  concerns  admission,  upon  the  magnitude 
of  the  danger  (the  danger  from  admission) 
under  the  two  species  of  makeshift  evidence:  of 
which  difference  the  delineation  will  constitute 
the  matter  of  a  following  chapter. 

In  rule  the  sixth  and  last  may  be  seen  that 
which  presents  itself  as  the  only  instance  in 
which  the  reasons  in  favour  of  the  admission 
recommended  by  it  seem  to  require,  in  the  case 
of  hearsay  evidence,  ulterior  delineation,  over 
and  above  such  as  correspond  with  those  that 
have  been  already  brought  to  view  under  the 
head  of  extrajudicially  and  casually  written 
evidence. 

Insulated,  the  alleged  extrajudicial  state- 
ment or  narration  of  an  alleged  percipient  wit- 
ness will  be  little  in  danger  of  obtaining  cre- 
dence to  such  a  degree  as,  if  false,  lo  be 
productive  of  deception.  In  connexion  with 
other  evidence,  it  may  be  necessary  for  the  ex- 
planation and  completion  of  an  aggregate  body 
of  connected  evidence  :  as  in  the  case  of  a  chain 
of  facts  following  each  other  in  a  series,  and 
composing  together  a  body  of  circumstantial 
evidence. 

Such  may,  in  some  degree,  be  the  use  of  the 
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makeshift  document,  even  in  the  case  of  extra- 
judicially and  casually  written  evidence.  But 
more  particularly  it  may  be  observed,  in  favour 
of  the  proposed  admission  of  hearsay  evidence, 
that  if,  on  the  occasion  of  what  passed  in  a  con- 
versation between  two  interlocutors,  the  dis- 
course of  one  be  excluded,  that  of  the  other  will 
'  frequently  be  unintelligible :  an  incident,  the 
probable  frequency  of  which  is  the  same,  whe- 
ther (relation  had  to  that  one  of  the  inter- 
locutors whose  discourse  it  might  be  proposed 
to  exclude)  the  tendency  of  the  discourse  were 
self-disserving,  or  self-serving. 


VOL.  III. 


G  G 
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CHAPTER  V. 

INSTRUCTIONS  CONCERNING  THE  PROBATIVE 
FORCE  OF  EXTRAJUDICIALLY  WRITTEN 
AND    HEARSAY    EVIDENCE. 

That  which  ought  in  scarce  any  case  to  be 
done^  and  is  most  abundantly  done  (it  has 
already  been  observed),  is,  to  put  an  exclu- 
sion upon  evidence,  on  the  ground  of  danger  of 
deception.  That  which  ought  throughout  to  be 
done,  and  nowhere  has  been  done,  is, — if  legis- 
lation be  the  work  of  reflection,  and  reflection 
pointed  to  right  ends, — to  give  the  benefit  of  it, 
in  the  form  of  instructions,  to  the  judge. 

To  bring  to  view  such  considerations  as,  on 
the  occasion  in  question,  present  themselves 
as  capable  of  being,  in  that  character,  assistant 
to  the  judge,  if  not  in  the  way  of  information, 
in  the  way  of  reminiscence,  —  is  the  object  of 
the  present  section. 

I.  Supposing  admission  given  to  both,  and 
on  the  same  conditions  ;  hearsay  evidence  is 
less  likely  than  extrajudicially  written  evidence 
to  have  originated  in  the  characteristic  fraud: 
and  ( in  so  far  as  its  incorrectness  or  incom- 
pleteness is  regarded  as  not  to  be  apprehended 
otherwise  than  as  the  result  of  such  plan  of 
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fraud)  is  less  untrustworthy  —  may  with  pro- 
priety be  considered  as  acting  with  a  greater 
degree  of  probative  force. 

The  only  case  in  which,  from  either  species 
of  makeshift  and  thence  uninterrogable  evi- 
dence, any  advantage  would  be  to  be  hoped 
for,  is  that  of  a  posthumous  advantage ;  an  ad- 
vantage not  looked  to  as  capable  of  accruing 
during  the  lifetime  of  the  contriver,  to  be  reaped 
by  the  contriver  himself;  but,  after  his  death, 
to  his  family,  or  some  other  person  whose  in- 
terests are  dear  to  him.  For  as  to  the  man 
himself,  if  he  be  in  esse^  a  reasonable  condi- 
tion to  require  of  him  (wheresoever  he  be,  at 
home  or  abroad)  is,  that  he  submit  to  counter- 
interrogation  ;  which  if  he  do,  his  doing  so 
makes.  In  both  cases,  an  end  of  the  makeshift 
evidence. 

In  this  case,  to  make  a  species  of  evidence 
which  shall  be  exempt  from  counter-interroga- 
tion as  well  as  eventual  punishment,  he  has 
his  choice  between  casually  written  evidence 
and  hearsay  evidence. 

Suppose  him  to  choose  casually  written  evi- 
dence. This  (it  being  by  the  supposition  ad- 
missible) is  that  one  of  the  two  that  will  afford 
him  the  best  chance. 

If  he  writes  it  himself,  in  the  name  of  another 
person  not  privy,  this  will  be  an  act  of  forgery ; 
a  punishable  offence,  committed,  in  the  first  in- 
stance, in  prospect  of  a  benefit  expected  to 
accrue  to  others,  and  at  a  time  when  he  will 
not  be  able  to  enjoy  it. 

If  for  the  writing  it  he  engages  an  assist- 
ant, who  is  privy  to  the  fraud,  and  who  writes 
it  in  his  own  character,  here,  indeed,  is   no 
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forgery,  but  here  is  a  fraud  with  an  accomplice, 
in  whose  power  the  contriver  puts  himselft 

If  he  writes  it  himself  in  his  own  person, 
here  is  no  forgery,  nor  is  there  any  person  in 
whose  power  he  puts  himself.  This,  supposing 
both  species  of  makeshift  evidence  receivable 
(viz.  casually  written  and  hearsay),  is,  in  both 

points  of  view  (probability  of  success,  and  secu j. 

rity  against  punishment),  the  most  eligible. 

Thus  stands  the  plan  of  fabrication  by  mean^aK^^As 
of  makeshift  evidence,  on  the  supposition  thaft^^mt 
casually  written  evidence  is  to  be  the  instru—  jhi. 
ment  employed  in  it. 

In  this  way,  a  man  may  use  his  endeavours  U^'^zo 
render  an  undue  service  to  persons  dear  to  himcrm, 
even  without  subjecting  the  evidence  to  th^^cie 
discreditive  observation  of  its  being  iirlf  i  ruin  mt  \g 
evidence.  If  it  be  a  case  in  which  their  titKT  Je 
cannot  be  derived  but  through  himself,  the 
taking  in  quality  of  his  representatives,  m 


but  the  right  which  he  thus  fraudulently  coik"  ^n- 
veys  may  be  drawn  by  him  frdm  anoth'  -.•er 
source.     A  father,   for  example,   may,   by  a 

fraud  thus  shaped,  convey  to  his  son  an  estsiMiBite 
derived,  not  from  the  father's  side,  but  from  t  -=ihe 
mother's. 

Suppose  revenge,  or  gratification  of  causel 
enmity,  the  posthumous  benefit — the  sole  be: 
fit  —  in  view.     Here  the  testimony  stands 
exposed  to  any  such  discreditive  observat 
as  the  above. 

In  this  may  be  seen  by  far  the  most  p»TO- 
mising,  in  other  words  the  most  deceptitioi/5, 
shape,  which  the  characteristic  fraud  can  ^- 
sume.     If  in  this  it  be  not  too  deceptitious  to 
be  admitted,  in  no  other  can  it  be. 


C.V.]  HEARSAY  &  CASUALLY-WRITTEN  COMPARED.  453 

Hearsay  evidence  renders  an  assistant  neces* 
sary.  The  contriver  of  the  fraud  utters  the 
statement  or  narration  in  the  hearing  of  the 
assistant :  so  long  as  the  contriver  lives,  the 
assistant  is  silent ;  for  such  silence  is  what  (as 
above)  the  nature  of  the  fraud  requires :  the 
contriver  dead,  then,  for  the  purpose  of  giving 
effect  to  the  benefit  which  (though  to  him  a 
posthumous  one)  the  contriver  had  in  view, 
comes  the  assistant  forward  with  his  hearsay 
evidence. 

The  inferiority  of  this  species  of  makeshift 
evidence,  in  comparison  of  the  other,  may  be 
seen  in  more  points  of  view  than  one.  If  he 
dies  before  the  contriver,  or  (though  not  till 
afterwards)  before  his  hearsay  evidence  has 
been  judicially  derived, — the  plan  is  defeated : 
so  if  he  expatriates,  or  forgets  his  lesson,  or 
quarrels  with  the  contriver.  So  much  as  to 
comparative  probability  of  success.  Meantime 
he  exposes  himself  to  loss  of  character,  and 
(if  the  law  has  done  its  duty)  to  punishment, 
through  the  infidelity  of  his  assistant. 

The  assistant,  it  is  true,  (so  it  may  easily  be 
managed),  need  not  be  privy  to  the  firaud :  to 
the  intended  assistant  the  false  story  is  nar- 
rated as  if  it  were  true.  In  this  way,  danger 
of  punishment  through  infidelity  is  avoided ; 
but  danger  of  ill  success,  by  reason  of  death 
and  expatriation,  remain  the  same ;  danger  of 
ill  success  through  quarrel,  not  much  less.  But 
the  danger  from  forgetfulness  is  much  greater, 
the  cause  of  remembrance  being  wanting. 
Taking  a  memorandum  might,  it  is  true,  be 
recommended  by  the  contriver  to  the  intended 
innocent  assistant,  or  a  memorandum  put  into 
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hi8  hand.  But  this  circumstance  would  be  still 
more  likely  to  be  remembered  than  any  other ; 
and  in  the  mind  of  the  judge,  if  not  in  that  of 
the  innocent  assistant,  in  his  character  of  de- 
posing witness,  it  would  cast  a  shade  of  sus- 
picion upon  the  scheme. 

The  number  of  innocent  persons  thus  taken 
for  intended  assistants,  might  be  multiplied 
any  amount;    but  by  no  such  multiplicatioDK:::HD 
could  hearsay  evidence,  in  the  character  oi 
an  instrument  of  this  fraud,  be  raised  to 
equality  with  a  letter  or  memorandum  in  writ- 
ing, framed  with  a  view  to  its  officiating  in  th^ 
character  of  an  article  of  extrajudicially  writtes^^^n 
evidence. 

Of  the  authenticity  of  a  script,  framed  fg— »r 
any  such  express  purpose,  proof  cannot,  in  tb^rzie 
nature  of  the  case,  be  wanting.     Where  ad^^  e- 
quate  cause  of  remembrance  is  wanting,  a 
told  is  liable  to  be  lost,  whatsoever  be  the 
her  of  the  hearers.     In  point  of  probability         of 
remembrance,  the  difference  between  the  seei^Er  og 
of  a  fact,  and  hearing  a  relation  of  it,  is  plain^cnly 
infinite. 

II.  Setting  aside,  in  both  instances,  the  ch 


racteristic  fraud,  and  purposed  mendacity,        to 
whatever  purpose  directed;  hearsay  evidei 


seems  in  general  more  likely  to  be  taint  ^d, 
and  moreover  in  a  higher  degree,  with  rsHia- 
terial  incorrectness  and  incompleteness,  tMnan 
extrajudicially  written  evidence  is. 

Extrajudicially  written  evidence  presents    tut 
one  witness  in  whose  person  the  causes  of  ra- 
trustworthiness,  intellectual  and  moral  (sin/^- 
ter  action  of  interest  included),  are  liable  to 
have  place.     It  requires,  indeed,  to  be  tuxtbeu" 
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ticated ;  a  distinct  purpose,  for  which  evidence 
18  necessary :  but,  in  general,  authentication  is 
a  matter  little  exposed  to  doubt ;  and,  more- 
over, proveable  by  witnesses  in  abundance,  none 
of  whom  are  exposed  to  the  action  of  any  of  the 
causes  of  untrustworthiness. 

Hearsay  evidence  presents  always  two  wit- 
nesses, viz.  the  deposing  witness,  and  (unless 
when  the  deposition  is  a  mere  fiction)  the  sup* 
posed  extrajudicially  stating  or  narrating  wit* 
ness :  two  witnesses,  and  the  causes  of  untrust"* 
worthiness  repeatable  upon  each. 

In  case  of  mendacity  on  the  part  of  the 
deposing  witness,  t^e  evidence  is  exposed  to 
a  cause  of  falsehood,  against  which  the  extre^ 
judicially  written  evidence  is  comparatively 
secure.  The  fact,  that,  by  such  or  such  a  person, 
such  or  such  words,  or  words  to  such  or  such 
an  effect,  were  spoken,  is  a  fact  of  the  evanes- 
cent kind, — ^not  of  a  nature  to  leave  behind  it, 
in  any  case,  any  physical  traces,  capable  of 
operating  (if  it  be  true)  in  confirmation  of  it,  in 
the  character  of  circumstantial  evidence. 

Even  in  case  of  veracity  on  the  part  of  the 
deposing  witness,  the  evidence  is  exposed  to  a 
cause  of  error  to  which  extrajudicially  written 
evidence  is  not  exposed.  In  the  case  of  extra- 
judicially written  evidence,  the  discourse  being 
in  written  or  other  permanent  characters,  the 
tenor  of  it  is  fixed ;  whereas,  in  the  case  of 
hearsay  evidence  (especially  if  the  discourse 
run.  into  length),  it  is  frequently  impossible 
for  the  deposing  witness  to  speak  to  the  ver)- 
words ;  and  then  comes  the  uncertainty  whe- 
ther, of  the  words  really  spoken,  the  purport 
attributed  to  them  by  the  aeposing  witness  be 
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a  faithful  representation  ;  whether,  and  how 
far,  the  interpretation  put  upon  them  by  the 
deposing  witness  is  correct.* 

To  multiply  in  this  way  the  number  oH^^f 
hearers,  not  under  any  engagement  of  secrecy,  ^  ^, 
will  be  to  multiply  the  number  of  persons 
whose  conversation  the  story  may  be  conve 
to  some  who  will  know  it  to  be  a  lie,  viewi 
at  the  same  time  in  the  person  of  the  contrivi 
the  author  of  that  lie.  Thus,  of  a  story  whicfacf  Ji 
can  be  of  no  use  to  his  purpose  till  after  hi^.w 
death,  the  credit  will  have  been  destroyed  iti^K  Jn 
his  lifetime. 

Upon  the  whole,  it  appears  that,  so  long 
the  supposed  extrajudicial  witness  is  not  ex 
empted  from  cross-examination,  mischief  in  tk 
way  of  misdecision  would  often  ensue  from 
exclusion  either  of  casually  written  or  of  h 
say  evidence,  and  no  adequate  danger  is  to 
apprehended  from  the  admission  of  it. 

If,  indeed,  the  extrajudicial  witness  we 
exempted  from  cross-examination,  and  his  uir:r  un- 
sanctioned and  unscrutinised  statement  (or,  i^  in 
the  case  of  hearsay  evidence,  his  suppose^» -sed 
statement)  were  received  during   his  kfetinrac: 


*  In  this  particular,  however,  what  ought  not  to 
observation,  is,  that  the  meaning  of  words  spoken  on  an  eitv^^^^tn- 
judicial  occasion,  in  the  way  of  statement  or  narration,  ccc^  ^od- 
ceming  a  fact  to  which  it  may  happen  to  form  the  subject.^^  ^t  of 
an  article  of  evidence,  is  not  more  liable  to  be  misconceive  ^ 

than  the  meaning  of  any  set  of  words  to  which  it 
be\on8idered  as  constituting  the  matter  of  an  offence: 
for  instance,  in  respect  of  which  the  utterer  is  charged 
defamation  ;  or  words  by  means  of  which  the  utterer  is  c 
sidered  as  having  instigated  to,  or,  by  instruction,  assis 
any  other  person  in,  the  commission  of  that  or  any  o-  ^er 
offence  whatever. 
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in  the  place  of  his  judicial  testimony,  much 
danger  of  misdecision  would  be  the  jtesult.  For^ 
in  this  case,  as  any  sort  of  man,  the  most  im- 
trustworthy,  might,  for  the  purpose  of  ^y  suit 
whatsoever,  without  any  the  smallest  danger  to 
himself,  make  evidence,  either  for  his  own  pur^ 
pose,  or  for  the  purpose  of  any  one  who  suborned 
him ;  such  evidence,  being  on  every  occasion  at 
the  command  of  any  person,  would,  in  point  of 
trustworthiness,  in  the  eye  of  reason,  be  worth 
nothing.  If  then,  on  this  consideration,  it  were 
never  to  receive  credence  in  any  case,  justice 
would  be  deprived  of  the  benefit  of  it  in  all 
such  cases  in  which,  had  it  been  adduced,  it 
would  have  been  true,  and  (as  such)  conducive 
to  the  ends  of  justice.  If,  on  the  other  hand,  it 
were  in  general  to  be  admitted  and  receive 
credence,  it  would  be  but  too  apt  to  be  received 
in  cases  in  which  it  would  be  false  and  de- 
ceptitious;  the  known  security  with  which  it 
might  be  manufactured  and  exhibited,  would 
occasion  its  being  manufactured  in  a  multitude  of 
instances  without  stint.  False  claims,  in  a  num- 
ber altogether  unlimited,  would  be  set  up  on  the 
mere  ground  of  the  support  to  be  given  to  them 
by  this  evidence:  and,  since  the  nature  of  the 
evidence  admits  scarce  any  means  or  chance  of 
distinguishing  false  from  true,  the  number  might 
be  so  great,  that,  in  every  instance  in  which  cre- 
dence were  given  to  this  sort  of  evidence, 
deception  and  consequent  misdecision  on  the 
part  of  the  judge  would  be  a  result  more  pro- 
bable than  the  contrary. 

Here  then  would  be  a  double  mischief:  the 
two  opposite  mischiefs  of  undue  credence  and 
undue  discredence,   running  on  at  the  same 
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time.   Out  of  twenty  false  claims,  set  up  on  the 
ground  of  this  evidence,  suppose  it  to  obtain 
credence  in  one  only,  and  to  be  discredited 
in  the  ^neteen  others.    The  amount  of  the  in- 
justice thus  done  in  the  one  case  out  of  twenty, 
would  itself  be  an  enormous  evil :  this  evil  would 
be  the  result  of  undue  credence.  But  the  nine- 
teen instances  in  which  it  were  discredited, 
would  be  sufficient  to  throw  a  general,  and  to  a 
considerable  degree  indiscriminating,  discredit 
upon  this  species  of  evidence :  the  consequence 
would  be,  its  being  discredited  in  a  number  o 
instances  in  which,  it  being  true,  the  discredi 
thus  cast  upon  it  would  be  productive  of  mis- 
decision  and  injustice. 

True  it  is,  that,  —  on  the  supposition  that  i 
were  generally  known  to  be  admissible,  when 
from  death  or  other  causes,  the  extrajudici 
witnesses  were  no  longer  exposed  to  cross 
examination,  —  motives  for  the  fabrication  of  i 
in  the  hopes  of  its  serving  a  man's  purpose  afle^^^^r 
his  death,  would  not  be  altogether  wanting.  Bi»^  a  "it 
as,  in  such  case,  the  inducement  for  the  fabrE 
cation  of  it  would,  in  comparison,  be  extreme 
feeble ;  the  quantity  of  it  fabricated,  if  an 
would  be  proportionably  inconsiderable.  The  i 
stances,  if  any,  in  which  it  were  thus  fabrica 
and  false,  would  scarcely  be  equal  in  num 
to  the  instances  in  which  it  would  be  true, 
conducive,  orevenjiecessary,  to  the  fulfilment 
the  ends  of  justice.  But  in  the  instances 
which  it  were  false,  it  would  not  follow  by 
means  that  because  admitted  it  must  obt 
credence,  and  be  regarded  as  conclusive.  T 
possibility  of  its  having  originated  in  the  c 
racteristic  fraud,  would  be  an  obvious  object! 
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a  species  of  psychological  circumstantial  evi- 
dence, that  could  never  fail  to  be  opposed  to  it : 
and,  being  by  the  supposition  false,  it  would  find 
itself  counter-evidenced  and  opposed  at  the 
same  time  by  as  many  true  facts  as  happened 
to  be  brought  forward  by  whatever  true  evi- 
dence the  cause  happened  to  afibrd.  Under 
these  circumstances,  there  seems  little  danger 
of  its  being  taken  for  more  in  each  given  case, 
than  in  that  same  case  it  were  really  worth : 
no  more  in  the  case  of  this  transmitted  evidence, 
than  in  the  case  of  immediate  evidence. 
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CHAPTER  VL 


OF  SUPPOSED  WRITTEN  EVIDENCE,  TRANS- 
MITTED THROUGH  oral;  OR  MEMORITER 
EVIDENCE.* 

The  supposed  written  evidence  may  either 
be  of  the  nature  of  casually  written  evidence, 
or  of  written  preappointed  evidence  (private  or 
public,  contractual  or  official). 

Its  trustworthiness  will  accordingly  be  varied 
according  to  the  nature  of  its  supposed  source : 
the  medium  through  which  it  is  transmitted, 
being  supposed  the  same  in  both  cases. 

When  the  alleged  writing  (supposing  it  oral) 
is  of  the  nature  of  casually  written  evidence,  the 
report  thus  made  of  it  from  memory,  it  is 
evident,  (be  the  reporter  who  he  may,  be  he 

*  In  its  original  import,  the  term  memoriter  is  not  more 
properly  applicable  to  this  modification  of  transmitted  evi- 
dence, than  to  hearsay  evidence:  since  the  subject  of 
recollection,  or  pretended  recollection,  may  as  well  be  a  sup- 
posed oral,  as  a  supposed  written,  discourse. 

But,  in  the  language  of  classical  education,  the  term 
memoriter  is  already  in  use,  to  designate  the  sort  of  exercise 
which  consists  in  getting  by  heart,  committing  to  memory,  a 
portion  of  a  book  :  a  portion  of  a  poem,  for  example. 

Even  in  the  age  of  original  Latinity,  memoriter  habitaoratiOf 
says  Cicero,  (Acadcm,  Quest,  iv.  9.),  to  express  a  speech  com- 
posed and  got  by  heart. 
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in  all  respects  ever  so  trustworthy),  must  in 
trustworthiness  be  inferior  to  what  the  article 
of  casually  written  evidftice  would  have  been, 
had  it  itself,  and  without  passing  through  any 
such  medium,  been  presented  to  the  senses  of 
the  judge. 

In  the  case  of  memoriter  evidence  of  this 
description,  the  characteristic  fraud  is  this.  For 
his  own  advantage,  or  for  the  advantage  of  a 
person  dear  (privy  or  not  privy),  Stellio,  having 
fabricated  or  altered  a  script,  puts  it  in  the  way 
of  Memor,  and  then  withdraws  it  again ;  to  the 
end  that  Memor,  having  informed  himself  of  the 
contents,  may,  on  being  judicially  examined, 
report  them  in  the  character  of  a  memoriter 
witness. 

In  respect  of  trustworthiness  (the  charac- 
teristic fraud  out  of  the  question),  in  a  general 
point  of  view,  this  species  of  transmitted  evi- 
dence may  be  apt  to  appear  scarce  distinguish- 
able from  the  more  ordinary  modification, 
supposed  oral  through  oral,  i.  e.  hearsay  evi- 
dence. In  the  supposed  source  of  information 
consists  the  only  difference :  the  medium,  the 
chief  source  of  deception,  is  the  same. 

On  a  closer  examination,  it  will  present  some 
not  altogether  inconsiderable  differences,  re- 
sulting principally  from  the  nature  of  the  script, 
as  above  diversified. 

To  understand  the  relation,  and  measure  the 
difference,  a  distinction  must  be  made  between 
the  danger  of  mendacity,  and  the  danger  of 
incorrectness. 

In  the  case  of  a  supposed  script  amounting 
(if  genuine)  to  no  more  than  an  article  of  casu- 
ally written    evidence,  much    of  course   will 
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depend  upon  the  particular  nature  of  the  script. 
If  it  be  altogether  anomalous,  such  as  a  letter, 
or  a  loose  memorandufti  made  not  in  the  way  oi 
any  regular  business ;  the  difference  in  this  re- 
spect between  feigned  memoriter  evidence,  and 
feigned  hearsay  evidence,  will  be  scarce  dis- 
cernible. If  it  belong  to  any  regular  class  oSfc-  f 
scripts,  such  as  the  shop-book  of  a  shop-keeper,,.^  *, 
or  any  book  of  accounts  kept  in  regular  form,,.:,  ^t 

though  by  a  person  not  embarked  in  any  profit > 

seeking  occupation;  the  sphere  of  mendaciom 
invention  will  be  proportionably  confined.     T( 


obtain  credit,  the  supposed  script,  according  tJariJmo 
the  mendacious  account  given  of  it,  must  wea^^mr 
a  certain  degree  of  conformity  to  scripts  of  th^^  ^e 
like  sort:  it  must  be  so  far  consistent  vritt^^Ji 
those  true  facts  which  the  nature  of  the  cas^^e 
cannot  but  afford,  as  not  to  be  exposed  to  receiver  ~^ 
contradiction,  on  the  ground  of  improbabilit 
from  circumstantial  evidence. 

In  the  case  where  the  script  was,  or  (if  i 
had  been  really  existing)  would    have 
an  article  of  preappointed  evidence  —  say 
article  of  contractual  evidence,  (a  deed  of  coi 
veyance), — the  field  of  mendacious  invention 
in  general  still  more  narrowly  limited  :  thougfcnr^ 
in  this  respect,  much  of  course  will  depend  upo 
the  nature  of  the  deed :  and  so  in  the  case 
official  evidence. 

In  the  case  of  an  article  of  contractual  ev 
dence,  a  man's  chance  for  succeeding  in  h' 
plan  of  imposition  will  depend  not  only 
his  acquaintance  with  the  circumstances  of  tl 
parties  or  supposed  parties,  but  on  his  acquain. 
ance  with  the  dispositions  made  on  that  subje 
by  the  law. 
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In  like  manner,  in  the  case  of  an  article  of 
official  evidence,  his  success  will  naturally  be 
more  or  less  dependent  on  his  acquaintance 
with  the  course  of  business  as  carried  on  in  that 
office. 

By  this  necessity  of  appropriate  information, 
as  a  condition  sine  qud  turn  ^  to  the  planning  and 
carrying  on  an  imposition  of  this  kind  with  any 
promising  prospect  of  success, — not  only  is  the 
source  of  danger  reduced  to  the  testimony  of  a 
comparatively  narrow  description  of  persons, 
but  to  that  sort  of  description  of  persons  who, 
by  reason  of  mental  culture  and  situation  in 
life,  may  naturally  be  expected  to  be  above  the 
ordinary  level  in  point  of  trustworthiness. 

In  respect  of  the  danger  of  incorrectness 
(mendacity  out  of  the  question),  where,  as  here, 
the  source  of  the  evidence  is  a  discourse  fixed 
by  the  permanent  signs  of  written  discourse,  it 
seems  to  possess  a  probative  force  considerably 
stronger  than  ordinary  hearsay  evidence  never 
consigned  to  writing. 

In  the  case  of  a  purely  oral  discourse,  the 
original  received  its  birth  and  death  at  the  same 
instant :  the  impression  left  by  it  on  the  con- 
ception, however  faint,  cannot  at  any  subse- 
quent time  be  strengthened :  however  incorrect, 
it  can  never  afterwards  be  corrected.  In  the 
case  of  a  discourse  committed  to  writing,  what 
is  possible,  indeed,  is,  that  the  glimpses  caught 
by  the  eye  may  have  been  as  faint  or  as  incor- 
rect as  the  glimpses  caught  by  the  ear,  in  the 
other.  On  the  other  hand,  nothing  hinders 
but  that  the  view  taken  of  it  may  have  been 
as  attentive,  as  correct,  and  as  often  repeated, 
as  could  be  desired.  • 
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For  the  reason  given  above,  the  chances  in 
favour  of  correctness  may  naturally  be  expected 
to  be  in  general  somewhat  greater  in  the  case 
of  the  preappointed,  the  contractual  or  official 
script,  than  in  the  case  of  the  purely  casual 
article  of  written  evidence.  In  the  case  of  the 
contractual  species  of  script  (the  deed  of  con- 
veyance more  especially),  the  melnory  of  the 
idiosyncratic  particulars  will  naturally  (to  a 
professional,  or  in  other  words  practised,  mind) 
be  assisted,  and  the  field  of  recollection  nar- 
rowed, by  the  general  form  of  the  species  of 
deed ;  by  those  parts  of  the  context  which 
belong  in  common  to  deeds  of  that  sort. 
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CHAPTER  VII. 


OF  SUPPOSED  ORAL  EVIDENCE,  TRANSMITTED 
THROUGH  M'RITTEN  ;  OR  MINUTED  EVf- 
DENCE, 

If  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken,  be  an  official  person, 
acting  in  virtue  of  his  office ;  and  the  discourse 
which  he  is  committing  to  writing  be  the  dis- 
course of  a  person  by  whom,  on  the  delivery  of 
it,  he  is  addressed  in  his  official  character; 
such  evidence  is  a  species  of  preappointed 
evidence,  official  evidence :  and,  in  a  word, 
if  the  purpose  for  which,  or  occasion  on  which, 
the  minute  is  thus  made,  be  a  judicial  purpose 
or  a  judicial  occasion,  the  discourse  thus  orally 
exhibited  and  minuted  is  neither  more  nor  less 
than  a  mass  of  judicial  testimony.  The  minutes 
taken  of  the  deposition  of  a  judicial  witness, 
whether  spontaneously  exhibited,  or  extracted 
by  interrogatories, — taken  whether  by  the  judge 
himself,  or  by  a  scribe  of  his  in  his  presence, — 
belong  to  this  head  of  evidence. 

If  the  person  by  whom  the  minute  is  sup- 
posed to  have  been  taken  be  not  an  official 
person,  this  species  of  evidence  is  of  a  nature 

VOL.   Iir.  H  II 
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that  presents  itself  as    having  been   already"- 
included  (or  at  least  as  capable  of  being  in 
eluded)  under   the  denomination  of  casually 
written  evidence. 

If,  in  a  memorandum  or  letter,  mention 
made  of  a  supposed  fact,  that  fact  may  as  we 
consist  of  a  discourse  supposed  to  have  bee 
•holden  by  another  person,  as  of  any  thing  el 
If  mentioned  as  being  holden  by  another  pe 
son,  it  may  be  mentioned  as  being  holden  b^ 
him  either  at  the  very  time  of  its  being  th 
committed  to  writing  (as  in  the  case  of  a  judiizzzi- 
cial  deposition  or  examination,  as  above 
tioned),   or  at  any  preceding  point  of  tim 
separated    from    that   point   of  time   by 
distance. 

In  general,  the  judicially-scrutinized  tes 
mony  of  any  given  person  will,  in  all  poiriaiti 
taken  together,  be  more  trustworthy  than  t:I3ie 
casually- written  evidence  of  the  same  persc^rn; 
a  memorandum  or  letter  written  by  him.  i^ct 
instances  are  not  wanting  in  which  casuaUSy- 
written  evidence  will  present  a  preponder^ant 
probability  of  standing  the  closest  to  the  tr«^  tb. 

In  the  presence  of  Oculatus,  a  transact:.'ion 
takes  place,  of  which,  on  that  same  day,      ht 
gives  an  account  in  a  letter  to  a  friend.    S'^up* 
pose  Oculatus  a  man  of  probity,  and  either  'VOt 
exposed  to  the  influence  of  any  sinister  inter^3^ 
or  too  firm  to  be  drawn  aside  by  it ;  and  s^up* 
pose,  at  the  same  time,  that  either  disceinnB.cot 
or  accident  has  rendered  his  account  of  it,  ^ot 
only  correct  as  far  as  it  goes,  but  comptete; 
nothing  can  be  more  evident,  than  that  sucli  a 
letter  will  present  a  much  more  satisfactoiy       f  * 
account  of  the  matter  than  could  reasonably  be      |^ 
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expected  from  the  judicial  testimony  of  the 
same  person,  examined,  though  in  the  best 
mode,  at  a  distunee  say  of  twenty  or  thirty 
years  after  the  event. 

Ceteris  paribus,  the  chance  which  an  article 
of  casually-written  evidence  has  of  being  supe« 
rior  in  trustworthiness  to  the  judicial  testimony 
of  the  same  person,  will  be  in  the  direct  ratio 
of  the  interval  of  time  elapsed  between  the  day 
of  the  event  and  the  day  of  the  examination.* 

The  length  of  time,  as  above,  being  given ;  the 
advantage  of  the  casually-written  evidence,  in 
comparison  with  the  judicial  testimony,  will  be 
inversely  as  the  apparent  relative  importance  of 
the  transaction,  the  importance  which  it  pos^ 
sesses  in  his  eyes.  The  real  absolute  import* 
ance  will  no  otherwise  contribute  to  strengthen 
in  his  mind  the  impression  made  by  it,  than 
in  AS  fiBtr  as  its  eventual  importance  happens 
to  be  apparent  to  him,  and  to  be  the  same  in 
the  instance  of  that  particular  individual  as  it 
would  be  to  an  average  individual  in  hit 
place. 

Nor,  in  ordinary  instances  at  least,  will  the 
importance  of  the  fact,  any  other  than  its  rela^ 
tive  importance  with  respect  to  the  percipient 
witness  himself,  (that  is  to  say,  its  connexion, 
real  or  supposed,  with  his  own  happiness), 
afford  security  for  permanence  and  accuracy 
of  recollection. 

The  state  of  the  witness's  mind  at  the  ti^ae 

^  Or,  to  speak  more  correctly,  instead  of  the  day  of  tbe 
examination,  we  should  rather  put  the  day  on  which  i&e 
fecolbction  of  the  witness  came  to  be  pointed  to  the  snbfeet, 
1^  the  information  that  bis  testimony,  in  the  j«dici|d  form, 
would  be  called  for. 
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is  another  circumstance  by  which  the  strength 
of  the  impression  made  by  the  transaction  at 
the  time,  and  thence  the  strength  and  accuracy 
of  his  recollection  of  it,  cannot  but  be  in  a  very 
considerable  degree  influenced.  If,  by  business 
of  a  more  interesting  nature  to  himself,  his 
attention  be  pointed  another  way,  —  especially 
if,  by  the  urgency  of  it  in  point  of  time,  hu 
mind  have  been  put  into  a  hurry, — the  impres-' 
sion  made  by  the  transaction  in  question  may 
be  slight,  indistinct,  and  fleeting,  and  his  re- 
collection of  it  proportionably  uncertain  and 
confined ;  although,  in  other  circumstances,- 
the  impression  made  by  a  transaction  of  that 
same  nature  might  have  been  sufficiently  strcmg, 
distinct,  and  permanent. 

A  still  better,  and  in  every  case  without 
exception  a  more  trustworthy,  lot  of  evidence, 
than  can  be  constituted  by  judicial  testimony 
alone,  (how  well  soever  the  examination  be 
conducted),  is  that  which  consists  of  the  judicial 
testimony  of  the  same  person,  with  an  article 
of  casually- written  evidence  of  his  inditing  (a 
letter  or  memorandum  of  his  penning)  at  the 
time  (or,  if  after,  the  sooner  after  it  the  better) 
for  his  assistance  :  the  script  being  at  the  same 
time  produced,  or,  at  the  demand  of  either 
party,  ready  to  be  produced.  Against  incom- 
pleteness on  either  side,  there  is  the  security 
afforded  by  examination  and  cross-examination ; 
against  mendacity  and  bias  on  one  side,  there  is 
the  security  afforded  by  cross-examination; 
against  simple  incorrectness  on  either  side, 
there  is  the  security  afforded  by  the  fortunate 
jscript,  the  fortunate  letter  or  memorandum,  the 
article  of  casually- written  evidence. 
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This  composite  sort  of  evidence,  when  the 
written  element  happens  to  present  itself,  may 
be  regarded  as  a  sort  of  super-ordinary  lot  of. 
evidence,  still  better  than  that  which  in  general 

Sisses  under  the  denomination  of  the  best, 
ut,  eligible  as  it  is  when  it  is  to  be  had,  it 
would  evidently  be  a  vain  arrangen^ent  to  exact 
it  in  all  cases,  or  even  to  place  it  upon  the  foot- 
ing of  regular  and  ordinary  evidence ;  since  the 
existence  of  it  is  merely  fortuitous,  depending 
altogether  upon  the  free  pleasure  and  accidental 
disposition,  as  well  as  literary  endowments,  of 
the  witness.  If  it  could  be  required  by  law,  it 
would  come  under  the  notion  of  preappointed 
evidence.* 

*  A  mass  of  evidence  of  this  description  may  be  considered 
at  constituting  either  one  complex  lot  of  evidence,  or  two 
ample  ones  emanating  from  the  same  source :  whether  it  be' 
to  be  spoken  of  under  the  one  denomination  or  the  other,  is 
Mnifiestly  a  mere  question  of  words.  * 
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CHAPTER  Vni. 

or     SUPPOSED     WRITTEN     SVIDKNCB,    TRAN 
MITTED     THROUGH     WRITTEN  ;      OR     TRA 
8CRIPTITIOU8    EVIDENCE. 

Sect.   I.  —  A  transcript,  what — Modes  qf 

transcription. 

On  the  occasion  of  this,  as  of  other  modifies^* 
lions  of  transmitted  evidence,  the  main  object 
of  inquiry  are  still  two :  1 .  What  shall  be 
ceived  ?  and,  2.  Whatever  comes  to  be  receii 
by  what  consideration  shall  the  estimate  fonabed 
of  it,  in  respect  of  comparative  tmstwortfainB  0$, 
be  directed  ? 

But,  previously  to  our  entrance  into  this  in- 
quiry, the  bounds  of  the  object  must  be  f>^' 
viously  fixed,  and  its  several  modifications  cXs- 
tinguished. 

By  a  transcript^  taken  in  its  largest  8ei3j5B, 
may  be  understood  any  discourse  which,  b^iog 
expressed  by  permanent  signs  or  characters* 
is  proposed  as  capable  of  producing,  in  the  'VWiy 
of  evidence,  the  same  efiect  as  another  discoimwc, 
which,  being  also  expressed  by  permaoeot 
signs,  is  with  reference  to  it  termed  the  originoL 

Under  this  most  general  description  are  com- 
prehended three  modifications  :  — 

1 .  A  transcript  which  is  such  in  tenor :  a  copy 
taken  verbatim  et  literatim. 
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2.  A  transcript  in  purport  onlj/,  without  be- 
ing such  in  tenor.  Couched  in  a  set  of  words 
more  or  less  different,  it  contains  what  is  looked 
upon  as  conveying  precisely  the  same  sense. 
To  this  head  belong  tramlatians  made  into 
other  languages. 

3.  A  transcript  in  effect  only.  Not  professing 
to  contain  so  much  as  the  purport  of  the  original, 
at  any  rate  not  the  whole  of  the  purport,  it  pro- 
fesses to  contain  that  which,  with  reference  to 
the  purpose  in  question,  is  sufficient  for  the 
purpose.  To  this  head  belong  contracts  and 
abridgments. 

A  transcript  in  tenor  is  a  transcript  both  in 
purport  and  effect:  a  transcript  in  purport  is 
also  a  transcript  in  effect. 

A  transcript  in  tenor  is  that  modification 
inrhieh  seems  the  most  apt  to  be  presented  by 
the  word ;  but  the  others  have  little  less  claim 
to  consideration,  and  they  also  may  be  naturally 
expected  to  be  considered  under  this  head.  Let 
thia  be  examined  in  the  first  place.  Whatever 
is  said  in  relation  to  this  principal  and  most  pro- 
per modification,  will  serve  as  a  model  and 
standard  of  reference  for  whatever  there  may  be 
^K^casion  to  say  of  the  two  others. 

For  making  transcripts  (understand  tran<- 
w^ripts  in  tenor),  the  word  transcript  being 
^ken  in  the  most  extensive  sense,  there  are 
divers  modes,  performed  by  so  many  cor- 
i*espondent  operations.  Not  being  altogether 
"upon  a  par  in  respect  of  probability  of  correct- 
xie^s,  they  require  on  that  accoupt  to  be  dis* 
tanguished. 

1 .  One  is,  writing,  in  the  more  common  and 
oonfined  sense  of  the  word :  writing  with  pen 
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and  ink.    This  is  the  most  in  use,  except  in  the 
case  where  transcripts  of  the  same  original  are 
required  in  large  numbers,  as  in  the  case  of 
.   2.   Printing:    including  the  old-established 
mode  by  moveable  types,  and  the  mode 
modern  invention  in  solid  masses,  called 
typage. 

3.  Engraving,  in  the  case  where  the  cha 


racters  are  to  be  taken  off  in  the  way  of  impres —  -.- 
sion :  as  in  the  ordinary  case  of  engraving  oi 
copper,  pewter,  wood,  glass,  &c. 

4.  Sculpture  :  in  the  case  where  no  impn 
sions  are  meant  to  be  taken  off. 

5.  Painting  in  various  ways :   which  is  big — if 
an  elaborate  mode  of  writing,  comparatively 
little  use.* 

In  the  case  of  the  recently  invented  mode 
writing  with  two  or  more  pens  at  once, 
distinction  between  original  and  transcript  h\ 
it  is  evident,  no  place :  except  in  so  far  as, 
an  independent  act  of  authentication,  one 
more  of  such  draughts  or  copies  should 
thus  to  be  distinguished  from  the  rest. 

So  in  the  case  of  the   anteriorly  invent=:ed 
mode  of  taking  off  impressions  from  writing. 

As  between  one  mode  of  transcription 
another,  the  probability  of  correctness,  fraa^od 
apart,  will  depend  on   the   following  circuHiBiD- 
stances : — 

1.  The  number  of  persons  employed  in  ^^e 
making  and  verification  of  the  transcript. 

2.  The  degree  of  attention  requisite,  and    :xia- 
turally  to  be  expected,  on  the  part  of  each. 

*  Add  to  these  lithography,  which,  when  this  work.  WB$ 
written,  had  scarcely  been  applied  to  the  multiplication  o/ 
copies  of  a^  written  document. — Editor. 
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3.  The  degree  of  publicity  with  which  errors 
in  general  will,  in  the  instance  of  each,  be 
likely  to  be  known  and  noticed. 

On  all  these  accounts  taken  together,  print- 
ing seems  to  present  a  superior  chance  for 
correctness,  in  comparison  of  writing.* 

As,  by  writing,  a  transcript  may,  for  practical 
purposes,  be,  by  means  of  due  examination  and 
verification,  put  upon  a  level  with  the  original ; 
80  may  printing,  and  with  still  greater  facility 
and  certainty. 

*  Why  80?  1.  Because,  in  the  natural  state  of  things,  the 
printer,  having  no  particular  interest  in  an^  legal  use  to  which 
It  may  happen  to  Uie  document  to  be  applied,  occupies  in  this 
respect  a  station  analogous  to  an  official  one.  By  a  printer 
I  mean  a  person  exercising  his  function  in  the  ordinary  way 
of  trade :  not  to  speak  of  a  printer  employed  in  the  prmting 
of  laws  or  other  legal  documents,  by  authority  of  govern- 
ment. 2.  Because  the  printer  is  in  every  instance  either 
actually  known,  or  capable  of  being  known,  as  the  workman 
of  his  own  works :  his  livelihood  depends  upon  the  reputation 
of  them  in  point  of  correctness ;  and  the  correctness  or  in- 
correctness of  them  is  subjected  to  the  eyes  of  a  number 
of  witnesses  and  judges  gmter,  beyond  comparison,  than 
usually  has  place  in  the  case  of  any  transcript  performed  by 
hand. 

Superior  as  this  mechanical  mode  of  imitation  is  in  the 
character  of  a  security  against  incorrectness,  it  is,  at  the  same 
time,  deficient  in  the  character  of  a  security  against  spurious- 
ness :  but,  in  this  character,  nothing  is  more  easy  than  to  put 
it  upon  a  level  with  a  manual  script  or  transcript;  whatever 
mark  of  authentication  (signature  of  the  name,  for  instance) 
serves  for  impressing  die  character  of  authenticity  upon  the 
whole  tenor  of  a  sheet  of  manuscript,  will  serve,  in  a  degree  not 
inferior,  for  impressine  the  like  character  upon  a  sheet  of  letter- 
press :  will  serve,  and  in  a  degree  considerably  superior.  On 
an  instrument  written  in  manuscript,  interpolations  and  other 
alterations  are  introducible  but  too  easily,  especially  if  per- 
formed by  the  same  hand :  in  'the  case  of  letter-press,  any  such 
alterations  are  as  yet,  perhaps,  without  example,  and  might, 
at  any  rate,  be  made  impracticable. 
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In  the  case  of  laws,  and  all  other  documents 
of  a  public  nature  that  are  consigned  to  print, 
the  printed  copies  ought  to  be  placed,  by  ap* 
pointment  of  law,  upon  the  same  level  as  the 
original « 

Reason,  In  the  case  of  laws,  the  printed 
copy  is  the  only  standard  to  which  access  is 
rendered  possible  to  the  people,  who,  at  their 

il,  are  bound  to  pay  obedience  to  them. 

In  whatsoever  cases  forgery  in  the  way 
writing  is  made  punishable,  forgery  in  the 
of  printing,  for  the  same  purpose,  ought  to 
madepunishable  in  the  same  manner. 
Examples : 

1 .  Forgery  of  laws :  whether  in  the  way 
fiibrication  or  falsification. 

2.  Forgery  of  a  deed  of  administration :  su 
as  proclamations,  nominations  to  offices,  orde: 
issued,  to  public  functionaries. 

8.  Forgery  of  articles  of  intelligence,  or 
vertisements,  in  a  newspaper  published  und 
the  direct  orders  of  government. 

4.  Forgery  of  articles  of  intelligence,  or 
Tertisements.  in  any  private  newspaper ;  to 
appearance  of  the  paper  current  under  thai 
title  being  counteifeited  by  a  person  other  than 
the  accustomed  publisher. 

Reason.  In  the  case  of  fraud,  if  any  one  of 
the  possible  modes  of  transcription  were  left 
unincluded  in  the  penal  consequences,  fraud  in 
that  shape  would  be  without  a  check ;  and  be- 
mff,  as  often  as  it  succeeds,  alike  mischievous,  in 
whatever  shape,  there  is  no  reason  why  it  should 
be  exempted  m  one  shape,  more  than  in  another. 

In  regard  to  a  transcript  professing  to  be 
such  in  tenor,  a  distinction  must  be  talien  be- 
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tweeii  a  traiiticript  veritied,  aiid  a  transcript 
l^iverified,  or  (^which  comes  to  the  same  thing) 
Hot  known  to  have  been  verified. 
*  By  a  transcript  verified  in  tenor,  1  understand 
a  transcript,  the  conformity  of  which  {i.e.  of  the 
tenor  of  it)  to  the  tenor  of  the  original,  has 
been  sufficiently  established  for  every  judicial 
purpose ;  at  least  for  the  judicial  purpose  to 
which,  on  the  occasion  in  question,  it  is  pro- 
posed to  be  applied. 

-  Verification  is  to  a  transcript,  what  authenti- 
cation is  to  an  original.  By  what  means  this 
•ffect  may  most  advantageously  be  produced,  is 
a  topic  of  consideration  that  may  be  posted  otf 
to  aseparate  bead,  with  as  much  advantage,  and 
with  as  little  inconvenience,  in  this  case  as  in 
tfaat  other,  and  for  the  same  reason.* 
ft  Supposing  the  transcript  verified,  —  verified 
♦ccordingto  the  import  of  the  term  as  just  fixed, 
j*^  it  thereby  becomes  dismissed  in  effect  from 
"*fce  present  subject.     It  is  alia'  cUdeni,  a  perfect 

quivalent  for  the  original ;  it  can  no  longer  be 

lOnsidered  with  propriety,  with  consistency  at 
tst,  in  the  light  of  makeshift  evidence. 
What  follows  is,  therefore,  to  be  confined  in 
application  to  the  case  of  a  transcript  not 
■fied :  eitlier  not  known  to  have  been  verified 

/  any  means,  or  at  least  not  known  to  have 

wen  verified  by  sutHcieot  means. 

SCCT.  II. —  Sources  of  milrusttvorthiness  in  tran- 

b^  scr'^itious  evidence.    Hmrsay  and  transcrijai- 

L^i'oiW  evidence  compared,  in  respect  of  probative 

Zf/orce. 

►  lA ppi. I E D    to    transcripturai    evidence,    the 

•    Sfe  Book  VII.    AUTIIENTICATIOK. 
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description  of  the  characteristic  fraud, —  the 
fraud  liable  to  be  practised  without  detection,  if 
the  transmitted  evidence  were  to  be  received  on 
the  same  footing  as  the  original, —  is  as  follows. 
A  man  falsifies  a  real  original,  or  fabricates  a 
spurious  one,  to  the  end  that,  a  transcript  (here 
understand  in  tenor)  being  made  of  it,  the  effect 
of  a  forged  script  may  be  produced;  at  the  same 
time  that,  the  falsified  or  spurious  original 
being  destroyed,  and  thence  no  longer  pro- 
ducible, the  fraud  may  by  that  means  pass  un- 
detected. 

In  the  case  of  the  characteristic  fraud,  as 
above  described,  the  falsity,  so  far  as  the 
written  evidence  is  concerned,  is  confined  to 
the  extrajudicial  part  of  the  evidence.  The 
object  is  distorted,  or  a  fallacious  object  is 
fabricated,  or  the  true  one  falsified;  but  the 
medium  (for  any  thing  that  appears)  is  correct 
and  pure. 

Here,  however,  as  elsewhere,  though  com- 
plicity on  the  part  of  the  writer  of  the  transcript 
(privity,  which  is  as  much  as  to  say  complici^) 
is  not  of  the  essence  of  the  fraud,  neither  is  it 
excluded  by  it.  The  firaud  may  have  been  com- 
mitted, and,  having  been  committed,  may  ulti- 
mately, or  for  the  time,  have  succeeded,  whe- 
ther the  vice  of  the  original  was  or  was  not 
known  to  the  maker  of  the  transcript,  at  the 
time  of  his  making  it. 

Setting  aside  the  characteristic  firaud ;  in  the 
case  of  this,  as  of  other  transmitted  evidence, 
for  one  source  of  true  information,  there  are  two 
sources  of  untrustworthiness  and  deception: 
I.  If  there  be  an  original  from  whence  the 
transcript  was  made,  that  original  may  have 
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been  spurious,  fraudulently  altered,  or  simply  in- 
correct: 2.  The  pretended  transcript  may  have 
had  no  original,  or,  being  taken  from  an  original, 
may  by  fraud  or  by  accident  be  incorrect. 

To  be  spurious  or  incorrect,  whether  from 
mendacious  design  or  from  accident,  is  what 
may  have  happened  (it  may  be  said)  to  any 
single  script,  considered  in  the  character  of  an 
original,  or  pretended  original ;  and  on  that 
account,  these  causes  of  un trustworthiness 
ought  not  to  be  set  down  to  the  account  of 
the  supposed  transcript,  as  such.  True:  but 
in  the  case  of  a  script  purporting  to  be  an 
original,  and  chargeable  either  with  spurious- 
ness  or  incorrectness,  it  may  happen  to  it  to 
wear  upon  the  face  of  it  marks  of  the  spuri- 
ousaess,  or  marks  of  the  incorrectness,  such 
as  upon  the  face  of  a  transcript  would  not  be 
equally  open  to  observation. 

Moreover, —  in  the  case  where  the  script,  to 
present  the  appearance  of  an  original,  would 
require  to  present  the  appearance  of  being 
authenticated,  (for  example,  by  the  person  or 
persons  whose  discourse  it  purports  to  be,  with 
or  without  the  signature  of  any  other  person  or 
persons  in  the  character  of  attesting  witnesses); 
if  the  supposed  transcript  were,  without  having 
been  verified,  to  be  received  on  the  same  foot- 
ing as  an  original ;  a  person  intending  fraud 
'would  find  a  much  better  chance  of  success 
and  safety  in  the  making  of  a  pretended  tran- 
script of  the  tenor  in  question,  than  in  the  fabri- 
cation of  a  spurious  original,  or  the  fraudulent 
alteration  of  a  really  existing  one ;  since  the 
neans  of  detection  capable  of  being  afforded  by 
the  spurious  signatures  in  the  one  case,  and  the 
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obliterations,  additions,  or  substitutions,  in  the 
other,  would  all  be  avoided  by  the  expedient  of 
the  pretended  transcript. 

So  far  as  simple  incorrectness,  the  result  of 
accident,  clear  of  design  and  mendacity,  is  con- 
cerned, this  species  of  transmitted  evidence, 
supposed  written  through  written,  will  appear 
much  superior  in  trustworthiness  to  hearsay 
evidence;  and  that,  whether  the  supposed 
script  which  is  the  supposed  source  of  the  evi« 
dence,  or  the  indubitably  existing  script  consti^ 
tuting  the  medium  through  which  the  other  is 
supposed  to  be  conveyed,  be  considered. 

1  •  As    to  •  the    supposed  original  (whether 
really  existing  or  not),  it  may  either  be  of  thi 
nature    of  preappointed    evidence,   or  of  tht 
nature  of  casually-written  evidence.    If  it  be  oi 
the  nature  of  preappointed  evidence,  the  trusts 

worthiness  of  the  discourse  contained  in  it,  is,  b] 

the  sup]>osition,  placed,  in  one  way  or  other,  upocar  ^n 
a  superior  footing.  The  lowest  footing  on  whicIB'^h 
it  can  stand,  is  that  of  casually-written  evidence 
and  this  (as  hath  already  been  seen)  present 
in  the  nature  of  it,  a  security  against  incorrect^^^- 
ness,  superior  to  that  which  naturally  belonj 
to  oral  discourse.  Writing,  in  the  very  natui 
of  the  operation,  requires  a  degree  of  attei 
tion  and  recollection  more  than  is  required 
speaking. 

2.  On  the  part  of  that  one  of  the  two  pei 
concerned,  whose  writing  constitutes  tne  m;^ 
dium  through  which  the  supposed  tenor  of 
original  is  transmitted,  —  the  superiority  of^tsmk 
modification   of  transmitted  evidence  as  wi^^ 
over  supposed  oral  through  oral  as  suppw^ 
written  through  oral,  is  easily  discernible. 
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.  In  the  case  of  supposed  oral  through  oral; 
tte  judicially-reporting  witness,  at  the  time 
when  the  supposed  extrajudicial  statement 
presented  itself  to  his  ear,  caught  it  as  he 
could,  caught  it  as  it  flew.  Uk  may  have  mis- 
conceived it  from  the  first :  he  may  have  for- 
gotten it  in  any  part,  or  misrecollected  it  after- 
wards. The  writer  of  the  transcript  has  the 
original  all  along  before  him,  and  commits  not 
to  writing  so  much  as  a  word  till  he  is  satisfied 
that  his  conception  of  it  is  just :  and  no  sooner 
,is  a  word  thus  fixed,  than  the  preservation  of 
^h  is  placed  on  a  ground  much  stronger  than 
«ny  that  could  be  given  to  it  by  the  firmest 
jnemory. 

-  2.  In  the  case  of  supposed  written  through 
•ral,  the  judicially-reporting  witness  may  or 
may  not  have  had  his  own  time  for  the  forming 
of  his  conceptions  in  relation  to  the  contents  of 
tiie  script.  But,  let  the  time  actually  taken  by 
Kim  have  been  ever  so  sufficient ;  whether  with 
any,  and  what,  degree  of  correctness  those  con- 
ceptions have  at  the  time  of  his  deposition  been 
preserved,  depends  altogether  upon  the  power, 
the  relative  power,  of  his  memory. 

Supposing  fraud  entirely  out  of  the  question ; 

a  practical  view,  the  trustworthiness  of  a 
Iranscript  will  be  but  little  inferior  to  an  ori- 
i^naL  There  are  two  cases  in  which  an  error  is 
I  of  no  practical  importance:  1.  when  the  words 
it  falls  upon  are  of  no  practical  importance : 
2.  when,  though  the  importance  of  the  words 
it  fails  upon  be  ever  so  considerable,  the  cor- 
^fection  requisite  for  it  is  sufficiently  indicated 
.fay  the  context. 

The  oftener  a  series  of  words  comes  to   be 
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repeated,  the  less  probable  it  is  that  an  un- 
intentional error  in  respect  to  any  given  words 
should  \>e  repeated  in  each  instance:  and  if 
there  be  but  a  single  instance  in  which  it  fails 
of  being  repeated,  the  true  reading  remaining 
in  that  instance  will  commonly  serve  for  the 
correction  of  the  false  readings  m  all  the  others. 
This,  of  course,  will  hold  equally  good,  whether 
in  the  original  script  the  repetitions  were,  or 
were  not,  necessary  to  the  purpose.  Hence  an 
advantage  resulting  from  repetitions  that  other- 
wise would  be  useless :  an  advantage,  though 
such  a  one  as  shrinks  to  nothing  when  compared 
with  the  disadvantages. 

The  more  rare  it  is  for  a  mere  unintentioi 
error  of  the  transcriber  to  be  productive  of 
incurable  error  in  the  sense,  the  stronger  thi 
indication  given  of  fraud,  where  the  error  ii 
material,  and  material  in  such  a  way  as  to 
subservient  to  any  assignable  sinister  purpose. 

On  the  part  of  the  transcriber,  the  faculty  cczDf 
conception  being  so  amply  assisted,  and .  th  ^^e 

use  of  the  faculty  of  remembrance  superseded M; 

whatever  danger  of  incorrectness    from    th"  _ji« 
source  remains  open,  depends  upon  tlie 


dental   deficiency  of  the   faculty  of  attentw^=^n. 
From  the  consideration  that  this  is  the  facall 
most  exposed  to  fail,  some  light  may  be  thro^ 
on  the  question,  which  of  the  three  sha] 


omission,    substitution,    addition,  (in   case        of 
honest    incorrectness)    the    inaccuracy  seeiciDs 
most  likely  to  take. 

1.  Omission  presents  itself  as  being  the  most 
natural.     On  the  part  of  any  given  word  in  *ire 
original,  a  momentary  failure  of  attention  ^  to 
that  word  may  have  a  correspondent  omissio/z 
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for  the  result:  and  in  this  case,  (if  a  failure 
of  the  conception  be  altogether  out  of  the  ques- 
tion), a  larger  portion  of  a  line  may  with  almost 
equal  probability,  an  entire  line  with  still  greater 
probability,  be  the  result. 

2.  Substitution  of  one  word  for  another,  (in 
general  by  means  of  the  substitution  of  this 
or  that  particular  letter  for  another),  seems 
nearly,  if  not  altogether,  as  probable  as  simple 
omission.  What  renders  it  the  more  probable, 
is,  th^t  this  species  of  inaccuracy  is  more  apt 
than  the  preceding  to  originate  in  misconcep- 
tion. It  may  be  referable  in  a  greater  or  less 
degree  to  misconception,  if,  the  transcriber 
being  a  man  sufficiently  acquainted  with  the 
subject  to  form  a  judgment,  the  transcript,  de- 
viating in  this  way  from  the  original,  presents, 
notwithstanding,  an  intelligible  sense.  If  the 
sentence  altogether  presents  either  no  sense  at 
-all,  or  none  but  what  is  plainly  absurd  and 
irrational,  the  transcriber  not  being  altogether 
disqualified  from  judging,  it  is  to  a  failure  of 
attention,  and  that  alone,  that  the  inaccuracy 
seems  referable. 

3.  Addition  of  a  word, — insertion  of  a  word 
to  which  no  correspondent  word  exists  in  the 
original,  —  is  a  mode  of  inaccuracy  not' alto- 
gether without  example,  but  much  less  fre- 
quently exemplified  than  either  of  the  two 
others.  Judgment,  attention,  applied  to  thie 
subject,  applied  to  the  original  script,  cannot 
be  the  cause  of  an  inaccuracy  of  this  nature : 
the  cause  of  it,  when  it  does  take  place,  must 
be  sought  for  in  the  imagination :  it  must  be 
considered  as  a  product  of  the  imagination,  a 
production  which  finds  its  way  into  the  tran- 
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script  for  want  of  that  attentive  comparison 
with  the  original,  which,  by  shewing  the  ori^ 
ginal  to  have  no  such  part  in  it,  would  be 
sufficient  to  prevent  it  from  being  admitted  into 
the  transcript. 

The  use  and  object  of  the  above  distinctions, 
in  so  far  as  they  may  be  found  just,  is  to 
give  facility  to  the  detection  of  fraud :  to  serv& 
K>r  the  distinguishing  of  a  case  of  fraud  from 
case  of  honest  incorrectness.  If,  in  general,  in- 
sertion be  in  any  degree  less  apt  to  origi] 
in  accident  than  either  omission  or  substitution  ^ 
then,  —  if,  in  any  individual  instance,  insertioi!^3 
should  happen  to  have  been  discovered, 
that  instance,  should  any  marks  of  desij 
(which  here  is  as  much  as  to  say  of  fraud) 
discovered,  this  particularly  may  perhaps 
added  to  that  side  of  the  account. 


Sect.  III.  —  In  what  cases,  and  on  what 
ditiofis,  shall  a  transcript  be  received  in 
dence  ? 

A  SCRIPT  being  tendered  in  evidence  in 
character  of  a  transcript  from  another,  tl&at 
other  spoken  of  in  the  cnaracter  of  an  originsL/; 
shall  it,  or  shall  it  not,  be  received  ? 

For  the  purpose  of  an  answer  to  this  question, 
seven  cases  must  in  the  first  place  be  dis* 
tinguished. 

I.  The  alleged  original  is  in  existence,  pro- 
ducible or  consultable,  and  known  to  be  so. 

II.  The  alleged  original  is  in  a  state  of  ex- 
patriation. 

III.  The  alleged  original  is  in  a  state  of  (i*- 
ptwinciation. 
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IV.  The  alleged  original  is  known  to  have 
existed ;  but  is  known  to  be  no  longer  in  ex< 
istence. 

V.  The  alleged  original  is  known  to  have 
existed  ;  but  whether  it  be  still  in  existence  or 
not,  is  uncertain. 

VI.  It  is  not  known  whether  the  alleged 
transcript  be  a  transcript  or  not:  /.  e.  whether 
there  ever  existed  a  script,  from  which,  in  the 
character  of  a  transcript,  its  existence  was 
derived. 

VII.  The  alleged  original  is  known  to  be  in 
existence,    but   in    the    power  of  the    adverse 

"■  arty. 

To  meet  these  possible  modifications  in  the 
dative  situation  of  the  lot  of  evidence,  there  are 
hree  modifications  of  which  the  conduct  of  the 
Budge  in  relation  to  it  is  susceptible. 

1.  It  may  be  received  absolutely  and  uncon- 
ditionally. 

2.  It  may  be  rejected  absolutely  and  uncon- 
ditionally. 

3.  It  may  be  received  conditionally,  or  ac- 
oordiog  to  circumstances :  say  received  sub 
moth. 

This  last  course  will,  upon  the  whole,  be 
found,  in  most  cases,  the  most  advantageous 


Case  I.  The  original  known  to  be  producible 
tr  consultable. 
Muie  1.  Where  the  original  is,  at  the  time, 

Kroducible  or  accessible,  no  transcript  or  al- 
;ged  transcript  ought  to  be  received  without 
some  special  reason. 
Reason.  Because,  in  point  of  trustworthiness, 
id  with  a  view  to  the  danger  of  misdecision, 
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no  transcript  can  ever  be,  strictly  speaking, 
exactly  upon  a  par  with  the  original.  If  then 
the  original  be  produced  at  the  same  time,  the 
transcript  (except  in  the  cases  immediately 
following)  is  superfluous,  and  the  vexation  and 
expense  incident  to  the  production  of  it,  un- 
compensated :  if  the  original  be  not  produced, 
the  transcript  may  be  deceptitious. 

Rule  2.  Where,  on  the  occasion  in  question^ 
the  original  cannot,  without  a  considerable 
gree  of  difficulty,  be  referred  to  and  perused ;  i 
such  case,  a  transcript  in  tenor,   purport,  o: 
effect,  as  the  case  may  be,  may  be  exhibi 
in  addition  to  the  original,  and  at  the  sami 
time. — Examples : 

1.  The  original,  in  respect  of  obsoleteness 
language,  or  handwriting,  or  both,  difficult  to 
conceived  or  perused,  and  read  with  fluency. 


\  2.  The  original  conceived  in  a  langua^^e 
(dead  or  living)  other  than  the  current  lac:^- 
guage :  (in  this  case,  the  transcript  vdll  kz^e 
a  transcript  not  in  tenor,  but  in  purport  «r 
effect). 

3.  Where  not  the  whole  of  the  original,  Im^t 
a  particular  part  or  parts  only,  are  applicable    to 
the  purpose  in   question,  in  the  character      o( 
evidence :  especially  if  the  relevant  portions   T)e 
more  or  less  scattered,  and  distant  from  eaLch 
other.     In  this  case,  the  transcript  is  of  'tJie 
nature  of  an  extract  or  abridgment:   a  tr3Ji- 
script  neither  in  tenor,  nor  (throughout  at  least) 
in  purport y  but  only  in  effect. 

Rule  3.  So,  where,  on  the  hearing  of  the 
cause,  for  the  convenience  of  consultation,  a 
number  of  copies  are  wanted  at  the  same 
time. 
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Rule  A.  For  special  preponderant  reason,  a 
transcript  may,  in  every  instance,  under  appro- 
priate conditions,  be  received  instead  of  the 
original. 

Rule  5.  Such  reason  will,  in  every  instance, 
be  reducible  to  some  one  or  more  of  the  modifi- 
cations of  collateral  judicial  inconvenience  (viz. 
delay,  vexation,  or  expense),  considered  as  re- 
sulting from  the  production  or  consultation  of 
■the  original,  over  and  above  what  would  result 
■from  the  production  or  consultation  of  the  sup- 
fposed  transcript. 

Rule6.  Of  the  cases  in  which  it  may  happen 
.that  the  production  of  the  original  in  the  first 
instance  shall  be  productive  of  preponderant 
inconvenience  in  the  shape  of  delay,  vexation, 
and  expense,  the  following  may  be  examples: 

1.  Where,  at  the  time  in  question,  it  happens 
lo  be  lodged  in  a  place  out  of  the  dominions  of 
be  state. 

<  2.  Or  in  a  place  within  some  province  be- 
rond  sea,  or  other  widely  distant  province,  (viz. 
pith  reference  to  the  seat  of  the  tribunal  to 
rbich  the  evidence  is  to  be  presented). 
■  3.  Where  the  original  script  in  question 
arms  part  of  a  volume,  which  cannot  conve- 
liently  be  removed  from  the  repository  in 
irhich  it  is  kept,  by  reason  that  other  parts  of 
ontents  are  requisite  to  be  kept  in  that  same 
ilace  for  other  purposes. 

Jtuk  7.  When  (for  the  avoidance  of  delay, 
exation,  or  expense)  a  transcript  is  received  in 
he  place  of  the  original,  its  faithfulness  ought 
p  have  been  previously  established  iu  the  most 
fustworthy  manner;  or,- — if  (for  the  avoidance 
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of  delay,  vexation,  and  expense)  not  in  the 
manner. of  the  most  trustworthy  of  all, — in  the 
manner  the  next  most  trustworthy  that  shall  be 
compatible  with  the  avoidance  of  a  preponderant 
degree  of  such  collateral  inconvenience. 

Rule  8.  With  reference  to  the  adverse  party, 
the  party  against  whom  the  lot  of  evidence  is 
produced ;  its  fidelity  will  have  been  established 
in  the  most  satisfactory  manner,  when  such 
adverse  party,  by  himself  or  his  more  com- 
petent agents,  having  (upon  sufficient  oppcnr- 
tunity  of  access)  compared  the  transcript  with 
the  original,  finds  the  transcript  equivalent  in 
every  respect  to  the  original,  in  point  of 
effect. 

Rule  9.  But  no  script  ought  ever  to  be.  re- 
ceived (except  as  by  the  next  rule)  in  the 
character  of  a  transcript,  in  lieu  of  the  original 
(as  above),  from  the  hands  of  any  suitor,  without 
a  declaration  upon  oath,  on  the  part  of  him  or 
his  law-agent,  declaring  the  fact  of  his  having 
examined  it  by  the  original,  and  of  the  persua- 
sion he  entertains  of  its  fidelity. 

Rule  10.  If  the  transcript, —  having  been 
examined  by  the  original,  and  appearing  upon 
the  face  of  it  so  to  have  been,  by  some  appro- 
priate official  person, — has  thereupon  been  cer- 
tified to  be  correct ;  the  party  so  tendering  it 
in  evidence  is  not  bound  so  to  re-examine  it.' 
but  neither  in  this  case  should  the  declaration 
of  his  own  persuasion  respecting  the  fidelity  of 
it  be  omitted ;  although  such  persuasion  bave 
no  other  ground  than  the  general  consideration 
of  the  security  afibrded  by  this  species  of  pre- 
appointed evidence. 
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Reason  1.  A  possible  case  is,  fraud  on  the 
part  of  the  official  examiner,  by  collusion  with 
the  party  tendering  the  evidence. 

2.  .Error  on  the  part  of  the  official  ex- 
aminer,  viz.  to  the  advantage  of  the  party,  and 
discovered  by  him  by  accident. 

Case  II.  The  original  known  to  be  in  a  state 
of  expatriation. 

This  case  is,  upon  the  very  face  of  it,  a  modi- 
fication of  the  first  case :  but,  presenting  a  de- 
mand for  an  appropriate  set  of  arrangements, 
it  requires  to  be  arranged  under  a  separate 
head. 

In  the  case  of  transcriptural  evidence,  ex- 
patriation of  the  script  is  analogous  to  expatri- 
ation of  the  person  in  the  case  of  casually- 
written  and  hearsay  evidence.  The  arrange- 
ments demanded,  —  though,  by  reason  of  the 
different  nature  of  the  subject  matter,  they  will 
Dot  in  term'mis  coincide  with  the  arrangements 
suitable  to  those  two  preceding  cases, — will, 
under  the  guidance  of  analogy,  be  naturally 
indicated  by  them. 

RiUe.  Where,  in  regard  to  a  script  proffered 
in  the  character  of  a  transcript,  it  is  ascertained 
or  believed  that  the  original  is  in  a  state  of 
expatriation;  let  the  following  arrangements 
await  the  option  of  the  judge :  — 

1 .  To  cause  the  transcript  to  be  sent  abroad 
(viz.  to  the  place  where  the  original  is  kept),  for 
examination,  and  attestation  of  verity. 

2.  To  cause  a  fresh  transcript  from  the  ori- 
ginal, duly  verified,  to  be  imported  and  pro- 
duced. 

3.  To  cause  the  origiaal  itself  to  be  imported 
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and  produced,  if  practicable,  and  without  pre- 
ponderant inconvenience. 

Any  one  of  these  arrangements  to  be  taken, 
or  none,  according  to  the  importance  of.  the 
cause,  the  importance  of  the  article  of  evidence 
in  question  in  relation  to  the  cause,  the  deg^ree 
of  persuasion  respecting  the  faithfulness  or  un- 
faithfulness of  the  transcript,  and  the  compara- 
tive degrees  of  inconvenience  in  the  shape  of 
delay,  vexation,  and  expense,  attached  to  the 
three  respective  courses. 

A  time  to  be  declared,  subject  to  abbrevia- 
tion or  enlargement  for  sufficient  cause,  at  the 
expiration  ofv\rhich,  if  the  intended  operation 
chosen  (as  above)  be  not  performed,  it  shalJ 
be  regarded  as  impracticable. 

The  provisional  decision  to  be  in  favour 
either  of  the  party  proffering  the  evidence, 
or  of  the  adverse  party :  and  in  either  case, 
with  or  without  security  taken  for  eventual 
reinstatement. 

Observations.  Unless  the  non-existence  of 
the  alleged  original,  or  the  faithfulness  of 
the  transcript  in  all  material  points,  be  be- 
lieved,— even  although  there  should  be  no 
other  direct  evidence  of  the  existence  of  the 
original  than  the  judicial  testimony  of  the  party, 
nor  of  its  faithfulness,  than  his  declared  belief, 
— the  judge  will  scarcely  refuse  to  pronounce 
the  provisional  decision  in  favour  of  the  faith- 
fulness of  the  transcript,  taking  security  foi 
reinstatement  in  case  the  result  of  the  refer- 
ence so  made  to  the  original  should  prove 
unfavourable.  For  the  reasons  why,  see  the 
examination  of  Case  VI.  further  on. 
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Case  III.  The  original  known  to  be  in  a 
state  of  exprovinciation. 

This  case  is,  also,  upon  the  face  of  it,  a  modi- 
fication of  Case  I.:  a  moditication  closely  ana- 
logous to  the  last  preceding  case,  the  case  of 
expatriation.  The  arrangements  requisite  to 
be  taken,  will,  in  their  general  description, 
coincide  with  those  already  brought  to  view 
in  that  last- mentioned  case;  but,  in  detail,  the 
description  of  them  will  obviously  require  to  be, 
in  various  particulars,  difterent.  In  the  case  of 
expatriation,  every  thing  that  can  be  done  is 
more  or  less  dependent  upon  the  facilities  given 
or  withholden  by  the  government  in  the  foreign 
state  :  in  the  case  of  exprovinciation.  it  depends 
upon  the  arrangements  taken  in  that  behalf  by 
the  government  in  the  state  in  question,  in  the 
same  state. 

Jiulc.  Where,  in  regard  to  a  script  proffered 
in  the  character  of  a  transcript,  it  is  ascertained 
or  believed  that  the  original  is  in  a  state  of 
exprovinciation;  let  the  same  arrangements  as 
m  the  case  of  expatriation  await  the  option  of 
Uie  judge  :  subject  to  such  arrangements,  if  any. 
Its  may  have  been  taken  in  this  behalf  by  the 
legislator,  the  common  sovereign  of  both  pro- 
nnces. 

Observations.  As  far  as  local  distance  is  con- 
«emed,  the  quantum  of  delay,  vexation,  and 
expense,  attendant  upon  that  circumstance, 
aay  be  as  great  in  the  case  of  exprovinciation 
as  in  that  of  expatriation :  the  only  uniform 
difference  between  the  two  cases  consists  in 
'this,  viz.  that,  in  the  case  of  exprovinciation, 
.access  to  the  original,  or  the  production  of  it, 
Vill  be  at  the  command  of  the  government  of 
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the  country  in  which  the  transcript  is  thus  prof- 
fered ;  in  the  case  of  expatriation,  not. 

Case  IV.  The  original  known  to  have  existed^ 
but  to  be  no  longer  in  existence. 

Rule.  Where,  in  regard  to  a  script  produ 
in  the  character  of  a  transcript,  it  is  knoMni  tha 
an  original  script  from  whence  it  was  trans 


cribed  was  once  in  existence,  but  that  it  is  m 
longer  in  existence;  let  the  transcript  be 
ceived  in  place  of  the  original,  subject  to  whal 
ever  considerations  may  be  alleged  in  diminutio: 
of  its  trustworthiness. 

Reason.  Neither  fraud,  nor  material  incorrec^b- 
ness,  are  to  be  presumed :  both  cases  are, 
comparison,  extremely  rare.     In  this  case,  fc 
gery  in  the  way  of  fabrication  is  by  the  supper- 
sition  out  of  the  question.     An  onginal  to  tkse 
transcript  there  really  was :  the  only  questici^n 
is,  whether  the  representation  given  of  it  fcjy 
the  transcript  be  substantially  a  faithful  OE^^e. 
If  for  every  thousand  transcripts   there  ha^^Te 
been  one  unfaithful  one,  and  no  more ;  on  tMiis 
supposition,  the  probability  of  misdecision,  ev^€n 
supposing  the  unfaithful  transcript  to  obtaain 
credence,  is  but  as  a  thousand  to  one ;  wheress, 
on  the  other  hand,  if  the  transcript  be  necessary 
to  warrant  the  decision  prayed  for  on  the  aide 
of  him  by  whom  it  is  proffered,  and  being  so,  is 
rejected,  misdecision,  in  case  of  rejection,  is  a 
certain  consequence. 

Or  say  thus  :  If,  in  every  ten  transcripts,  of 
each  of  which  the  original  has  ceased  to  be  in 
existence,  whereupon  the  transcript  has  been 
proffered  in  evidence  in  its  stead,  there  has 
been  one  unfaithful,  and  no  more;  then,  in 
case  of  admission,  the  probability  of  misdecision 
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:is,  at  the  utmost,  but  as  one  to  ten ;  whereas, 
in  case  of  rejection,  it  is  certain. 

Previously  to  the  deperition  of  the  original, 
^o  fraud  iu  aiiy  shape  can  have  existed,  unless 
^  the  time  of  the  fraud  the  deperition  had  been 
■foreseen ;  which  it  could  hardly  have  been, 
■anlesa  an  intention  of  procuring  such  deperi- 
•^on  had  formed  a  part  of  the  fraudulent  contri- 
■ivance  :  no  fraud  in  any  shape,  either  by,  or  by 
■the  help  of,  purposed  infidelity  on  the  part  of 
<4he  transcriber ;  or  by  the  like  on  the  part  of 
an  examiner  ;  or  by  forgery  in  the  way  of 
•l^lsification,  committed  by  another  person  at 

time  posterior  to  the  examination  :  always 
■Understood  and  supposed  that,  according  to 
^e  known  dispositions  of  the  law,  so  long  as 
l^e  original  is  in  being,  the  transcript  cannot 
;|>e  received  on  any  terms  ;  or  not  but  upon  the 
iJerms  of  being  confronted  with  the  original,  in 

se  of  dispute. 

No  sooner,  however,  is  the  deperition  known, 
Nthaii  tlie  check  which  the  existence  of  the  ori- 
ginal opposed  to  forgery  in  the  way  of  falsifica- 
tion is  at  an  end.  The  transcript  becomes,  in 
that  event,  at  that  period,  exposed  to  falsifica- 
tion :  to  wit,  as  much  as  an  original  would  have 
,j>een,  but  no  more :  the  transcript,  as  such,  is 
lot  on  this  score  less  trustworthy  than  an 
iriginal  would  have  been  in  its  place. 

Here,  if  the  author  of  the  falsification  was  the 
>party  by  whom  the  transcript  is  proffered  in 
njvidence,  the  most  natural  case  is,  that,  for  the 
purpose  of  giving  room  for  the  falsification,  it 
was  by  him,  or  by  his  means,  that  the  deperi- 
tion of  the  original  was  procured  :  but  another 
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possible  case  is,  that  the  deperition  took  place 
without  his  participation ;  for  example^  by  ac* 
cidental  fire,  or  in  some  other  way  by  mere 
accident ;  and,  the  opening  to  fraud  being  thus 
made,  then  it  was  that  it  occurred  to  him  to 
take  advantage  of  it. 

If  it  be  clear  that,  from  the  time  of  the  depe- 
rition of  the  original  down  to  the  time  of  the 
production  of  the  transcript,  the  transcript  has 
never  been  either  in  his  custody,  or,  to  any 
such  purpose,  in  his  power ;  all  suspicion  if 
fraud  on  his  part  of  course  falls  to  the  ground. 

As  to  mere  accident ;  in  one  point  of  view  it 
should  afford  no  reason  at  all  tor  the  rejection 
of  a  proffered  transcript  in  this  case.     For 
(design  being  by  the  supposition  out  of  the 
question)  an  incorrecthess,  even  supposing  it 
material,  is  not  more  likely  to  operate  to  the 
prejudice  of  one  party  than  of  another:  the 
chances  of  advantage  and  disadvantage  being, 
therefore,   equal,  and  that  with  reference  to 
each  party,   their   situations  are  respectively 
the  same  as  if  there  were  no  chance  either  w 
advantage  or  disadvantage  on  either  side. 

But  this  circumstance  is  not  altogether  de- 
structive of  all  probability  of  misdecision  from 
this  source.  Whether  the  incorrectness  be 
taken  advantage  of  or  no,  will  depend  ujKMi 
that  one  of  the  parties  in  whose  custody^ 
power  the  transcript  is :  if  the  error  be  to  his 
disadvantage,  and  he  aware  of  it,  he  will  either 
not  produce  the  transcript  at  all,  or  not  without 
pointing  out  the  error,  and  claiming  the  benefit 
of  its  being  corrected;  if  it  be  to  his  advantage, 
and  his  disposition  be  to  such  a  degree  (fi^ 
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honest,  he  will  in  that  case  take  advantage  of 
the  error,  although  he  had  no  part  in  the  pro- 
duction of  it. 

If,  from  the  above  considerations,  the  cases 
on  which  the  investigation  turns  seem  far- 
fetched and  improbable ;  the  more  far-fetched 
and  improbable  the  cases  appear  on  which  the 
investigation  turns,  the  clearer  will  be  the 
impropriety  of  any  rule,  which,  in  the  case 
supposed,  should  pronounce  the  exclusion  of 
transcriptural  evidence. 

Case  V.  The  alleged  original  known  to  have 
existed ;  but  whether  it  be  still  in  existence-  or 
no,  is  uncertain. 

Rule.  When,  in  regard  to  a  script  produced 
in  the  character  of  a  transcript,  it  is  known 
that   an   original    script   from  whence   it   was 
transcribed  was  once  in  existence,  but  whether 
■  ■it  be  still  in  existence  is  uncertain, —  let  the 
hjtranscript  be   received   in   evidence  :    but,   in 
PSHie  framing  of  the  decision  grounded  on  the 
evidence,  for  the  avoidance  of  irreparable  in- 
justice, let  the  same  arrangements  await  the 
option  of  the  judge,  as  in  the  case  where  (as 
above)  the  original  is  known  to  be  in  a  state  of 
expatriation. 

Case  VI.  A  script  purporting  upon  the  face 
of  it  to  be  a  transcript,  is  proffered  as  such, 
but  the  existence  of  the  supposed  original  has 
tiot  been  ascertained. 

Rule.  It  may  sometimes  happen  that  a  script 
purporting  or  appearing  upon  the  face  of  it  to 
lie  a  transcript  taken  from  some  original  of  the 
same  tenor,  purport,  or  effect,  shall  be  proffered 
in  evidence  to  serve  in  place  of  the  supposed 
Original ;  at  the  same  time  that  no  other  direct 


494  MAKESHIFT.  [Book  VI. 

evidence  of  the  existence  of  such  original  is 
producible.  In  such  case^  let  such  supposed 
transcript  be  received  in  evidence  for  w^hat  it 
appears  to  be  worth;  subject  always  to  the 
double  uncertainty,  whether  any  such  original 
as  it  purports  to  have  been  transcribed  from 
ever  existed,  and  whether,  supposing  such 
original  to  have  existed,  the  supposed  tran- 
script in  question  be  a  sufficiently  faithful 
transcript  of  it. 

In  some  modifications  of  this  case,  the  per- 
suasive force  of  an  article  of  evidence  of  this 
description  may  be  of  itself  very  slight  and 
inconsiderable.  At  the  worst,  however,  it  will 
operate  as  a  lot  of  circumstantial  evidence, 
evidentiary  of  the  existence  of  a  correspondent 
original ;  and  it  is  of  the  nature  of  circumstan- 
tial evidence  to  be  susceptible  of  any  degree  of 
persuasive  force  :  and,  as  circumstantial  evi- 
dence, be  it  in  what  shape  it  may,  cannot  be 
too  slight  to  be  received,  in  company  with  other 
evidence,  so  neither  can  it  in  this. 

If  the  supposed  original  be  an  article  of 
casually-written  evidence,  it  may  be  extremely 
difficult  to  determine  whether  the  script  in 
question  be  a  transcript  of  an  original  of  the 
same  tenor  or  effect,  or  whether  it  may  not 
itself  be  an  original,  not  having  been  tran- 
scribed from  any  other.  (See  below,  sect.  5.) 

In  the  case  where  the  supposed  original 
(supposing  it  to  exist)  must  have  been  an 
article  of  preappointed  evidence,  it  will  in  ge- 
neral be  sufficiently  apparent  that  the  script 
in  question,  the  alleged  transcript,  if  it  bad  not 
an  original,  could  not  itself  be  an  original. 
Why  ?     Because   the   original,   being   by   the 
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supposition  an  article  of  preappointed  evi- 
dence, (for  example,  an  instrument  of  agree- 
ment or  conveyance),  will  have  been  furnished 
with  some  intrinsic  marks  of  authentication, 
jwescribed  or  customary,  such  as  could  not, 
Ipithout  forgery,  be  given  to  a  transcript. 
I  In  this  case,  another  doubt  may  also  arise 
concerning  the  alleged  transcript,  viz.  whether 
it  be  a  transcript  from  an  original  actually 
authenticated,  or  only  a  preparatory  sketch  or 
draught  of  an  instrument  to  the  same  effect, 
not  at  that  time  authenticated.  In  the  former 
case,  a  correspondent  original  must,  by  the 
supposition,  have  existed ;  in  the  other  case, 
though  intended,  it  may  never  have  existed. 
In  the  former  case,  it  is  of  the  nature  of  that 
species  of  circumstantial  evidence,  distinguished 
on  a  former  occasion  by  the  name  oi  posteriora 
priorum  evidence  ;  on  the  other,  of  the  opposite 
nature,  priara  posteriofum  evidence. 

If,  upon  the  face  of  an  original  of  the  nature 
in  question,  a  certain  formulary  of  attestation 
(whether  by  positive  appointment  of  law,  or  by 
custom)  be  generally  to  be  found ;  the  differ- 
ence between  a  transcript  and  a  preparatory 
draught  will,  in  general,  not  be  difficult  to 
decide :  if  it  be  a  transcript,  the  formulary  of 
attestation  will  hardly  have  been  omitted  in  it; 
if  it  be  but  a  preparatory  draught,  no  such 
formulary  can  make  part  of  it. 

The  most  suspicious  modification  of  this  case 
is  where  a  party  proffers  in  evidence  a  script, 
which,  according  to  his  account  of  it,  is  a  tran- 
script, in  tenor,  purport,  or  effect,  made  from 
an  original  Instrument,  of  the  nature  of  pre- 
appointed evidence,  (contractual,  for  instance. 
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or  say  an  agreement  or  conveyance) ;  which 
instrument,  he  says,  was  once  in  his  possession 
(or  in  the  possession  of  some  person  to  whose 
interest  he  succeeds  in  quality  of  representa- 
tive, suppose  his  ancestor  or  testator),  but  is 
now,  to  use  the  common  expression,  last :  i.  e. 
not  that  he  knows  of  its  having  perished,  o 
has  any  particular  reason  for  supposing  it  t 
have  perished ;  but  that,  after  every  search  h 
can  make,  he  has  not  been  able  to  find  it,  noi 
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can  think  of  any  place,  as  yet  unsearched  a 
uninquired  at,  at  which  he  sees  any  probabilit 
of  its  being  found. 

This  sort  of  case  lies  obviously  open  to  th 
characteristic  fraud.  It  may  be  that  no  8uck::z3 
original  instrument  was  ever  in  existence ;  an 
that  the  party,  not  choosing  to  run  the  hazar 
of  forging,  in  the  way  of  fabrication,  any  pr^^- 
tended  original  to  the  same  effect,  makes  ai^^ 
produces  this  pretended  transcript,  regarding  g 
the  fraud  in  this  shape  as  being  more  promisiKrmg 
in  point  of  success,  or  less  exposed  to  danger^  . 

What,  on  the  other  hand,  may  also  be,  is, 
that  a  genuine  original  to  that  same  effect  iiiras 
once,   and   perhaps  still  continues   to  be,     io 
existence,  but,  by  the  operation  of  some  cai.i4se 
altogether  out  of  the  reach  of  his  knowledge  or 
conjecture,  either  was  destroyed,  or  was  con- 
cealed or  removed  out  of  his  knowledge.    But, 
as  neither  judicial  mendacity,  nor  fraud  in  any 
other  shape,  ought  to  he  presumed^  i.  c.  regarded 
as  certain,  without  special  inquiry  and  consi- 
deration into  the  idiosyncrasy  of  the  case ;  the 
state  of  things  in  question,  though  a  ground  of 
suspicion,  forms  no  sufficient  ground  for  the 
absolute  rejection  of  the  evidence. 
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This,  in  the  most  suspicious  form  that  it  can 
assume,  is  but  a  modification  of  self-serving 
evidence;  of  which,  even  in  its  most  question- 
able and  least  trustworthy  shape,  it  has  already 
been  in  some  degree,  and  will  hereafter*  be 
more  fully,  shewn,  that  it  ought  not  in  any 
case  to  be  absolutely  excluded  ;  much  less 
where,  as  here  supposed,  the  party  is  subject- 
able  to  vivd  voce  cross-examination  upon  oath. 

By  whose  hand  was  the  alleged  transcript 
made  ?  By  that  of  the  party  by  whom,  in  the 
character  of  a  transcript,  it  is  proffered  in  evi- 
dence? It  is  in  this  case  so  obviously  exposed  to 
suspicion,  that  it  seems  little  in  danger  of  being 
accepted  for  more  than  it  is  worth.  Is  it  in  the 
hand-writing  of  another  person?  Then  there 
must  have  been  some  other  person  concerned 
in  the  business,  and  (if  not  imposed  upon)  privy 
to  the  fraud.  If,  in  respect  of  punishment,  a 
fraud  of  this  kind  is  placed  (as  it  ought  to  be) 
upon  a  level  with  ordinary  forgery;  in  such 
case,  the  danger  incurred  by  the  admission  of 
this  transcriptural  kind  of  evidence  differs  but 
inconsiderably  from  the  danger  inseparably 
attached  to  the  admission  of  preappointed 
but  unregistered  contractual  evidence  in  ge- 
neral; since  all  such  evidence,  being  unregis- 
tered, is  liable  to  be  forged. 

If  the  party  disguises  his  hand,  to  make  it 
look  like  that  of  another  person,  a  question  that 
cannot  fail  to  be  put  to  him  is,  who  the  writer 
is.  In  this  case,  whether  he  names  a  particular 
individual,  or  declares  that  he  knows  not  who 
it  is,  here  at  any  rate  is  a  case  of  judicial  raen- 

•  Book  IX.  Exclusion. 
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dacity,  superadded  to  a  fraud  which  ought  like- 
wise to  be  considered  as  a  modification  of  for* 
gery.  If  the  person  named  by  him  be  a  living 
individual^  then  the  individual  is  living  to  COQ- 
tradict  him :  if  an  individual  now  dead,  there 
will  be  other  writings^  the  genuine  writings  of 
that  same  individual,  to  confront  with  this 
forged  and  spurious  script :  if  it  be  an  indi* 
vidual  of  whose  hand  no  specimens  are  to  be 
found,  then  comes  the  species  of  counter-evi- 
dence constituted  by  the  improbability  of  the 
alleged  fact,  viz.  that,  of  a  hand  expert  ia 
writing,  this,  and  no  one  oUier  proauctioPs 
should  be  to  be  found. 

Supposing  the  instrument  genuine,  it  will 
seldom  happen  that  no  circumstantial  evidence 
evidentiary  of  the  occasion  o^  executing  it,  and 
the  probability  of  its  having  been  executed, 
should  be  to  be  found.     In  proportion  as  tlie 
existence  of  this  sort  of  confirmative  circuiD- 
stantial  evidence  appears  probable,  the  unfortb* 
comingness  of  it  will  constitute  an  objection  to 
the  trustworthiness  of  the  supposed  transcript; 
and  an  objection  too  obvious  to  be  in  danger  of 
being  overlooked. 

By  all  these  considerations,  not  only  tbe 
danger  of  deception  in  case  of  fraud,  but  tie 
probability  of  an  attempt  at  deception  byfiwi 
will  surely  appear  to  be  reduced  very  conw- 
derably  below  —  I  will  not  say  certainty —Init 
below  an  even  chance.  To  facilitate  cattccp* 
tion ;  out  of  a  hundred  cases  in  which  evidence 
bf  this  sort  is  proffered,  in  ten,  and  no  mow 
than  ten,  it  is  accompanied  with  fraud,  and  m 
one  out  of  these  ten  the  fraud  succeeds.  Thus 
stands  the  matter,  on  the  supposition  of  the 
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admission  of  the  evidence.  In  ninety  cases  out 
of  every  hundred,  right  decision,  justice,  is 
the  consequence  ;  in  one  only,  misdecision, 
injustice.  Next,  suppose  a  peremptory  exclu- 
sion put  upon  this  species  of  evidence.  Here 
the  proportions  are  reversed :  in  one  instance, 
misdecision,  injustice,  is  prevented;  in  ninety 
instances,  right  decision  is  prevented,  injustice 
is  produced. 

If  the  above  ratios  appear  too  great,  take 
lesser  ones :  but  they  will  hardly  be  taken,  by 
any  body,  so  small,  but  that,  in  his  view  of  the 
matter,  the  probability  will  be  still  on  the 
same  side,  the  practical  result  will  be  still  the 
same. 

Case  VII.  The  original  in  the  power  of  the 
adverse  party. 

Observations.  In  this  case,  so  long  as  the  party 
in  whose  hands  the  original  is,  does  not  produce 
it,  the  existence  of  the  alleged  transcript  being 
notified  to  him,  the  fidelity  of  the  transcript  is 
thereby  proved,  as  against  such  detainer,  by  a 
most  satisfactory  species  of  evidence, — the  vir- 
tual admission  of  the  party  interested  in  the 
proof  of  unfaithfulness  on  the  part  of  the  tran- 
script, if  in  truth  it  were  chargeable  with  any 
such  defect. 

That  a  script,  or  any  thing  else,  should  have 
/MXn  in  the  power  of  the  party  in  question,  or 
any  other  individual,  is  one  of  those  events 
against  the  happening  of  which,  be  they  ever 
so  undesirable,  no  industry  on  the  part  of  the 
law  can  afford  security.  But  that  a  script,  or 
Qny  thing  else,  the  forthcomingness  of  which  is 
•■equisite  for  the  purposes  of  justice,  should 
<:orUinue  unforthcoming  notwithstanding,  and  at 
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the  same  time  continue  in  existence,  is  a  state 
of  things  which  cannot  have  place  from  any 
other  cause  than  an  inexcusable  imperfectimi, 
a  voluntary  imbecility,  in  the  system  of  proce- 
dure. Supposing  it  (for  argument's  sake)  put 
out  of  doubt,  that  a  man,  having  any  suck 
article  in  his  custody  or  power,  wilfully  per- 
sists in  the  non-production  of  it, — no  torture 
that  he  chose  to  submit  to,  rather  than  comply 
in  this  respect  with  the  obligations  of  justice, 
could  be  too  severe :  at  no  price  should  it  be 
permitted  to  a  man  to  purchase  the  privilege  o€ 
flying  in  the  face  of  law,  and  committiiig  a^ 
known  injustice.* 

A  possible,  and  not  very  extraordinary  case^ 
is  this :  The  original,  having  been  in  the  hand^ 
of  the  adverse  party,  has  passed  out  of  his 
hands,  and  altogether  out  of  his  power,  vnthoat 
any  design  of  eluding  the  probative  force  of  the 
transcript,  and,  in  a  word,  without  any  defaii7f 
of  his  in  any  shape.    In  this  case,  he  will  natu* 
rally  be  able  to  shew,  if  it  has  perished,  that  it 
has  perished ;  if  not,  into  what  other  hands  it 
has  passed.     If,  instead  of  this,  he  declares 
(being,   of  course,  judicially  examined)  that 
he  knows  not  what  is  become  of  the  original; 
in  such  case,  although  the  declaration  should 
be  true,  no  injustice  can  reasonably  be  to  be 
apprehended   from   considering  the   verity  of 
the  transcript,  as  between  them  two  at  least, 
as  sufficiently  established.     If,  after  this  de^ 

*  Eng^lish  procedure,  with  the  most  perfect  complacencyt 
licenses  injustice  in  this  shape,  to  a  most  deplorahie  exteot 
But  of  this  kind  of  imperfection  the  display  belongs,  not  to 
the  present  subject,  but  to  that  o( procedure,  and  the  head  of 
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claration,  he  declares  moreover  (under  the  same 
securities  for  veracity  as  are  applied  to  the  tes- 
timony of  an  ordinary  witness)  that  he  docs 
not  believe  the  alleged  transcript  to  be  faithful, 
but  to  be  unfaithful  in  such  or  such  specified 
points ;  here  comes  a  contrariety  of  evidence,  a 
difficulty  under  which  the  judge  must  form,  on 
this  as  on  other  cases,  the  best  judgment  in 
bis  power. 

In  this  case, —as  between  these  two  parties, 
the  withholder  of  the  original,  and  the  holder 
of  the  transcript, — it  manifestly  makes  no  differ- 
ence, whether  the  original  be  produced,  that, 
by  comparison  with  it,  the  transcript  may  be 
verified ;  or  whether,  on  the  non- production  of 
the  original,  the  verity  of  the  transcript  be 
declared  to  be  sufficiently  ascertained. 

As  between  them  two,  yes :  supposing  the 
holder  of  the  transcript  satisfied  of  its  verity, — 
satisfied,  consequently,  that  the  original  itself, 
if  produced,  would  not  be  more  favourable  to 
his  cause.  As  between  them  two,  yes :  but 
not  as  between  other  persons.  If  it  were 
understood  that,  on  the  terras  of  establishing 
the  verity  of  an  alleged  transcript,  the  possessor 
of  the  alleged  original  had  it  absolutely  in  his 
power  to  protect  it  from  the  scrutiny  of  the 
judge,  and  to  make  the  alleged  transcript  good 
evidence  against  other  persons,  in  the  same  or 
other  suits;  the  effect  of  forgery  might  thus  be 
rendered  attainable,  without  any  of  the  risks.  In 
pursuance  of  a  preconcerted  scheme  of  collu- 
sion, in  an  action  brought  on  purpose,  a  pre- 
t tended  transcript  of  a  deed  of  any  description 
and  to  any  value  is  proff'ered  in  evidence  by 
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the  plaintiff;  notice  for  the  production  of  the 
original  is  given  to  the  defendant ;  the  defend^ 
ant  forbears  to  produce  it;  and  thereupon  the 
character  of  an  original,  an  original  confirmed 
by  judicial  inquiry,  is  given  to  the  fraudulently 
pretended  transcript* 

Sect.  IV. — Arrangements  for  securing  the 
Jidelity  of  transcripts. 

Rule  1.  Upon  every  transcript,  made  by  a 
public  scribe  in  the  course  of  office,  let  a  pledge 
of  correctness  be  entered  upon  the  face  of  it, 
as  follows : — 

1 .  The  name  of  the  transcriber,  written  fcf 
his  own  hand. 

2.  The  designation  of  the  actual  time  of 
taking  the  transcript ;  expressed  by  the  day, 
month,  and  year. 

3.  The  Resignation  of  the  place  at  which  tlie 
transcript  was  taken. 

Rate  2.  If,  of  the  same  transcript,  one  part 
be  written  by  one  hand,  another  by  another, 
the  designation  should  be  repeated  every  time 
it  thus  changes  hands  ;  but,  the  name  ooee 
given  at  length,  the  initials  will  afterwards  to 
sufficient. 

Rule  3.  This  obligation  ought  equally  to  be 
extended  to  professional  scribes  ;  for  examptei 
to  notaries,  conveyancers,,  attorneys,  and  their 
clerks. 

Rule  4.  Where,  either  at  the  time  of  making 
the  transcript,  or  afterwards,  it  comes  to  be 
examined  by  any  person  other  than  the  tran- 
scriber ;  the  same  pledge  of  correctness  should 
be  given  by  such  examiner  likewise. 
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Rule  5.  And  this,  whether,  on  the  part  of  the 
transcriber,  the  transcript  bears  on  the  face  of 
it  any  such  pledge  of  correctness,  or  not. 

Rule  6.  Of  every  such  official,  as  well  as  of 
every  such  professional  transcript,  as  well  the 
writer  as  the  examiner  should  at  all  limes  be 
subject  to  judicial  examination,  touching  the 
fidelity  of  the  transcript,  and  the  truth  of  their 
respective  marks  of  verification,  as  above. 

Rule  7.  If,  notwithstanding  all  such  external 
evidence,  the  fidelity  of  the  transcript  be  in 
dispute,  and  the  original  be  still  forthcoming; 
the  examination  of  the  transcript  by  the  origi- 
nal, as  touching  the  points  in  dispute,  may  be 
made  at  any  time,  by  or  under  the  eyes  of  the 
judge. 

i  Taken  on  the  whole,  the  uses  of  these  entries 
are  not  unobvious. 
1.  To  afford  a  security  against  incorrectness 
through  negligence.  If  error  appears,  it  ap- 
pears at  the  same  time  who  the  person  is,  to 
whom  it  is  to  be  imputed. 

12.  To  afford  a  security  against  fraud.  If 
ftaad  have  any  share  in  the  production  of  the 
•rror, — being  the  work  of  design,  it  cannot  but 
be  a  material  one,  so  as  to  operate  to  the  pre- 
fadice  of  some  right.  But,  the  more  material  it 
IS,  the  more  strongly  it  points  the  eye  of  sus- 
picion upon  the  person  of  the  transcriber ;  and 
there  he  is,  to  answer  for  it.  If  the  entry  be 
not  the  writing  of  the  person  whose  writing  it 
purports  to  be,  it  is  then  a  forgery:  and,  in 
this  case,  the  punishment  and  peril  of  forgery 
attach  upon  the  fraud. 

3.  A  collateral  and  inferior  use,  in  the  case 
f  the  transcriber,  is,  to  serve  as  an  index  and 
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measure  of  his  capacity  and  diligence,  by  shew- 
ing'the  quantity  of  business  dispatched  by  him 
in  each  given  portion  of  time. 

The  use  of  the  designation  of  the  time,  cou- 
pled with  that  of  the  place,  is  to  throw  difficul- 
ties in  the  way  of  forgery.  The  forgery  will  be 
detected,  if  it  should  appear  that,  on  the  day  in 
question,  there  was  no  such  person  writing  in 
that  office,  in  that  place.  And,  as  to  the  clerk 
himself  whose  hand  is  thus  forged,  it  will  be 
easier  to  him  to  say  with  assurance  that  he 
wrote  no  such  paper  on  this  or  that  particular 
day,  than  that  he  never  wrote  any  such  paper 
in  the  whole  course  of  his  life.  At  the  particu- 
lar time  in  question,  it  may  happen  to  him  to 
recollect  that  his  whole  time  was  occupied 
about  other  business. 

In  the  case  of  the  examiner's  mark  of  attesta- 
tion, an  effectual  indication  of  forgery  will  be 
afforded,  should  it  ever  appear  that,  before 
the  time  therein  specified,  the  original  had 
perished. 

In  the  case  of  an  official  transcript,  the  de- 
signation of  the  place  may,  at  first  sight,  appear 
superfluous.  The  situation  of  the  official  house 
is  a  matter  of  universal  notoriety ;  and  the  offi- 
cial books  and  documents  are  kept  at  the  official 
house.     But, 

1 .  In  some  cases,  the  office  itself  is  ambula- 
tory ;  as  in  the  case  of  military  offices,  by  sea 
and  land. 

2.  The  transcript  may  be  of  the  nature  of 
those  which  are  destined  to  be  sent  out  of  the 
office  ;  such  as  circular  letters;  and  the  like. 

3.  The  document  in  question,  though  de* 
signed  to  be  kept  in  the  office,  may,  on  some 
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unforeseen  occasion,  be  sent  out  of  it,  or,  by 
accident,  separated  from  it.  The  designation 
of  the  place  will  in  this  case  serve  for  the 
replacement  of  it. 

4.  The  designation  of  the  person  is  scarcely 
complete  without  the  designation  of  the  place. 
Of  the  names  called  proper  names,  there  are 
few  but  what  are  in  fact  common  to  many 
persons. 

Of  the  above-proposed  arrangements,  the 
description  is  simple,  the  efficiency  obvious, 
and  the  trouble  not  considerable.  The  appli- 
cation of  them  may  at  least  be  considered  as 
forming  the  matter  of  a  general  rule.  If,  in 
this  or  that  particular  instance,  the  labour 
should  appear  to  outweigh  the  utility,  in  every 
such  particular  instance  it  will  be  easy  to 
discard  them  by  a  special  rule  of  exception 
adapted  to  the  case. 

In  the  case  of  an  official  transcript  (as  above), 
a  transcript  having  for  its  writer,  or  examiner, 
or  both,  a  public  functionary ;  if  the  above 
arrangements  for  the  security  of  individual  re- 
sponsibility be  established,  the  security  afforded 
(as  above)  by  the  relative  date  of  the  judicial  de- 
position, will  be  the  less  material ;  inasmuch  as 
the  certificate  or  attestation  of  transcription  or 
examination  will  never  have  been  attached  to 
the  transcription,  but  under  the  persuasion  of 
eventual  liability  to  judicial  scrutiny. 

On  that  supposition,  the  case  to  which  it 
applies  with  particular  efficiency  is  that  where 
the  examiner  has  not  been  any  such  public 
functionary,  but  some  unofficial  individual ; 
such,  for  instance,  as  a  professional  agent  of 
this  or  that  one  of  the  parties  in  the  cause ;  or. 
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in  case  of  an  instrument  of  conyeyance,  or  other 
contract,  the  man  of  law,  or  the  clerk  of  the 
man  of  law  (notary,  attorney,  or  conveyancer), 
by  whom  the  original  was  drawn,  or  who,  in 
the  way  of  his  professional  functions,  had  had 
occasion  to  advert  to  the  contents  of  the  original 
for  any  other  purpose. 

With  the  help  of  this  check,  so  strong  is  the 
collective  body  of  security  thus  afforded,  that 
the  trustworthiness  of  an  examiner  of  the  least 
trustworthy  description,  may  be  raised  by  it  to 
a  level  superior  in  the  eye  of  reason  to  a  per- 
son of  the  most  trustworthy  description  to 
whom,  for  want  of  the  requisite  arrangements, 
the  security  for  individual  responsibility  is  found 
not  to  apply*  For  example,  the  testimony  of 
the  party  by  whom,  and  consequently  in  favour 
of  whom,  the  supposed  transcript  is  profftared 
in  evidence,  will,  imder  these  circumstances, 
present  a  better  claim  to  credence  than  can  be 
presented  by  any  supposed  official  transcript; 
nay,  even  by  any  transcript,  of  which,  though 
it  be  known  that  it  was  made  or  examined  in 
this  or  that  particular  office,  and  consequendy 
by  one  or  other  of  die  clerks  that  at  one  time 
or  other  have  been  employed  in  that  office,  it  is 
not  known  by  what  one  in  particular  of  those 
clerks  it  was  written  or  examined. 

Sect.  V. — Haw  to  distinguish  between  original 

and  transcript. 

In  the  case  of  preappointed  evidence,  all 
difficulty  from  this  source  is,  or  at  least  na- 
turally will  be,  endeavoured  to  be  provided 
against  and  prevented. 
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But,  in  the  case  of  casually- written  evidence, 
the  case  may.  remain  exposed  to  every  diffi- 
culty. 

If  it  be  a  letter,  that  letter  will  naturally  be 
signed  by  him  whose  discourse  it  is.  But, 
among  persons  in  habits  of  intimacy  with 
each  other,  and  perfectly  acquainted  with  each 
other's  hands,  the  formality  will  often  have 
been  omitted. 

But  a  script  appears  in  form  of  a  letter,  and 
that  letter  signed  by  a  name.  To  a  person 
•ufficiently  acquainted  with  the  handwriting, 
it  may  be  proportionabl^  clear  that  it  is  the 
handwriting  of  the  individual  whose  name  it 
bears  ;  but,  to  the  persons  interested  in  the 
business,  that  person  and  his  handwriting  are 
(suppose)  alike  unknown.  In  that  case,  fraud 
ef  every  kind  apart,  it  cannot  assuredly  be 
known  to  a  certainty  whether  the  script  be  an 
original  or  a  copy.  All  that  can  be  said  is,, 
that  its  being  an  original  is  the  more  frequent, 
and  thence  in  each  individual  case  (setting 
aside  idiosyncratic  indications)  the  more  na- 
tural and  probable,  result.     For, 

1.  Considered  in  an  a^regate  point  of  view,, 
the  number  of  letters  of  which  no  transcripts 
are  taken,  exceeds  (it  may  well  be  thought)  in 
a  prodigious  degree  the  number  of  those  of 
vluch  transcripts  are  taken.  But  the  strength 
^this  consideration  will  depend  upon  a  variety 
of  circumstances  :  1 .  Upon  the  importance  of 
the  subject  of  the  letter  :  commercial,  or  non- 
commercial; relative  to  business  purely  private, 
or  to  business  more  or  less  public,  &c. :  2. 
Upon  the  prevalence  oS  the  faculty  and  habit 
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of  taking  copies  of  letters,  iu  the  country  in 
question,  at  the  time  in  question. 

2.  When  a  transcript  of  a  letter  is  taken 
(fraud  apart),  it  is  common  and  natural  that 
upon  the  face  of  it  it  should  be  so  intituled ; 
or,  at  any  rate,  that  in  some  way  or  other  an 
indication  should  be  given  of  its  not  being 
meant  for  any  thing  more.  On  the  other 
hand,  this  indication  is  a  circumstance  to 
which  it  may  easily  happen  tq  be  omitted. 
A  letter  lies  before  me  :   I  take  a  copy  of  it 

no  matter  for  what  purpose)  for  my  own  use : 
know  it  to  be  but  a  copy :   what  need  have 
I  to  give  the  information  to  myself?        .    .  i 

Suppose  other  persons  are  meant  to  shaie 
with  me  in  this  use ;  all  of  whom  are  acquainted 
either  with  me  or  with  the  writer  of  the  original, 
and  with  our  respective  hands.  Even  in  this 
case,  the  indication  will  be  apt  to  appear,  alike 
superfluous,  and,  as  such,  to  be  omitted.         >  > 

3.  If  the  original  be  no  more  than  a  memo- 
randum, written  by  the  writer  for  his  own  use, 
and  not  addressed  to  any  body,  or  meant  to  be 
sent  to  any  body ;  in  that  case,  if  a  transcript 
be  taken  of  it  by  another  person,  it  may  be 
impossible  for  any  third  person  (otherwise  than 
by  examination  of  one  of  the  persons,  the 
writer  of  the  original,  or  the  transcriber)  to 
give  so  much  as  a  guess,  which  was  the  origi- 
nal, which  the  transcript.  Either,  presenting 
itself  without  the  other,  would  of  course  be 
taken  for  an  original :  from  the  sight  of  the 
original  alone,  no  person  would  be  led  to  con- 
clude that  any  transcript  had  been  made  of  it ; 
from  the  sight  of  the  transcript  alone,  no  person 
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would  be  led  to  conclude  that  it  was  not  an 
original,  but  a  transcript.  Such  would  generally 
be  the  case,  supposing  both  of  them  equally 
free  from  alterations  and  slips  of  the  pen.  On 
the  other  hand,  where  alterations  and  blemishes 
are  visible,  from  the  nature  of  these  blemishes 
some  sort  of  indication  or  ground  of  conjecture 
respecting  the  script  in  question  taken  singly, 
as  to  the  question  whether  it  be  an  original 
or  a  copy,  may  every  now  and  then  be  dis- 
coverable. 

In  an  original,  whatever  alterations  occur 
will  naturally  ha%'e  arisen  from  a  correspondent 
change  in  the  thought  and  plan  of  the  discourse. 
If  one  word  be  .struck  out  and  another  written 
over  it,  the  word  thus  substituted  will  com- 
monly have  no  resemblance  in  physical  appear- 
ance to  the  word  to  which  it  is  substituted : 
especially  if,  a  clause  composed  of  three  or 
four  words  in  connexion  being  struck  through, 
another  clause,  embracing  also  a  number  of 
words,  be  put  to  serve  instead  of  it. 

In  a  transcript,  where  any  such  alterations 
are  perceptible,  if  the  error  consisted  in  the 
omission  of  a  word  or  series  of  words,  the  cor- 
rection will  consist  in  the  insertion  of  such 
omitted  word  or  words ;  which  insertion,  the 
error  not  having  been  discovered  till  the  line  is 
finished,  will  commonly  be  made  in  the  way  of 
interlineation.  If  the  error  consisted  in  the 
substitution  of  one  word  for  another,  the  im-  / 
proper  word  will,  in  general,  be  a  word  more 
or  less  nearly  similar  in  physical  appearance 
to  the  proper  one. 

In  short ;   in  an  original,  if  any  alterations 


6  i  0  MAKESHirr.  IBook  vl 

are  perceptible^  they  will  be  such  as,  being  the 
result  of  a  change  of  thought,  will  be  indicatiTe 
of  such  a  change :  in  a  transcript,  if  any  altera-r 
tions  are  perceptible,  they  will  not  be  indica- 
tive of  any  change  of  thought. 

On  the  occasion  of  these  and  all  other  such 
diagnostics,  a  caution  as  useful  as  any  or  all 
of  them  put  together,  is,  not  to  place  too  im- 
plicit a  confidence  in  them :  and  this  for  two 
reasons  :  —  1 .  Because,  even  fraud  apart,  their 
conclusiveness  is  susceptible  of  an  infinity  of 
gradations :  2.  Because,  if  any  one  were  under- 
stood to  be  conclusive,  fi^ud  would  naturally 
bend  its  endeavours  to  take  advantage  of  the 
rule.    Example :  In  the  natural  state  of  things, 
fraud  apart,  an  original  brouillon  may  swarm 
with  substitutions  and  interlineations,  to  any 
degree  of  complication :  a  transcript  will  not 
naturally  be  infected  in  any  considerable  degree 
with  any  such  blemishes.     But,  if  this  were  to 
be  understood  in  the  character  of  a  peremptory 
rule,  to  which  the  judge  were  obliged  to  con- 
form ;  a  man  who,  making  a  transcript,  wished 
for  any  sinister  purpose  to  make  it  pass  for  an 
original,  would  fill  it  with  such  blemishes  on 
purpose. 

Kule.  Where,  as  between  divers  scripts 
emanating  from  the  same  original  source,  a 
doubt  arises  which  is  to  be  considered  as  the 
authentic  draught;  as,  for  instance,  between 
two  such  scripts,  whether  the  first  be  a  rough 
sketch  preparatory  to  the  original,  and  the 
second  the  original,  or  the  first  an  original, 
and  the  second  a  transcript  (viz.  either  in  tenor 
or  in  substance) ;  let  not  the  claim  of  any  such 
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script  to  be  considered  as  the  more  authentic, 
be  regarded  as  fixed  by  any  general  rule,  appli- 
cable to  all  sorts,  or  to  any  sorts,  of  scripts ; 
except  so  far  as,  in  the  instance  of  this  or  that 
particular  species  of  script,  the  distinction  may 
have  been  fixed  by  an  appropriate  provision  of 
statute  law.  But,  in  each  instance,  let  all 
such  of  the  contending  scripts  as  can  be  pro- 
duced, be  produced  accordingly ;  and,  from  a 
joint  comparison  of  them  all,  let  the  true  import 
of  the  discourse  be  tollected. 
Examples:  — 

1.  Shop-books.  Several  shop-books  kept  by 
the  same  shopkeeper.  In  some,  the  order  of 
the  entries  will  have  been  purely  chronological : 
in  the  waste-book  and  journal.  In  others,  the 
primary  principle  of  arrangement  will  be  logi- 
cal; the  transactions  being  classed  in  groups, 
sometimes  according  to  the  persons,  sometimes 
according  to  the  things,  to  which  they  relate : 
the  chronological  principle  of  arrangement  being 
secondary  with  relation  to  these  logical  ones. 

In  general,  an  entry  belonging  to  that  book 
in  which  the  transaction  is  entered  before  it  is 
entered  in  any  other,  will  be  more  trustworthy 
than  the  correspondent  entry  in  any  other  of 
the  books :  because  the  former  one  will  be  of 
the  nature  of  an  original,  the  others  no  more 
than  transcripts,  entered  on  so  many  different 
principles  of  arrangement.  But  it  may  happen 
that  a  mistake  was  made  in  the  prior  entry, 
and  that  it  received  correction  in  a  posterior 
one. 

2.  Official  books  of  any  public  ofiice.  The 
documents  usually  entered  in  the  otfice  being 
known ;  the  document,  as  made  out  in  proper 
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form,  will  naturally  have  been  preceded  in  many 
instances  by  a  short  minute  or  memorandum, 
indicative  of  the  species  of  the  document  which 
is  to  be  made  out,  and  serving  for  instruction  to 
the  clerk  by  whom  it  is  to  be  made  out. 

3.  The  documents  (if  more  than  one)  serving 
to  exhibit  a  man's  last  will : — viz.  if  no  sufficient 
care  has  been  taken  by  the  legislator  to  stamp 
the  character  of  authenticity  upon  a  document 
of  a  particular  description,  to  the  exclusion  of 
all  others  that  are  liable  to  come  into  competi- 
tion with  it :  or  if  a  document,  upon  the  face  of 
it  authentic,  should  come  to  be  impugned  on 
the  ground  of  spuriousness,  falsification,  or  un- 
fairness in  respect  of  the  mode  of  bringing  it 
into  existence. 
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CHAPTER  IX. 


OP  REPORTED  REAL  EVIDENCE:  I.E.  SUP- 
POSED HEAL  EVIDENCE,  TRANSMITTED 
THROUGH  ORAL  JUDICIAL  TESTIMONY,  OR 
THROUGH    CASUALLY-WHITTEN    EVIDENCE. 

The  inferiority  of  transmitted  evidence,  as 
compared  with  immediate  evidence  from  the 
same  source,  is  as  manifest  in  the  instance 
of  this,  as  of  any  other,  species  of  transmitted 
evidence.  This  species  of  evidence  cannot 
therefore  but  be  ranged  under  the  head  of 
makeshift  evidence.  At  the  same  time,  the 
cases  are  numerous,  and  the  description  of 
them  extensive,  in  which  the  correspondent 
immediate  evidence  is  not  to  be  had,  yet  in 
which  evidence  from  that  source  is  so  material, 
that,  in  a  general  view,  the  admissibility  of 
it,  even  in  the  secondary  and  reported  form, 
is  altogether  out  of  dispute. 

Of  the  instructiveness  and  importance  of 
reai  evidence,  a  general  view  has  already  been 
given  under  the  head  circumstantial  evidence, 
of  which  it  constitutes  a  species.  On  the  pre- 
sent occasion,  what  remams  to  be  brought  to 
view  is  the  specific   description   of  the  cha- 
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racteristic  fraud,  and  the  modifications  which 
this  species  of  transmitted  evidence  is  suscep- 
tible of,  according  to  the  nature  and  trust- 
worthiness of  the  medium  through  which  it 
may  happen  to  be  transmitted  to  the  conception 
of  the  judge. 

The  species  of  fraud  to  which  this  species  of 
makeshift  evidence  stands  exposed,  may  be 
thus  described.  A  person  (suppose  the  de- 
fendant, or  any  other  person  on  his  behalf,  in 
an  expected  criminal  cause), — applying  himself 
to  the  thing  which,  with  relation  to  the  prin- 
cipal fact  in  question,  is  already  become,  or 
which  he  proposes  to  convert  into,  a  spurce  of 
real  evidence,  —  either  obliterates  or  alters  the 
evidentiary  appearances  presented  by  it  in  the 
state  in  which  he  found  it,  or  superinduces  upon 
it  fresh  appearances  of  his  own  production, 
such  as  appear  to  him  conducive  to  his  purpose 
(viz.  in  the  present  case,  that  of  exculpating  him 
from  the  charge). 

This,  it  is  evident,  is  neither  more  nor  less 
than  the  sort  of  fraud  which  there  has  already 
been  occasion  to  bring  to  view  (to  wit,  in  the 
book  on  Circumstantial  Evidence),  under  the 
denomination  oi forgery  of  real  evidence :  cUter- 
ative  orfabricative,  as  the  case  may  be. 

One  circumstance  is  remarkable,  as  being 
peculiar  in  relation  to  this  modification  of  trans- 
mitted evidence.  Exposed,  as  it  has  been  seen 
to  be,  to  a  characteristic  fraud,  it  is  so  no  other- 
wise than  as  the  corresponding  immediate  evi- 
dence is:  the  real  evidence  afforded  by  the 
same  physical  object, — issuing  from  the  same 
source. 

The  cause  of  the  difference  is,  that,  in  the 
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case  of  the  other  modification  of  transmitted 
evidence,  there  are  at  least  two  persons  con- 
cerned, or  supposed  to  be  concerned,  in  the 
character  of  witnesses  or  sources  of  evidence; 
two  persons,  the  one  of  which  (viz.  the  extra- 
judicial witness)  may,  under  favour  of  his  ex- 
emption from  the  sanction  of  an  oath,  and  from 
cross-examination,  put  a  deceit  upon  the  other 
(viz.  upon  the  intended  judicial  witness);  such 
a  deceit,  from  which  the  judge,  armed  as  he  is 
with  those  instruments  for  the  extraction  of 
truth,  is  proportionably  defended. 

But,  to  the  fraud  liable  to  be  practised  upon, 
or  in  relation  to,  real  evidence,  the  situation  of 
one  cause  stands  no  less  exposed  than  that  of 
another  :  that  of  the  judge,  no  less  than  that  of 
any  reporting  percipient  witness,  on  whose  re- 
port, through  choice  or  necessity,  he  rests  his 
conception  of  the  fact,— instead  of  the  testimony 

I  of  his  own  senses,  with  his  own  judgment  for 
their  assistance. 

I  For  this  same  reason,  every  thing  that  re- 
lates to  the  examinability  of  the  supposed  ex- 
trajudicial witness  has  no  place  here.  Here 
there  is  no  extrajudicial  witness  in  the  case  :  in 
the  room  of  the  interrogable  or  uninterrogable 
person,  we  have  tlie  uninterrogable  thing. 

The  personal  evidence,  by  which  the  sup- 
posed real  evidence  in  question  is  transmitted 
to  the  conception  of  the  judge,  may  wear  any  of 
the  forms  which  have  already  been  brought  to 
view.  I.  Oral  evidence,  judicial  testimony,  de- 
livered or  extracted  in  the  judicial,  that  is  (by 
the  supposition)  the  most  trustworthy,  mode 
2.  Casually-written  evidence  :  minutes  taken, 
descriptive    of  the    appearances    exhibited 
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the  thing — by  the  source  of  the  real  evidence: 
taken  by  a  private  individual,  in  the  situa- 
tion of  an  extrajudicial,  and  not  an  official, 
witness, — taken  consequently  at  the  time  when 
the  evidentiary  appearances  are  freshest  and 
most  instructive,  or  at  any  late  period  (if  any), 
when,  by  the  agency  of  time,  they  have  been  ren- 
dered less  correctly  instructive:  taken,  agaio, 
either  at  the  very  moment  of  inspection,  or  at 
any  succeeding  i)eriod,  and  at  the  end  of  any 
longer  inter\al  of  time.  3.  Written  evidence 
taken  by  a  preappointed,  and,  quoad  hoc  at 
least,  an  official,  witness  :  not  by  the  judge 
himself,  but  by  some  person  of  chosen  trust- 
worthiness, appointed  for  the  purpose,  either 
by  general  and  permanent  designation  of  the 
law,  or  by  special  appointment  from  the 
judge.  4.  Judicial  testimony,  delivered  and  ex- 
tracted in  the  judicial  mode,  but  grounded  and 
supported  by  written  minutes,  containing  the 
result  of  the  inspection:  the  view  itself  taken, 
and  the  result  committed  to  writing,  at  a  period 
earlier  than  that  at  which  the  business  could 
have  been  performed  by  a  judicial  presentation, 
or  examination  in  the  first  instance. 

Comparing  with  each  other  the  two  species 
of  evidence,  the  original  and  reported,  (bearing 
in  mind  the  several  causes  of  inferiority  observ- 
able in  makeshift  evidence,  with  relation  to  the 
correspondent  species  of  regular  evidence),  we 
shall  find  the  difference  much  less  in  this,  than 
in  any  other,  instance. 

I .  The  person  by  whom  the  reported  real 
evidence  is  reported,  may  always  be  a  prMp' 
pointed  witness  ;  and  that  witness  preappointea 
even  by  the  judge.  Here  then  vanishes  all  danger 
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of  fraud.  Of  all  the  several  species  of  make- 
shift evidence,  this  is  the  only  one  which  is  not 
exposed  to  any  variety  of  what  we  have  called 
'the  characteristic  fraud. 

'  2.  The  person  appointed  thus  to  act  in  the 
.character  of  reporting  witness,  may  be,  and 
■naturally  will  be,  a  person  possessed  of  that 
■0ippropriate  stock  of  information,  which,  with 
Itelation  to  the  subject-matter  of  the  deposition, 
Irill  place  him  in  the  predicament  of  a  scientific 
'witness.  The  danger  of  deception  on  the  part 
;»f  the  judge,  without  fraud  on  the  part  of  the 
deposing  witness  — without  any  symptom  of 
weakness  in  his  rational  faculties— without  any 
rOther  than  such  of  which  his  intellectual  facul- 
ties may  be  the  seat, —  is  thus  reduced  to  its 
^nimum. 

'  To  the  tnoral  trustworthiness  of  official  evi- 
^Bence,  (viz.  of  judicial,  the  most  trustworthy 
bpecies  of  official,  evidence),  he  may,  and  na- 
Aurally  will,  add  the  intellectual  trustworthiness 
lyf  scientific  evidence.  If  no  appropriate  raodi- 
Sication  of  physical  science  be  requisite,  the 
merson  selected  for  this  purpose  will  naturally 
be  appointed  by  the  judge;  a  person  known  to 
him  through  tlie  medium  of  official  relation  and 
intercourse :  in  the  opposite  case,  some  person 
recommended  by  the  general  reputation  of  ap- 
Iffopnate  science. 

'  It  follows,  then,  that  if,  between  the  imme- 
Sliate  and  the  thus  reported  real  evidence, 
jibere  be  in  any  case  any  practically  material 
jlifference  in  point  of  trustworthiness,  it  can 
wUy  be  in  so  far  as  there  is  something  in  the 
particular  nature  of  the  real  evidence  in  ques-  M 

Hon,  that  disqualifies  it  from  being  transmitted  I 
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H  with  accuracy  through  the  medium  of  personal 

^■^^  report :  the  perceptioas  which  it  affords  to  a 
^^^^H  percipient  witness  being  such  as  cannot,  witb- 
^^^^H  out  material  alteration,  be  transmitted  through 
^^^^H    the  medium  of  language. 

^^^^1  But,  even  in  this  case,  the  difference  in  point 
^^^^H  of  trustworthiness  will  not  be  so  great,  ai^,  upon 
^^^^1  the  face  of  the  above  statement,  it  might  at  first 
^^^^1  sight  appear  to  be.  The  judge  —  the  official 
^^^^1  permanent  judge  — is  not,  upon  the  footing  of 
^K^^f  this  arrangement,  so  correctly  and  fully  in- 
^m  formed,  as  in  the  case  where  the  information  is 

H  presented  to  him  in  the  shape  of  immediate  real 

J  evidence.     True :    but  (though   he   is  not)  his 

nominee,  his  deputy, — the  person  selected  by 
him  on  the  ground  of  his  appropriate  trustwor- 
thiness, as  qualified,  for  the  purpose  in  question, 
to  officiate  in  his  place, — receives  and  contem- 
plates the  information  in  its  character  of  imme- 
diate real  evidence.  The  decision  of  the  case 
does  not  in  efl'ect  lose  the  benefit  of  immediate 
real  evidence  :  the  result  of  the  arrangement  is 
no  more  than  this,  viz.  that  the  decision  in 
effect  is  transferred  from  the  judge  in  ordinary, 
to  another  judge,  who,  though  but  an  occasional 
one,  may,  on  the  particular  occasion  in  questiofl, 
for  any  thing  that  appears,  be  regarded  as 
equally  fit  and  competent. 

Upon  this  footing  stands  the  disadvantage 
which  reported  real  evidence  lies  under,  when 
compared  with  immediate  real  evidence.  Con- 
sidered in  another  point  of  view,  it  may  (at 
least  in  certain  circumstances)  appear  possessed 
of  an  advantage.  For  the  judicial  trustworthi- 
ness of  the  official  judge  ;  for  the  probity,  atten- 
tion, and  intelligence,  brought  into  action  by 
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him  on  the  occasion, — the  public  possesses  in 
this  case  a  sort  of  security,  which  it  possesses 
not  in  the  other.  Suppose  in  the  place  of  the 
judge  an  all-perfect  human  being,  and  at  the 
same  time,  on  the  part  of  the  proposed  occasional 
judge-depute  ad  hoc,  a  character  considerably 
inferior  in  these  respects  to  his  principal ;  the 
difference  and  the  disadvantage  on  the  side  of 
the  reported  real  evidence,  in  its  comparison 
with  the  immediate,  may  be  very  considerable. 
On  the  other  hand,  suppose  any  considerable 
■degree,  though  it  be  no  more  than  the  ordinary 
.degree,  of  deficiency  in  point  of  trustworthiness 
on  the  part  of  the  ordinary  judge;  or  (what  is 
at  once  an  equally  natural  and  less  invidious 
supposition)  suppose  but,  on  the  part  of  the 
public,  a  degree  (though  it  be  no  more  than  the 
ordinary  degree)  of  suspicion  of  a  deficiency  of 
trustworthiness  in  any  of  these  points  on  the 
part  of  the  judge ;  the  advantage  capable  of 
being  possessed  by  the  information  when  in  the 
shape  of  reported  evidence,  may  be  not  inconsi- 
derable. The  judge  (supposing  him  to  repair 
"to  the  spot  alone)  sees  as  much  of  the  evi- 
■dence  as  he  pleases,  and  no  more  than  he 
'pleases:  pays  what  attention  to  it  he  pleases, 
'  and  no  more  than  he  pleases  :  contemplates  it, 
■if  he  pleases,  on  one  side  only,  and  with  no  other 
intention  than  that  of  discovering  what  pretences 
can  be  found,  what  excuses  can  be  made  to 
'  tiie  public  and  his  own  conscience,  for  deducing 
from  it  inferences  favourable  to  that  side  of  the 
cauBC  which  his  affections  induce  him  to 
espouse.  With  these  eyes  it  is  that  he  views 
^\t:  and  it  is  after  thus  viewing  it,  in  his  cha- 
Iscter    of  a  witness,  that    he    reports   it  —  to 
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whom  ? — to  himself,  in  the  character  of  a  judge. 
It  is  the  judge  himself  who  is  the  witness  ;  aid 
that  witness  examined  in  secreto  judicis,  in 
the  recesses  of  the  judge's  own  conscience  ; 
examined,  and  without  cross-examinatloD,  by 
the  judge. 

Turn  now  to  the  opposite  case,  and  see  upon 
what  footing  stands  the  case  of  information  from 
the  same  source,  when  reported  to  the  judge 
through  the  medium  of  some  other  official  (or  at 
any  rate  a  preappointed)  witness.  His  report 
is  dehvered, — it  may  at  least  be,  and  therefore 
(at  the  instance  of  either  party)  ought  to  be, 
delivered, — upon  the  same  footing,  in  every 
respect,  as  that  of  any  ordinary  witness;  iu 
public,  and  subject  to  cross-examination,  with 
the  several  attendant  securities.  It  is  from 
this  completely  scrutinized  evidence,  delivered 
under  the  eye  of  the  public,  that  the  judge, 
himself  speaking  and  acting  under  the  eye  of 
the  public,  draws  his  inferences. 

In  the  one  case,  the  judge  decides  upon  data 
not  before  the  public,  and  the  public  in  conse- 
quence has  no  control  over  him :  in  the  other 
case,  the  judge  decides,  as  in  ordinary  cases, 
from  data  which  are  as  completely  before  the 
public  as  before  himself. 

With  respect  to  the  option,  the  question  there- 
fore seems  to  be  brought  to  this  point : — In  the 
case  where  the  information  presents  itself  to  the 
judge  in  the  shape  of  immediate  real  evidence, 
(the  judge  conveying  himself  to  the  spot  for  the 
purpose  of  contemplating  it  in  that  shape),  can 
he,  or  can  he  not.  take  the  public,  a  sufficient 
portion  of  the  public,  with  him  ?  If  he  can, 
and  does,  in  such  case  the  immediate  evidcDce 
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preserves  its  superiority  over  transmitted  evi- 
dence. If  he  does  not ;  in  that  case,  the  trans- 
mitted evidence,  instead  of  being  inferior,  is  in 
fact,  in  a  practical  view,  superior,  to  the  im- 
mediate evidence :  the  transmitted  evidence 
(though  in  itself  it  possesses  the  characteristic 
property  of  makeshift  and  irregular  evidence) 
to  the  regular.* 


*  The  justice  that  is  of  immediate  and  intrinaLc  importance, 

the  justice  upon  which  the  sense  of  securitv  on  the  part  of 

the  public  depends,  is  not  abstract  real  justice,  but  apparent 

justice.     Real  justice  is  no  otherwise  of  importance,  than  in 

*  u  far  as  apparent  justice  (as  is  the  case  in  the  ordinary  state 

-   of  things)  depends  upon  it.   The  supposition  is  a  strained  and 

odious  one  ;  nor  is  it  without  great  enenion  and  reluctance, 

that  the  mind  of  man,    especially  the  mind  of  an  ardent 

lover  of  justice,  can  bring  itself  to  frame  it :  but,  for  the 

■   moment,  and  in  the  character  of  a  supposition,  it  may  be  an 

Instructive  one.     Better  by  far  that  injustice  should  be  really 

fdone  in  all  cases,  so  justice  be  universally  thought  to  be  done 
in  the  same  cases,  than  that  justice  should  be  done  in  all 
-  cases,  at  the  same  time  that  in  half,  or  though  it  were  but  a 
quarter,  or  say  a  tenth,  or  even  a  twentieth  pfirt  of  those  cases 
(we  know  not  where  to  draw  the  line),  injustice,  and  not  justice, 
were  with  equal  universality  thought  to  be  done.  In  the 
Ibrmer  case,  in  respect  of  the  mischief  of  the  second  order  {see 

,  Dumont,  and  Introduction),  no  alarm,  no  sense  of  insecurity, 
•hy  the  supposition :    in  the  other  case,  a  violent  alarm  ;  a 

*  strong  sense  of  insecurity,  and  that  a  universal  one. 

But,  in  the  case  where  the  information  is  presented  to  the 
judge  in  the  shape  of  immediate  real  evidence,  the  public  not 
present;  the  sort  of  justice  in  favour  of  which  the  chance  is 
augmented,  is  no  more  than  real  abstract  justice,  as  above 
described  :  the  justice  in  favour  of  which  the  chance  is  lea- 
Mned,  is  apparent  justice.     In  the  case  where  the  public  is 

;isreseDt, — ^  whether  it  be  in  the  shape  of  immediate  real  evi- 

,'<  oence,  or  reported  real  evidence,  that  the  information  is  pre- 

L  Knted,  —  the  probability  in  favour  of  apparent  justice  is  at 
iiny  rate  preserved  undiminished,  howsoever,  in  the  case  of 

'reported  evidence,  the  matter  may  stand  in  respect  of  real 

[Abstract  justice. 
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CHAPTER  X. 

OF  EVIDENCE  TRANSMITTED  THROUGH   AK 
INDEFINITE  NUMBER  OF  MEDIA. 

We  come  now  to  the  case  where  the  infor- 
mation in  question  presents  itself  as  if  trans- 
mitted through  media,  simple  or  complex,  as 
above  described,  and  in  eacli  case  with  repeti- 
tions, in  any  number,  of  any  one  or  more  of  the 
elements. 

The  modifications  of  which  this  case  is  sus- 
ceptible, are  evidently  infinite.  Happily,  the 
conduct  that  seems  proper  to  be  observed  in 
relation  to  them  will  be  found  capable  of  being 
determined  by  a  few  simple  principles. 

The  first  point  to  be  ascertained  under  this 
head,  is  the  mfluence  exercised  by  the  number 
of  the  media  upon  the  probative  force  of  the 
information  thus  conveyed. 

For  this  purpose,  instead  of  the  word  medium, 
there  may  on  some  occasions  be  a  convenience 
in  employing  the  word  degree. 

The  mode  in  which  this  is  to  be  done,  is  by 
reckoning,  for  every  medium  through  which  the 
evidence  passes,  a  degree.     Thus,  hearsay  evi- 
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dence  through  one  medium  is  of  the  first  degree, 
through  two  media  of  the  second  degree,  and 
80  on. 

1.  In  every  succession  from  one  medium  to 
another,  by  which  a  supposed  extrajudicial 
statement  passes,  in  its  way  from  the  supposed 
percipient  or  other  primary  extrajudicial  narra- 
tor, to  the  ear  or  eye  of  the  judge, — it  loses  a 
portion  of  its  probative  force. 

2.  This  it  does  of  course  from  the  mere  con- 
sideration of  the  general  chance  of  incorrect- 

'  ness ;  and  without  taking  into  the  account  any 
toeculiar  chance  of  incorrectness  capable  of  being 
produced  by  the  idiosyncratic  character  of  any 
of  the  supposed  intervening  relators. 
I  3.  The  circumstance  of  mendacity  or  bias 
I  affords  likewise  at  every  step  an  additional 
I  chance  or  probability  of  incorrectness,  as  well  as 
'of  falsehood  in  ioto:  but  this  chance, depending 
'  upon  idiosyncratic  character  and  circumstances, 
is  incapable  of  being  estimated,  any  further 
than  as  the  situation  and  character  of  indi- 
I  viduals  is  taken  into  the  account,  and  made  the 
1  subject  of  special  investigation. 
I  4.  Conceive  divers  supposed  extrajudicial 
'  "witnesses  of  the  same  remove  or  degree,  each 
I  represented  as  confirming,  in  tenor  or  in  purport, 
(  tiie  supposed  statement  supposed  to  have  been 
I  given  by  the  rest : — for  each  such  witness,  (cre- 
dit given  to  the  fact  of  their  having  existed  in 
that  character),  the  evidence  acquires  a  portion 
I  of  probative  force. 

'  5.  But  the  greatest  additional  portion  of  pro- 
'tative  force  capable  of  being  thus  acquired, 
I  can  never  be  great  enough  to  raise  the  probative 
■force  of  a  lot  of  hearsay  evidence  standintr  at 
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that  degree,  to  a  level  with  one  standing  at  a 
higher  degree,  i.  e.  in  which  the  number  of  media 
it  is  supposed  to  have  passed  through  is  less. 

6.  Deponens  (for  example)  states,  that,  on  a 
certain  occasion,  a  number  of  persons,  i^hom  he 
names,  (John  Middleman,  Thomas  Middleman, 
and  others),  concurred  in  assuring  him  that 
they  were  present  when  Percipiens  was  giving 
an  account  of  a  duel  fought  in  his  presence  be* 
tween  the  defendant  and  Occisus,  in  the  course 
of  which  Occisus  received  his  death  wound.  It 
is  evident  that,  so  far  as  Deponens  is  believed,  the 
fact  of  defendant's  having  been  the  cause  of  the 
death  of  Occisus  will  acquire  an  additional,  and 
(setting  aside  idiosyncrasy)  a  determinate,  por* 
tion  of  probability,  for  every  additional  person, 
of  which  this  number  is  stated  as  consisting. 
But,  if  there  Vere  a  thousand  such  supposed 
intermediate  and  mutually  confirmative  ejctnt- 
judicial  relators,  this  could  never  impart  to  the 
hearsay  evidence  of  Deponens  any  such  d^free 
of  probative  force,  as  if  Deponens,  instead  of  re- 
presenting himself  as  having  taken  his  informa- 
tion through  these  thousand  media  all  at  the 
same  degree,  were  to  represent  himself  as  hav- 
ing himself  taken  it  immediately  from  the  lij 
of  Percipiens. 

Recapitulation.  1.  In  the  case  of  trans- 
mitted evidence,  the  probative  force  of  the  in- 
formation presented  immediately  to  the  judge, 
is  inversely  as  the  number  of  degrees.  2.  Sup- 
posing, at  each  degree,  one  witness,  and  no 
more ;  at  each  degree,  it  is  therefore  inversely 
as  the  number  of  media  or  witnesses.  3.  But, 
at  any  given  degree,  it  is  directly  as  the  num- 
ber of  witnesses  standing  at  that  same  degree; 


MANY  MEDIA. 


425 


and  supposed  to  have  agreed  with  one  another 
in  their  respective  extrajudicial  statements  in 
relation  to  llie  same  fact,* 

Hence  it  appears  how  inconsiderate  and  in- 
adequate the  provision  is,  of  those  laws,  which, 
without  entering  into  any  such  explanations  as 
above,  take  upon  them  to  obviate  misdecision, 
by  requiring,  as  a  necessary  ground  to  the 
validity  of  the  decision,  a  speeihed  number  of 
witnesses.  The  number  may  be  completed, 
and  the  probative  force  of  the  evidence  may 
in  fact,  instead  of  greater,  be  but  so  much 
less,  than  if  there  were  but  one. 

On  the  part  of  the  judge,  common  honesty, 
enlightened  by  common  sense,  would  (it  may 
be  thought)  be  sufficient  to  supply  any  such 

»  deficiencies  on  the  part  of  the  legislator,  and 
<thence  to  prevent  misdecision  on  this  ground. 
But  the  instances  in  which  the  light  of  common 
sense  has  been  extinguished  by  the  vapours 
of  jurisprudential  science,  are,  as  it  will  be  seen 
throughout,  but  loo  abundant;  and  to  obviate 

•  The  above  remarks  apply  not  only  to  the  case  of  hearsay 

cridence  through  many  media,  but  also  to  that  of  transcrip- 

titious  evidence  through  many  media,  or  transcripts  of  tran- 

I    Kripts.     Oae  remark  still  remains,  which  is  peculiar  to  the 

■  latter  aperies. 

■  By  confrontation  with,  and  examination  by.  a  transcript  of 
i     wiy  superior  degree,  a  transcript  of  any  inferior  degree  maybe 

raised  in  the  scale  of  trustworthiness  to  a  degree  next  below 
that  with  which  it  is  so  compared. 

Thus,  suppose  a  transcript  of  the  tenth  degree.  By  exami- 
nation with  the  original,  it  may  be  endowed  with  every  secu- 
rity for  trustworthiness  that  can  be  given  to  a  transcript  of 
the  first  degree,  and  is  thereby  raised  altogether  upon  a  level 
with  a  transcript  of  that  tirst  degree  :  by  confrontation  with 
a  transcript  of  the  first  degree,  it  may  in  the  same  way  be 
endowed  with  every  security  for  trustworthiness  that  can  be 
given  to  a  transcript  of  the  second  degree. 
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in  that  quarter  some  apprehended  deficiency  in 
the  article  of  common  honesty,  is  the  undis- 
guised object  of  the  legislator  in  the  framing  of 
such  restrictive  and  exclusive  regulations.* 
Transmitted    evidence    purporting   to    have 

Eassed  through  more  media  than  one,  may  still 
e  received,  whatsoever  be  the  number  of  such 
media :  to  wit,  in  every  case  in  which  make- 
shift evidence  transmitted  through  no  more 
than  one  medium  would  be  received;  always 
under  the  same  conditions  and  restrictions.  So 
likewise  in  the  case  where  the  individual  descrip- 
tion, or  even  the  number  of  the  media,  cannot 
be  ascertained. 

To  a  mind  impregnated  with  the  principle  of 
the  excluding  system,  a  proposition  to  this 
effect  cannot  but  appear  in  the  highest  degpree 
alarming.  What  ?  let  in  upon  the  mind  of  the 
judge  a  deluge  of  evidence,  to  the  untrustwor- 
thiness  of  which  there  is  no  bounds  ? 

Reasons  in  support  of  the  rule,  —  arguments 
d priori,  supported,  and  well  supported,  by  argu- 
ments d>  posteriori,  —  are,  however,  by  no  means 
wanting :  reasons,  and  such  (it  is  believed)  a$ 
will  be  found  satisfactory  upon  the  whole. 

1.  The  main  and  most  striking  reason  is, 
that,  by  the  alleged  increase  in  the  number  of 
the  media,  no  new  facility  is  given  to  fraud.  On 
the  contrary,  it  can  never  answer  the  purposes 
of  fraud,  it  would  be  unfavourable  to  the  pur- 

*  W^ill  it  be  said,  that,  when  two  witnesses  are  thus  made 
necessary,  they  must  both  of  them,  of  course,  be  deposiiif 
witnesses?  If  any  such  position  were  advanced,  it  would  be 
rejected  at  any  rate  by  English  law.  In  the  case  of  treasoD, 
to  ground  conviction,  there  must,  indeed,  by  statute,  be  two 
witnesses ;  but,  by  jurisprudence,  one  at  least  of  thete  two 
witnesses  may  be  a  piece  of  paper. 
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poses  of  fraud,  falsely,  or  even  truly,  to  repre- 
sent any  such  increase.  That  assurance  of 
correctness  cannot  but  be  diminished  in  pro- 
portion to  the  number  of  media  the  evidence 
has  passed  through,  is  a  truth,  the  force  of 
which  cannot  but  be  felt  by  every  mind  to 
which  it  is  presented.  But  a  man  actuated  by 
fraud,  intending  deception,  to  be  brought  about 
by  mendacity,  will  of  course  give  to  the  in- 
formation the  most  plausible,  the  most  trust- 
worthy, form,  of  which  it  is  susceptible:  he  will 
never  spontaneously  and  unnecessarily  multiply 
causes  of  untrustworthiness  and  distrust  in 
regard  to  it. 

A  man  says  what  is  not  only  sooner  said, 
but  more  likely  to  be  believed,  and  yet  not  more 
likely  to  be  detected  if  false,  if  he  says,  I  had 
the  fact  from  Titius,  who  said  he  saw  it,  but  is 
now  dead,  than  if  he  says,  I  had  the  fact  from 
Titius,  who  is  dead,  and  who  says  he  had  it 
from  Sempronius,  who,  if  Titius  is  to  be  be- 
lieved, gave  Titius  to  understand  that  he  saw 

L  it,  but  being  dead  also,  cannot  be  called  upon 
for  his  testimony. 

Take,  for  example,  a  case  from  English  juris- 
prudence." The  validity  of  a  will  being  in 
question,  a  will  purporting  to  have  been  exe- 
cuted in  the  presence  of  three  witnesses, 
whose  names  were  entered  upon  the  face  of  it 
in  the  character  of  attesting  witnesses  ;  two  of 
these  supposed  witnesses  were  proved  to  be 
dead  :  the  third,  on  her  cross-examination,  de- 

1  posed,  that,  on  her  attending  one  of  the  other 
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two  in  his  last  illness,  about  three  weeks  before 
his  death,  he  pulled  the  will  {rem  his  bosom, 
and  acknowledged  lo  her  that  it  was  forged  by 
himself.  Thisevidence  (it  appears)  was  received, 
was  eredited,  and  the  decision,  a  decision  pro- 
nouncing the  will  a  spurious  one,  grounded  upon 
it.  This  supposed  oral  evidence  transmitted 
through  oral,  this  evidence,  hearsay  evidence  as 
it  was,  was  received  and  credited.  It  was  re- 
garded as  not  only  veracious,  but  true;  by  the 
proper  judges,  judging  from  the  whole  com- 
plexion of  the  evidence  on  both  sides. 

Now  to  the  point  in  question.  Suppose  that, 
instead  of  being  deemed  true,  it  had  been 
deemed  false  and  mendacious,  and  had  been  so 
accordingly.  The  will  was,  on  this  supposition, 
a  genuine  one  :  the  story  of  its  having  been 
declared  by  one  of  the  attesting  witnesses  to  be 
spurious  (spurious  as  having  been  forged  by 
himself),  was  a  mendacious  story,  trumped  up 
by  this  witness,  who,  it  being  iaise,  could  not 
but  have  been  conscious  of  its  being  so.  Now 
then,  suppose  that,  instead  of  saying  that  what 
she  heard  as  above,  she  heard  from  the  supposed 
forger  himself,  she  had  spoken  of  it  as  hanng 
been  heard  from  John  Middleman,  now  also 
dead,  who  said  he  heard  it  from  the  supposed 
forger,  under  the  same  circumstances  U 
above :  would  the  fraud  in  this  shape  have 
presented  any  more  plausible  title  to  credence 
than  in  the  other  ?  The  answer,  it  should  seeffli 
will  hardly  be  in  the  affirmative. 

2.  The  danger  of  fraud  (i.  e.  of  deception  by 
fraud)  not  being  increased  by  the  number  of 
supposed  media ;  there  remains  the  danger  of 
incorrectness,  /'.  e.  of  deception  by  incorrectness. 
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But  in  this  case,  in  whatsoever  proportion  the 
I  danger  of  incorrectness  may  be  thus  increased, 
'the  danger  of  deception  does  not  increase  with 
it :  for,  whatsoever  be  the  danger  of  incorrect- 
ness, it  is  apparent  to  every  eye,  upon  the  very 
feice  of  the  evidence :  appareut  to  all  eyes 
alike,  and  in  no  danger  at  all  of  being  set  down 
at  any  value  below  its  real  value. 

In  regard  to  fraud,  a  possible  observation  on 
the  other  side  is  this.  Information  being,  ac- 
cording to  your  observation,  more  likely  to  be 
incorrect  when  transmitted  through  several 
media,  than  if  transmitted  through  no  more 
"than  one,  aud  so  in  that  light  likely  to  appear  to 
every  body ;  a  man  who,  meaning  fraud,  were 
to  represent  the  information  as  having  passed 
through  more  media  than  one,  might  by  that 
device  exempt  his  testimony  from  the  iraputa- 
(ion  of  fraud,  and  by  that  means  gain  for  his 
&lse  testimony,  in  this  complex  shape,  a  degree 
.of  credence  beyond  what  could  be  gained  for  it 
py  its  being  presented  in  the  more  simple 
shape.  The  propriety  of  this  observation  might 
■perhaps  be  admitted :  but  at  any  rate  it  does 
not  seem  worth  controverting  on  one  side,  or 
worth  relying  upon  on  the  other  side.  For  a 
lot  of  evidence  to  gain  credence,  it  is  not  suffi- 
cient that  it  appear  exempt  from  fraud  ;  it  must 
/appear  correct  and  true  :  it  is  not  sufficient  that 
it  be  regarded  as  being  pure  from  material 
.error  from  this  or  that  particular  source;  it 
"must  be  regarded  as  pure  from  material  error 
from  whatever  source.  But  the  fresh  degree  of 
:jintrustworthiness  it  is  necessarily  tinged  with 
by  every  niedium  through  which  it  passes,  is 
eesential  to  its  very  nature  :  and  it  is  only  in  part, 
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and  not  in  the  whole,  that  it  can  be  done  away 
by  any  marks  of  comparative  purity  in  no  more 
than  one  out  of  whatever  may  be  the  number  of 
tiie  media  tJirough  which  it  is  supposed  to  flow, 
Add  to  which  (if  it  be  worth  adding),  thai 
this  supposed  receipt  for  putting  a  varnish  ni 
veracity  upon  mendacious  evidence,  is  on  no 
other  supposition  a  promising  one,  than  that  of 
its  remaining  a  secret :  a  secret  in  meudacious 
hands.  But,  the  secret  being  now  published, 
(not  to  say  that  it  is  of  itself  sufficiently  ob- 
vious), the  virtue  of  it,  if  it  ever  possessed  any, 
or  would  have  been  capable  of  possessing  any. 
is  already  at  an  end  :  the  eventual  offspring  of 
fraud  has  been  torn  from  her  womb  and  been 
rendered  abortive. 

The  truth  of  the  above  conclusions  will  be 
found  to  receive  ample  confirmation  from  ge- 
neral, and  (it  may  be  added)  even  necessary, 
practice. 

Turn  to  any  established  system  of  judicature, 
an  extensive  class  of  cases  may  be  found,  (and 
that  the  same,  or  nearly  the  same,  iu  all), 
in  which  transmitted  evidence  is  received  with- 
out scruple:  whatsoever  may  be  the  number  of 
media  through  which  it  purports  to  have  been 
transmitted  ;  or  even  although  the  very  number, 
as  well  as  the  individuality,  ofsuch  media,  be un- 
discoverable.  The  class  of  cases  in  question  ia 
that  in  which  the  principal  fact  in  question, 
the  principal  fact  to  be  proved  or  disproved, 
belongs  to  the  class  of  what  may  be  called  an- 
cient fads:  a  fact  which,  supposing  it  to  have 
happened,  happened  so  long  ago,  that  it  would 
be  in  vain  to  look  to  any  witnesses,  forthcoming, 
and  consequently  still  livuig,  from  whose-J 
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amination  it  might  be  proved  in  the  regular  and 
most  trustworthy  mode.  But  there  is  nothing 
in  the  mere  date  of  a  fact,  and  that  relative, 
measured  from  a  particular  point  of  time  (the 
time  in  which  the  proof  of  it  comes  to  be  called 
for),  that  is  capable  of  rendering  it  credible  upon 
weaker  evidence  than  would  be  requisite  to 
gain  equal  credence  for  it  at  another  time.  That 
a  man  of  such  or  such  a  name,  living  at  such 
ft  place,  should  at  that  place  have  been  married 
to  a  woman  of  such  a  name,  and  had  by  her 
children  of  such  and  such  names,  is  not  a  whit 
more  credible  if  placed  at  the  end  of  the  seven- 
teenth century,  than  if  placed  at  the  end  of  the 
sixteenth. 

But  (except  in  so  far  as  the  application  of 

E^appointed  evidence  may  have  happened  to 
ve  extended  itself  to  the  instances  in  ques- 
tion), in  former  ages,  there  are  no  sort  of  facts 
that  are  capable  of  being  established  by  any 
etJier  than  this  weak  and  long-spun  sort  of  evi- 
idence  ;  and  yet,  for  the  purposes  of  legal  deci- 
sion, facts  of  various  descriptions,  facts,  though 
Alaced  at  ever  such  remote  periods,  are,  under 
(trery  system  of  established  law,  continually 
jftdduced  and  credited. 

Nor  can  it  be  said  that,  if  such  evidence  be 
all  admissible,  no  causes  except  what  are  of 
fight  moment  can  with  propriety  be  rested  upon 
|)uch  slight  evidence.  In  the  case  where  the 
Act  in  question  belongs  to  the  class  of  ancient 
ftctB,  none  of  those  questions  of  which  the 
^eat  mass  of  questions  of  liglit  moment  is 
(Composed,  —  small  debts,  slight  assaults,  and 
verbal  injuries, — can  ever  come  upon  the 
irpet.     Questions  of  the  greatest  moment, — 
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questions  relative  to  tlie  title  to  estates,  to 
immoveables  to  any  amount,  to  hereditary  pow- 
ers and  honours.^of  this  sort  are  the  questions 
that  come  to  be  tried  upon  the  ground  of  this 
siifjht  evidence.* 


W  *  The  application  of  evideDce  to  facta  of  the  religiouB  clas 

I  not  coming  withio  the  design  of  the  present  work,  what  follows 

r  in  this  note  is  mentioned  in  no  other  character  than  that  of  an 

argumentutn  ail  komineni  :  but,  in  that  character,  applied  lo 
all  Christiau   (not    to   speak  of  Mahometan    and  Hindoo} 
judg;e«,  and  In  panicular  to  Eng^lish  ones,  the  weight  with 
which  it  presses  seems  lo  be  irresistible.     Disbelieve  tnua- 
mitted  evidence,  on  the  ground  of  the  multitude  or  the  un- 
certainty of  the  number  of,the  media  through  which  it  pur- 
ports to  have  passed,  you  reject  history  in  general,  and  all 
ecclesiastical  history  in  particular.     If  the  facts  in  support  oS 
which  evidence  of  this  compleicioii  will  oaturally  be  addutied, 
be,  merely  on  the  ^und  of  their  having  this  and  no  other 
sort  of  evidence  for  their  support,  to  be  pronounced  incredible, 
much  more  must  all  facts  brought  to  view  in  the  character  of 
a  basis  of  religious  opinion  be  incredible.   The  supposed  hcb 
brought  to  view  for  a  judicial  purpose,  are  all  of  them  of  the 
most  ordinary  and  natural  cast:  and  whatever  chance  llK)r 
may  have  of  gaining  credence  depends  upon  t!ie  vulgariiyw 
their  complexion,  their  conformity  in  every  respect  to^riiatis 
generally  understood  to  be  the  ordioary  course  of  nature;  e.g- 
that  John  and  Joan,  being  married  at  the  usual  time  ofiife, 
had  sons  and  daughters,  and  having  attained  a  usual  agf.  and 
beiug  possessed  of  landed  property,  lell  such  or  such  a  xi", 
or  such  and  such  daughters,  to  succeed  to  it.  The  facts  whidi 
are  the  subjects  of  the  earliest  period  of  every  ecclesiaslid 
history,  are  facts  more  or  less  deviating  from  what  at  fiiesoit 
is  generally  nndersiood  to  be  the  ordinary  course  of  naiurti 
or  they  could  not  be,  what  by  the  supposition  they  are,  ftcS 
constituting  the  subjects  of  religious  faith  :  that  JnreJ.  fo' 
example,  at  the  age  of  162  years,  cohabiting  with  a  wonun 
unknown,  begat  for  his  firat-boni  a  son  named  Euocii,  ai"l 
died  800  years  afterwards,  continuing  for  an  unspecified  pw* 
of  that  time  to  beget  sons  and  daughters.t 
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Truths  of  the  mathematical  class,  truths  in 
any  number,  might  be  heaped  together  in  this 
field  :  but  in  every  instance,  if  attempted  to  be 
employed  in  practice,  they  would  be  found  either 
altogether  inapplicable,  or,  if  applied,  more 
likely  to  lead  to  misdecision  than  to  justice. 

The  fects  which,  in  ihe  case  of  the  Christian  religion,  con- 
Uitute  the  subject  matter  and  basis  of  religious  faith,  do  not 
puqwrt  to  have  been  established  by  any  judicial  esamination, 
or  consigned,  in  any  instance,  to  an  official  register,  ia  the 
character  of  preappointed  evidence.  The  shape  in  which  they 
present  themselves  is  uniformly  that  of  tran scriptural  evi- 
dence, which,  after  having  passed  through  an  uncertain 
number  of  oral  media,  fixes  itself,  at  a  point  of  time  more  or 
less  remote  from  the  fact,  in  the  shape  of  a  written  original,  of 
the  nature  of  casually -written  evidence.  If,  on  this  ground, 
the  trustworthiness  of  an  article  of  transmitted  evidence  de- 
pended, in  any  such  considerable  degree,  on  its  pronimity 
to  the  source,  the  extraordinary  facts  which  in  the  Maho- 
metan religion  constitute  the  subject  matter  of  religious  faith, 
Would  present,  in  this  respect,  a  better  title  to  credence  than 
the  eztraordiaary  facts  which  in  the  Christian  religion  con- 
■timte  the  subject  matter  of  religious  faith.  For  the  Koran 
purports  to  have  had  for  its  author  (whether  in  the  character  of 
dictator  or  of  actual  scribe  makes  little  difference)  Mahomet 
.himself;  by  whom,  or  in  whose  presence,  the  extraordinary 
|dienomena  in  question  are  stated  to  have  been  produced : 
iriiereas  the  New  Testament,  having,  for  divers  portions  of  it, 

;■  divers  authors,  purports  not  to  have  had  for  the  author  of  any 
portion  of  it  tlie  founder  of  the  religion  preached  in  it, — the 

^person  by  whose  power  any  of  tliose  extraordinary  facts  were 

'Tprodiiced  ;  nor  yit  (in  the  instance  of  any  portion  of  it)  any 

*  person  in  whose  presence  they  are  stated  to  have  been  pro- 

■duced. 

The  purpose  in  view  in  these  obserralions  will,  I  hope,  not 
be  misconceived ;    it  is,  not  the   destroying  the   credit  of 

'  hbtory  in  general,  or  Christian  history  in  particular,  but  the 
destroying  any  objection  that,  on  the   ground  of  English 

.  judicial  practice,  might  be  opposed  to  the  general  rule 
Kcommending  the  leaving  the  door  open  to  transmitted 
endence  in  general,  howsoever  multitudinous  and  uncertain 
the  number  of  the  media  through  which  it  may  have  been 
tmumitted. 
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^^^B  Suppose,  for  example,  that  a  matbematician, 
^^^H  taking  up  the  observations  brought  to  view 
^^^^B  tbove,  were  to  set  to  work  in  his  own  way. 
^^^H  imd,  becauK^e  demoustration  is  the  fruit  of  bis 
^^^B  own  science,  fancy  he  had  given  certainty  to 
^^^^  the  conclusions  capable  of  being  formed  in 
^r  relation    to   the    trustworthiness    of  evidence. 

P  Jn  a  series  of  rctmteiy-traiismiUcd  hearsay  evi- 

^ence,  every  article  stattding  at  a  degree  hidicatai 
by  a  higher  number,  is  lower  in  the  scale  of  trust- 
worthiness than  an  article  standing  at  a  degree 
indicated  by  a  lower  number.  Expressed,  as  of 
course  it  would  be,  in  mathematical  short-band, 
by  single  letters  instead  of  words  or  combina- 
tions of  letters,  a  proposition  to  the  above  effecl 
might  put  in  a  specious  claim  to  the  character 
of  irrefragable  truth.  Yes:  but  in  what  way? 
On  the  supposition  of  a  matter  of  fact,  not  an- 
nounced, but  gratuitously  assumed,  and,  in  a 
mathematical  sense,  altogether  incapable  of 
being  proved  :  viz.  that,  in  each  instance, — an 
article  of  hearsay  evidence  at  a  lower  degree 
being  compared  with  an  article  of  ditto  at  a 
higher  degree,  —  in  each  medium  or  rank  of 
mediums,  the  idiosyncratic  trustworthiness  of 
the  intermediate  witness  or  witnesses  were  on 
the  same  level.  Suppose  a  suit,  having  for  lis 
subject  matter  a  pecuniary  object  of  incon- 
siderable value :  suppose  on  both  sides  a  lot 
of  hearsay  evidence  ;  on  the  side  of  the  plain- 
tiff, evidence  of  the  second  degree,  the  deposing 
witness  and  the  supposed  intermediate  witness 
both  of  them  universally  known,  and  known  as 
of  the  highest  rank,  as  well  in  the  ecale  of  moral 
reputation  as  in  that  of  opulence  ;  on  the  side 
of  the  defendant,  hearsay  evidence  only  of  tiie 
first  degree,   but  the   reporting  witness,  tke 
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Judicial  witness,  a  pauper  notorious  for  men- 
dacity. By  the  mathematician,  the  superior 
weight  of  evidence  would  be  demonstrated  to 
be  on  the  side  of  the  defendant;  while,  by  every 
body  but  the  mathematician,  it  would  be  re- 
garded, and,  though  without  demonstration, 
yet  with  more  reason,  as  being  on  the  side  of 
the  plaintiff. 

Add  to  this,  that,  in  many  instances,  in  which, 
not  without  good  cause,  hearsay  evidence  of 
many  removes  from  the  supposed  source  has 
been  employed,  (for  example,  in  English  prac- 
tice), not  only  the  persons  of  the  supposed 
intermediate  witnesses,  but  even  the  number  of 
the  degrees,  has  not  been  ascertained,  nor  been 
capable  of  being  ascertained.  The  general 
sense,  conception,  understanding,  of  the  neigh- 
bourhood. In  the  case  of  a  testimony  to  this 
effect,  supposing  the  conception  just,  there 
must  in  every  instance  have  been  a  matter  of 
fact  at  bottom,  some  determinate  matter  of  fact, 
the  conception  of  which  must,  through  the  re- 
spective relations  of  a  certain  number  of  in- 
termediate witnesses,  singly  or  in  ranks,  have 
been  transmitted  to  the  ears  of  the  deposing 
witnesses. 

In  a  case  of  that  description,  the  number  of 
degrees  not  being  ascertained,  the  requisite 
data  not  being  given,  matter  for  the  hand  of 
the  mathematician  would  not  be  to  be  found. 
Truth,  however,  would  be  but  the  better  served 
by  the  deficiency  :  for,  the  mathematician,  with 
his  scientific  mode  of  deceit,  not  being  capable 
of  being  set  to  work,  no  deception  could  flow 
from  that  source. 
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CHAPTER  XL 


WHAT  OUGHT,  AND  WHAT.  OUGHT  NOT,  TO  BE 
DONE,  TO  OBVIATE  THE  DANGER  OF  MIS- 
DECISION  ON  THE  GROUND  OF  MAKESHIFT 
EVIDENCE. 

Sect.  I. — Impropriety  of  excluding  any  kind  of 

makeshift  evidence. 

It  has  been  seen  how  various  in  specie,  and 
how  abundant  probably  in  number,  are  the  in- 
stances in  which  makeshift  evidence  of  one 
description  or  another,  is  habitually  received, 
and  must  ever  be  received,  in  judicature. 

It  has  been  seen,  that  a  danger  of  deception, 
and  consequent  misdecision,  is,  in  every  in- 
stance, naturally  attached  to  the  reception  of 
makeshift  evidence. 

It  has  been  seen,  on  the  other  hand,  how,— 
by  the  influence  of  a  principle  common  to  human 
nature,  and  in  particular  to  men  in  the  situation 
occupied  by  men  of  law, — the  danger  of  decep- 
tion has  been  generally  exaggerated :  or,  what 
comes  to  the  same  thing,  such  arrangements 
have  been  produced  as  could  not  be  justified 
on  any  other  supposition  than  that  of  a  degree 
of  danger  beyond  the  danger -really  existing  in 
each  case : 
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That  this  exaggerated  estimate  has  had  for 
its  cause  an  assumption,  which,  upon  a  closer 
examination,  turns  out  to  be  decidedly  erro- 
neous ;  viz.  that  the  danger  of  deception  on 
one  part  is  as  the  danger  of  falsity  on  the 
other: 

That  the  erroneousness  of  this  assumption  is 
proved  by  every  instance  in  which  the  preva- 
■  ience  of  it  is  exemplified  in  practice:  for  the 
exemplification  of  it  in  practice  consists  in  the 
determination  formed  and  executed  in  each 
instance,  the  determination  not  to  pay  any 
regard  whatever  to  the  lot  of  suspected  evi- 
dence ;  to  consider  the  falsehood  of  it  as 
certain,  instead  of  being  more  or  less  probable  ; 
in  a  word,  to  regard  it  as  certain  that  in  each 
instance  the  disposition  of  the  judge  is  to  over- 
value it :  whereas  the  truth  is,  that,  by  every 
instance  in  which  an  exclusion  is  thus  put 
upon  a  lot  of  evidence,  a  fresh  proof  is  given 
that  the  disposition  of  men  injudicial  situations 
is  to  undervalue  it ;  to  treat  as  if  it  were  inca- 
pable of  having  any  weight  at  all,  that  which 
IS  never  altogether  without  weight,  in  any  in- 
stance : 

That,  under  the  most  natural  and  exten- 
sively prevalent  constitution  of  the  judicial 
establishment,  in  which  the  tribunal  is  com- 
posed of  one  or  more  permanent  and  official 
judges,  nothing  can  be  more  extravagant  or 
inconsistent  than  the  distrust  of  which  the 
practice  of  exclusion  is  the  practical  result ; 
whether  the  object  of  the  distrust  be  the  judge 
himself  by  whom  the  exclusion  is  pronounced. 
or  his  colleagues  and  successors. 

So  prone  am  I  to  give  too  mu^h  credence  to 
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evidence  of  this  description,  that  I  give  it  no 
credence  at  all ;  that  I  determine  to  disregard 
it  altogether.  So  prone  am  I  to  decide  on 
insufficient  evidence  on  the  one  side,  that  I 
decide  without  evidence,  and  against  evidence, 
in  favour  of  the  opposite  side. 

So  prone  are  all  my  colleagues,  so  prone  will 
all  my  successors  be,  to  give  too  much  credence 
to  such  untrustworthy  evidence,  that  I,  who 
alone  am.  proof  against  such  delusions, — I,  in 
order  to  preserve  them  against  the  influence  of 
it,  am  determined  for  their  sake  to  pronounce 
a  decision,  which,  in  the  character  of  a  prece- 
dent, shall  tie  up  their  hands,  and  prevent  them 
from  throwing  open  the  door  to  any  such  delu* 
sive  evidence.  1,  who  cannot  trust  myself  with 
the  faculty  of  pronouncing  from  the  evidence, — 
I,  confident  in  that  exclusive  portion  of  sagacity 
in  which  I  have  none  to-  share  with  me,  have 
determined  by  this  means,  (such  is  my  pru- 
dence) to  impose  on  my  colleagues  and  suc- 
cessors, to  the  end  of  time,  the  obligation  of 
deciding,  in  every  such  case,  without  and  in 
despite  of  evidence. 

The  only  instance  in  which  this  system  of 
exclusion  has  any  colour  of  rationality,  is  that 
in  which  (as  in  one  of  the  many  forms  of 
English  judicature)  the  tribunal  is  composed 
of  a  set  of  ephemeral,  unofficial,  unprofessional, 
unexperienced  judges,  placed  under  the  tute- 
lage, and  in  some  respects  under  the  control, 
of  one  or  more  permanent,  official,  experienced 
judges.  The  jury,  were  they  to  be  trusted 
with  such  evidence,  would  to  a  certainty  be 
deceived  with  it;  therefore  they  never  shall 
be  trusted  wi(^  it. 
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Snpposiog  the  conception  of  unfitness  on  the 
part  of  the  professional  judge  to  be  trusted 
with  such  evidence — supposing  this  conception 
just,  in  its  application  to  himself  and  his  ex^^e- 
rienced  brethren ;  the  extension  of  the  same 
imputation  to  this  unexperienced  class  of 
judges,  seems,  at  any  rate,  clear  of  the  charge 
of  inconsistency  :  the  absurdity  is  gross  and 
palpable;  but  it  is  all  of  a  piece. 

On  the  other  hand,  suppose  the  professional 
sort  of  judge  to  be  proof  against  the  influence 
of  this  species  of  delusion  ;  suppose  the  danger 
of  being  deceived  by  it  not  universally  exten- 
sive, but  confined  to  the  non-professional  class 
of  judges  ;  the  system  of  exclusion,  even  in  this 
limited  application  of  it,  is  still  precipitate  and 
indefensible.  You  conclude  they  will  be  de- 
ceived by  it :  why  so  liasty  in  your  conclusions  ? 
To  know  whether  they  have  or  have  not  lieen 
deceived  by  it,  depends  altogether  upon  your- 
self. What  ?  can  you  not  so  much  as  stay  to 
hear  their  verdict  ?  Condemn  men  unheard  ? 
Condemn  thus  your  fellow  judges  ?  Apply, 
where  as  yet  there  is  no  disease,  a  remedy, 
and  a  remedy  worse  than  the  disease  ? — a  re- 
medy worse  than  the  disease,  when,  had  you 
but  patience  to  wait  for  the  disease,  a  remedy 
is  in  your  hands  as  safe  and  gentle  as  it  is 
infallible  ? 

Day  after  day,  you  annul  the  verdict  of  a 
jury  without  disguise,  and  send  the  cause  to  be 
tried  by  another  jui*y,  on  the  alleged  ground  of 
its  being  a  vei"diet  against  evidence.  Would  it 
cost  you  any  thing  to  extend  the  allegation  to 
eases  of  this  description  ?  or  to  add  to  the 
cases  calling  for  a  new  trial,  that  of  a  verdict 
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grounded  on   untrustworthy  and   deceptitious 
evidence  ? 

Thus  much  for  supposition  and  argument 
In  fact,  however,  no  such  distinction  has  had 
place:  the  manacles  once  constructed,  unex- 
perienced and  experienced  hands  are  alike 
confined  by  thefti.  Peers  have  been  not  less 
ready,  not  to  say  eager,  to  impose  it  upon 
themselves,  than  yeomen  and  shopkeepers  to 
submit  to  it.  It  is  by  such  easy  means,  and  at 
so  cheap  a  price,  that  favour,  when  agreeable 
and  convenient,  is  seated  upon  the  throne  of 
justice. 

Nor  is  the  application  of  the  system  of  ex- 
clusion by  any  means  confined  to  English  judi- 
cature. Under  the  auspices  of  Roman  juris- 
prudence, it  is  perhaps,  upon  the  virhble,  still 
more  extensive.  What  difierence  there  is, 
seems  to  be  to  the  advantage  of  the  English 
system.  On  the  ground  of  personal  untrust- 
worthiness  at  least,  the  causes  of  exclusion  are, 
on  the  one  hand,  still  more  abundantly  exten- 
sive than  in  the  English  system ;  on  the  other 
hand,  the  adherence  to  them  seems  to  be  much 
less  steady.  The  range  of  cases  that  afford  to 
the  judge  the  faculty  of  putting  an  exclusion 
upon  the  witness,  is  still  more  extensive  :  but 
in  each  instance  it  is  rather  a  power  than  an 
obligation.  Is  it  his  pleasure  to  put  an  exclu- 
sion upon  a  witness  ?  He  may  find  a  warrant 
for  it.  Is  it  his  pleasure  not  to  exclude  the 
witness  ?  He  may  likewise,  and  equally,  find 
a  warrant  for  it.  In  the  English  system,  the 
cases  in  which,  by  the  advantage  of  the 
conflict  between  preceding  decisions,  judges 
have  been  at  liberty  to  decide  either  way,  are 
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but  too  abundant ;  but,  on  the  other  hand,  in  the 
cases  to  which  the  conflict  has  not  extended, 
the  option  and  the  license  fails :  where  the  de- 
cision that  stands  nearest  to  the  individual  case 
in  question  is  not  opposed  by  any  other,  usage 
will  not  permit  its  being  disregarded. 

Adopt  the  principle  of  exclusion,  in  the  cha- 
racter of  a  security  against  deception, — ^adopt 
it  in  any  case  whatsoever,  there  is  not  any 
point  at  which  its  application  can  with  any 
consistency  be  made  to  cease.  Exclude  for 
this  reason  any  one  lot  of  evidence  whatsoever, 
by  the  same  reason  you  are  alike  bound  to 
exclude  all  evidence,  and  along  with  it  all 
justice. 

Discard  the  principle  of  exclusion  altogether, 
(that  is,  in  all  cases  where  the  exclusion  of  the 
lot  of  evidence  in  question  would  have  the 
effect  of  excluding  all  evidence  from  that 
source,  from  the  source  from  which  the  in- 
formation issues), — adopt  in  its  stead  the  prin- 
ciple of  universal  admissibility, — you  do  no 
more  than  give  extension  to  a  principle,  the 
innoxiousness  of  which,  in  every  point  to  which 
the  application  of  it  has  been  extended,  has 
been  made  manifest  by  undeviating  experience. 
Among  the  cases  to  which  it  remains  to  be 
extended,  there  cannot  be  any  in  which  the 
evidence  can  be  so  weak,  but  that  cases  in 
which,  being  equally  weak,  it  is  admitted  not- 
withstanding, abound,  and  have  ever  abounded, 
and  without  objection  or  complaint,  to  an  ex- 
tent, the  magnitude  of  which  affords  a  conclu- 
sive proof  of  the  safety  with  which  this  sort  of 

ijiberty  may  be  allowed. 

»  The  cases  in  which  weak  evidence  is  ad- 
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inltted,  weak  to  every  imaginable  degree  ol" 
weakness,  are  cases  in  which  whatever  dan- 
ger may  be  attached  to  the  admission  is  altoge- 
ther out  of  the  reach  of  remedy: — 1.  Weak 
circumstantial  evidence :  evidence,  in  the  case 
of  which,  the  connexion  between  the  principal 
fact  and  the  supposed  evidentiary  fact  is  loose 
and  remote  to  any  degree  of  remoteness,  2. 
Weak  direct  evidence  ;  in  the  case  where  the 
veracity  or  correctness  of  the  testimony  is  en- 
dangered by  some  cause  of  illusion,  or  by 
some  sinister  interest,  which  either  in  specie  is 
not  taken  into  the  account,  or,  in  the  individual 
instauce,  is  out  of  the  reach  of  observation. 

The  inconveniences  attached  to  the  observance 
of  the  principle  of  exclusion  are  altogether  oui 
of  the  reach  of  all  remedy,  palliative  as  well  as 
curative.  The  dangers  attached  to  the  principle 
of  universal  admissibility  are  not  only  in  them- 
selves inferior,  in  a  prodigious  degree,  to  the 
mischiefs  attached  to  the  principle  of  exclusion; 
but,  whatsoever  they  may  amount  to,  at  the 
worst,  arrangements  are  not  wanting  by  which 
(in  one  way  or  other)  defalcations  may  be  made, 
reductions  may  be  applied,  and  at  any  rate 
certain  limits  may  be  set,  to  the  mischief;  thai 
is,  to  the  number  of  the  instances  Of  misdieci- 
sitHi  capable  of  flowing  from  this  source. 

These  arrangements,  such  as  the  nature  ol 
the  subject  has  suggested,  remain  to  be  broi 
to  view  in  this  place. 

Skct.  II. — Arrangements  for   indicating  \ 
amowit  of  the  danga\ 

Abbangements  having  for  their   obi 
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a  their  object  to 
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lessen  the  danger  of  misdecision  from  the  ad- 
mission of  makeshift  and  other  weak  evidence, 
may  be  distinguished,  in  the  first  place,  into 
sucb  ae  have  for  their  more  immediate  object 
the  mahing  htown  the  actual  amount  of  the 
danger,  and  Buch  as  have  for  their  more  imme- 
diate object  the  lessening  the  amount  of  it. 

Arrangements  having  for  their  immediate 
object  the  lessening  the  amount  of  it,  may 
combat  it  in  either  of  two  ways ;  by  lessening 
the  frequency  of  it,  or  by  lessening  the  amount 
of  it  when  it  happens. 

Provisions  having  for  their  result  the  bringing 
to  view,  in  the  shape  of  experience,  the  utmost 
possible  amount  of  the  mischief  from  this  source, 
that  is,  the  limits  of  that  amount,  would,  in  a 
variety  of  ways,  be  of  unquestionable  use. 

1.  They  will  constitute  a  sure,  and  the  only 
sure,  basis  of  legislation,  in  this  as  in  so  many 
other  cases  :  facts,  shewing,  by  the  light  of  ex- 
perience, the  effects  of  existing  institutions, 

2.  They  will  form  a  natural,  proper,  and 
most  satisfactory  accompaniment  of  any  such 
arrangements  as  might  be  thought  fit  to  be 
made,  on  this  part  of  the  ground  of  evidence, 
tending  to  do  away,  or  narrow,  the  application 
of  the  excluding  system. 

3.  They  will  form,  in  the  first  instance,  a 
visible  security  against  any  durable  and  con- 
siderable inconvenience,  considered  as  derivable 
from  any  such  defalcation  from  the  authority  of 
the  excluding  system.  Should  deception,  and 
consequent  misdecision,  be  suspected,  justly  or 
unjustly,  of  running  in  any  increased  stream, 

.■  frcan  any  branch  of  the  newly-opened  and  ap- 
wvefaended  source, — measures  may  thereupon  be 
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taken  for  remedying  the  mischief,  at  any  time, 
and  at  its  earliest  stage.  They  will  also  serve 
as  an  anodyne  to  any  panic  terrors  that  mig^t 
otherwise  be  produced  by  the  contemplation  of 
an  innovation,  which  to  some  eyes  may  be  apt, 
in  spite  of  the  clearest  deductions  of  reason  and 
even  experience,  to  appear  a  formidable  one. 

4.  On  the  supposition  of  the  adoption  of  the 
other  proposed  remedial  arrangements ;  they 
will  serve  to  give  a  correct  view,  the  only 
tolerably  correct  view  that  can  be  g^ven,  of 
the  degree  in  which  those  arrangements  prove 
conducive  to  their  intended  purpose. 

If  the  different  modifications  of  makeshift 
evidence,  and  the  other  sorts  of  evidence  par- 
ticularly  liable  to  prove  weak,  and,  by  riieir 
weakness,  deceptitious,  have  been  here  deli- 
neated and  explained  with  sufficient  clearness ; 
a  judge,  and  the  scribes  his  subordinates,  will 
find  no  difficulty  in  committing  to  paper,  as 
often  as  a  lot  of  evidence  appertaining  to  any  of 
these  heads  presents  itself,  the  head  to  which 
it  appertains.  In  such  or  such  a  cause  (naming 
it),  on  the  side  of  the  plaintiff,  the  evidence  was 
of  this  or  that  description  (naming  it),  and  no 
other ;  on  the  side  of^the  defendant,  there  was 
no  evidence,  or  evidence  of  this  or  that  descrip- 
tion (naming  it)  :  the  decision  was  in  favour  of 
the  plaintiff,  or  vice  versd. 

Referring  a  lot  of  evidence  to  the  species  to 
which  it  appeared  to  belong,  in  a  system  of 
nomenclature  thus  constructed,  would  be  a  sort 
of  exercise  analogous  to  that  scholastic  exer- 
cise, which,  in  the  language  of  grammatical 
instruction,  is  called  parsing ;  referring  each 
word  to  that  one  of  the  genera  generalissima  of 
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grammar,  tlie  eight  or  nine  partx  of  speech,  to 
which  it  appears  to  belong. 

If  the  priuciple  thus  brought  to  view,  the  prin- 
ciple of  methodical  regi-stration,  were  applied  to 
every  suit  without  exception,  whether  turning 
or  not  turning  upon  any  suspicious  species  of 
evidence ;  the  sort  of  register  thus  produced 
would,  in  more  ways  than  one,  be  conducive, 
in  no  inconsiderable  degree,  to  the  ends  of 
justice :  as  has  been  shewn  in  treating  of  pre- 
appointed evidence. 

From   a    register   of  this    kind,  .the    utmost 
possible  amount  of  the  mischief  produced  by 
the  admission  of  evidence  of  a  suspicious  com- 
plexion, as  thus  distinguished,  —  produced  by 
the  aggregate  of  suspicious  evidence,  of  all  sorts 
taken  together,  and  nfeach  sort  in  particular,— 
may  be  indicated,  with'  the  utmost  degree  of 
exactness  that  can  be  desired :  and,  by  com- 
f  paring  year  with  year,  it  will  be  seen  whether 
J  it  be  in  a  stationary  state,  in  a  state  of  increase, 
I  or  of  decrease. 

Suppose,  for  example,  that,  in  a  given  year, 

[  the  number  of  instances  in  which,  on  one  side, 

I  no   other  evidence  was   exhibited   than   what 

I  belonged  to   one  or   another    of  the   species 

[  ef  makeshift    or    other    suspicious    evidence, 

amounted    to    100  ;    and,  of  this   number,  in 

50  instances  the  decision  went  in  disfavour  of 

the  side  on  which  the  suspicious  evidence  was 

exhibited  ;    in  the  50  other  instances,  in  favour 

of  that  side.    This  last  number  would  represent 

the  utmost  possible  amount,  on  one  hand,  of 

the  mischief  (as  likewise,  on  the  other  hand,  of 

the  good)  produced  by  the  leaving  or  throwing 

open  the  door  to  evidence  of  this  sort.     Thus 
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■  much  as  to  the  aggregate  of  the  cases  of  all 

^L  sorts  put  together  :   and  the  same  instruction 

^^^H  would  be  afforded  in  relation  to  each  sort  taken 
^^B      by 

^^^^P  Though  the  number  of  the  instances  in  which 
^^^^^  benefit  or  mischief  has  been  produced  by  the 
B^  admission  of  evidence  of  this  description,  would 

W  thus  be  given ;  yet,  to  exhibit  the  aggregate 

quantum  of  the  benefit  on  the  one  hand,  and  of 
the  mischief  on  the  other,  would  require  another 
head  or  two,  having  for  their  object  the  indica- 
tion of  the  quantum  of  benefit  or  mischief  thus 
f)roduced  in  each  cause.  To  furnish  this  in- 
brmation  would  require  a  statement  of  the 
species  of  causes  to  which  the  individual  cause 
belonged,  in  each  instance  ;  (for  example,  penal 
or  non-penal ;  and,  if  penal,  relative  to  what 
species  of  offence):  and,  in  the  cases  where 
money  or  money's  worth  was  at  stake,  the 
amount  of  the  value  adjudged,  or  claimed  and 
refused  to  be  adjudged,  to  either  side. 


Sect.  III. — Arratigements  for  diminishing  Ike 
amount  of  the  danger. 

We  come  now  to  the  second  class  of  reme- 
dial arrangements  applicable  to  the  diminution 
of  the  quantum  of  mischief  from  this  source; 
arrangements  aiming,  in  a  direct  way,  at  the 
diminution  of  the  frequency  of  it. 

I.  Oath  of  credence  or  sincerity  on  the  part  of 
the  exhibitant :  (the  party  by  whom  the  article 
of  makeshift  evidence  in  question  is  exhibited): 
his  declaration  to  this  effect,  viz.  that,  accord- 
ing to  his  persuasion,  the  information  presented 
by  the  article  of  evidence,  is,  so  far  as  concerns 
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the  purpose  for  which  he  presents  it,  correct 
and  true :  such  declaration  being  given  under 
I  the  sanction  of  an  oath  (where  that  ceremony 
'  U  in  use),  or  solemn  declaration,  and  subject 
to  vivii  voce  examination  as  to  the  grounds  and 
causes  of  such  persuasion. 

The  test  of  sincerity  thus  proposed  is  no 
other  than  what,  on  a  former  occasion,  was 
brought  to  view  in  the  number  of  those  securi- 
ties, the  refusal  of  which,  on  any  occasion  what- 
i  soever,  was  represented  as  an  omission  altogether 
repugnant  to  the  ends  of  justice.  It  neverthe- 
less seemed  to  call  for  a  separate  mention  here ; 
partly,  lest,  on  an  occasion  on  which  the  use  of 
It  is  so  manifest,  it  should  fail  of  presenting 
itself  to  view  ;  partly,  because,  on  the  occasion 
of  it8  application  to  the  present  purpose,  it 
finds  the  case  attended  with  material  circum- 
stances, such  as  do  not  apply  to  it  in  other 
^  cases  :  with  circumstances  which  call  for  par- 
ticular observation. 
The  cases  in  which  the  demand  for  this  se- 
curity is  most  imperative,  are  those  in  which  the 
evidence  presented  immediately  to  the  judge, 
presents  itself,  not  in  the  oral,  but  in  the 
written  form ;  viz.  casually- written  evidence, 
and  minuted  evidence,  with  any  number  of 
media  interposed.  In  the  cases  where  the  evi- 
dence presented  immediately  to  the  judge  is  in 
the  oral  form,  whatever  security  for  sincerity  is 
afforded  by  judicial  examination  iu  the  usual 
manner,  is  applied,  of  course,  to  the  judicial 
witness.  Where  there  is  no  extraneous  wit- 
ness, this  security  is  wanting;  and  hence  the 
^demand  for  .a  supply  to  the  deficiency,  by  the 
Kaammation  of  the  party  by  whom  the  evi- 
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dence  (in  this  case  the  written  evidence)  is 
exhibited. 

No  good  reason  could  be  given  why  this 
same  security  (whatever  be  the  worth  of  it) 
should  not  be  applied,  in  like  manner,  to  those 
modifications  of  transmitted  evidence,  in  the 
case  of  which  the  evidence  immediately  pre- 
sented to  the  judge  is  presented  in  the  oral 
form ;  viz.  hearsay  evidence,  and  memoriter  evi- 
dence. Indeed,  unless  excluded  by  special 
appointment  of  law,  the  general  liberty  of  ex- 
amination, applying  itself  to  self-regarding  as 
well  as  extraneous  evidence,  would  involve  the 
points  in  question  in  the  present  case.  In  the 
way  of  distinction,  all  that  can  be  said  here  is, 
that,  where  there  is  another  person  (viz.  the 
extraneous  witness)  to  whom  the  security  ap- 
plies, the  demand  for  the  application  of  the  like 
security  to  the  testimony  of  the  party,  in  the 
character  of  a  self-regarding  witness,  is  not 
quite  so  great. 

In  a  certain  point  of  view,  the  security  thus 

afforded  may  be  apt  to  present  itself  as  litde 

worth.     A  party,  who,  having  been  dishonest 

enough  to  procure  or  fabricate  an  article  of 

evidence  of  this  sort,  is  dishonest  enough  to 

make  use  of  it,  will  come  prepared  for  all  the 

consequences ;  nor  will  he  shrink  from  perjury, 

from  the  scarce  punishable  perjury  necessary 

to  give  this  support  to  it.    True :  but,  in  regard 

to  the  written  evidence  of  this  kind,  many  a 

man  who,  either  knowing  or  suspecting  the 

falsity  or  incorrectness  of  it,  would  present  it 

notwithstanding,  and  thus  let  it  take  its  chance, 

would  at  the  same  time  be  far  enough  from 

supporting  it  at  the  peril  of  the  punishment  of 
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detected,  or  though  it  were  only  the  shame  of 
suspected,  perjury  :  and,  in  regard  to  the  oral 
evidence  of  this  kind,  not  only  would  many  a 
man,  notwithstanding  any  secret  suspicion  en- 
tertained by  him  of  its  falsity  or  incorrectness, 
suffer  it,  if  proffered,  to  take  its  chance  as 
before  ;  but  there  are  also  others,  who,  though 
not  bold  enough  to  support  a  tale  of  perjury 
with  their  own  lips,  would  yet  be  dishonest 
enough  to  send  other  lips  upon  the  adventure. 

Thus,  in  two  cases,  both  of  them  but  too 
common,  the  arrangements  proposed  would 
afford  considerable  security.  At  present,  under 
every  system  of  technical  procedure,  this  se- 
curity is  altogether  wanting.  When  judges,  on 
so  many  occasions  as  we  have  seen,  not  only 
apply  no  discouragement  to  insincerity,  but 
apply  encouragement  and  even  compulsion  to 
the  production  of  mendacity;  when  Judges, 
by  the  whole  tenor  of  their  practice,  proclaim 
a  predilection  for  insincerity ;  can  it  with  any 
reason  be  expected  that  suitors  in  general,  or 
more  particularly  that  their  professional  guides 
and  agents,  tlie  worshippers  of  the  judicial 
hierarchy,  should  in  general  be  averse  to  it, 
or,  when  employable  with  safety,  backward  to 
employ  it  ? 

11.  To  this  head  also  belongs  another  arrange- 
ment, all  along  proposed,  for  allowing  to  the 
judge  (to  be  exercised  at  his  discretion)  the 
power  of  exacting  from  the  party  in  whose 
favour  the  decision  operates  in  the  first  in- 
stance, security  ibr  eventual  reimtatemejit ;  for 
affording  to  the  other  party  completely  ade- 
quate satisfaction,  in  case,  by  the  subsequent 
exhibition  of  more  trustworthy  evidence  from 
the  same  original  source,  the  decision  having 
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th6  makeshift  evidence  for  its  ground  should 
turn  out  to  be  erroneous. 

On  those  occasions,  the  description  of  the 
contingency  was  confined  to  the  particular 
event  bearing  a  special  relation  to  the  case 
then  in  contemplation  :  the  event  of  the  dis- 
proof of  the  makeshift  evidence,  by  other  evi- 
dence emanating  from  the  same  original  source. 
But,  from  w^hat  source  soever  any  such  subse- 
quently corrective  evidence  may  have  issued ;  if 
it  be  true,  and  the  decision  called  for  by  it  be 
different  from  that  which  it  finds  in  force,  the 
practical  inference  (it  is  evident)  is  precisely 
the  same. 

III.  In  what  cases,  for  the  remedying  of  the 
injustice  liable  to  be  produced  by  the  decision 
of  one  tribunal,  liberty  should  be  granted  or 
obligation  imposed  of  submitting  the  cause  to 
the  cognizance  of  another,  is  a  question  that 
belongs  not  to  the  present  subject,  nor  to  the 
present  work. 

In  the  extraordinary  sort  of  case  here  in 
question,  that  of  a  decision  grounded  on  such 
weak  and  comparatively  untrustworthy  evi- 
dence,— such  reference  might  perhaps  with  pro- 
priety be  prescribed  or  allowed  of,  in  causes 
and  circumstances  in  which,  supposing  the 
decision  grounded  on  evidence  of  the  ordinary 
stamp,  such  reference  might  not  be  eligible. 
Without  attempting  at  present  to  decide  upon 
the  eligibility  of  any  of  these  arrangements ;  the 
present  indication  will  be  confined  to  such  re- 
medies of  this  stamp  as  the  nature  of  the  case 
admits  of.  The  question  of  their  ultimate  eligi- 
bility properly  appertains  to  another  subject, 
that  of  procedure. 

1 .  Liberty  of  appeal :    i.  e.  of  appealing  to 
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another  tribunal,  whose  decision  shall  have  for 
its  ground  this  same  body  of  evidence,  without 
either  addition  or  defalcation.  The  person  by 
whom  such  appeal  (if  preferred  at  all)  will  be 
preferred,  is  of  course  a  party;  and  that  party 
to  whose  prejudice  the  decision,  having  the 
supposed  insufficient  evidence  for  its  ground,  is 
'regarded  by  him  as  having  operated. 

2.  Liberty  of  reference:  power  given  to  the 
judge  to  refer  the  decision,  in  a  case  of  this  sort, 
to  another  tribunal  (naturally  a  superior  tribunal), 
if  he  thinks  ht:  with  or  without  a  provisional 
decision  of  his  own  annexed  to  it. 

An  arrangement  of  this  description  is  super- 
seded (it  may  be  thought)  by  the  one  imme- 
diately preceding  it;  if  appeal  be  allowed,  the 
party  in  whose  disfavour  the  decision  (the  deci- 
sion grounded  on  the  comparatively  untrust- 
worthy evidence)  operates,  will,  if  he  considers 
it  as  being  injurious  to  him,  appeal  of  course; 
if  he  does  not  regard  it  jls  injurious  to  him, 
the  case  calling  for  a  reference  does  not  exist : 
ao  that,  in  each  and  every  case,  such  reference 
is  of  no  use. 

To  tliis  it  may  be  answered, — 1.  The  party, 
howsoever  willing  to  appeal,  may  be  disabled  by 
the  expense.  2.  He  may  be  deterred  by  the 
contemplation  of  the  expenseand  vexation  added 
together.  3.  He  may  be  deterred  by  the  con- 
sideration of  the  weight  and  authority  of  the 
opinion  declared  by  the  court  below.  The 
court  above,  —  whether,  if  it  had  to  frame  a 
decision  on  the  subject  in  the  first  instance,  it 
would  or  would  not  have  pronounced  the  same 
[  as  that  which  hjis  been  pronounced  below,  — 
I  amy  not  regard  the  case  as  clear  enough  to 
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■warrant  ilie  reversing  u  decision  already  pro- 
nounced by  a  competent  judicature. 

Upon  ail  these  considerations  taken  together, 
it  will  probably  appear  that  tbe  demand  tor  the 
power  thus  proposed  to  be  given  to  the  judge, 
would  by  no  means  be  superseded  by  the 
power  of  appeal,  if  given  to  the  party. 

Moreover,  (in  case  of  appeal),  argument,  and 
consequently  expense  or  vexation  od  the  part  of 
the  appellant,  and  consequently  on  the  part  of 
tbe  adversary,  would  be  naturally  (though,  il 
should  be  added,  not  necessarily)  allowed: 
whereas,  in  case  of  a  reference  made  (as  above) 
by  one  tribunal  to  another,  such  argument, 
with  the  vexation  and  expense  attached  to  it, 
would  not  be  so  much  in  course. 

3.  Obligation  of  reference:  obligation  super- 
added to  the  power  above  proposed  to  be  given 
to  the  judge :  the  reference  in  this  case  being 
or  not  being  accompanied  by  a  provisional  deci- 
sion previously  pronounced  by  himself. 

4.  In  the  ease  of  trial  by  jury, —  power  to 
the  judge  (the  professional  directing  judge)  lo 
order  a  new  trial,  if  dissatisfied  with  a  verdict 
given  on  the  ground  of  the  suspicious  evidence. 

This  arrangement  takes  for  gi'anted  a  pre- 
vious charge,  or  direction  from  the  judge,  warn- 
ing the  jury  against  the  error  into  which  the 
order  for  a  new  trial  assumes  them  to  ha^e 
fallen,  by  deciding  in  favour  of  the  evidence,  tbe 
insufficiency  of  which  is  thus  assumed. 

In  English  law,  (it  has  already  been  ob- 
served), new  trial  granted,  at  the  instance  of  a 
party,  on  the  ground  of  the  verdict's  being 
against  evidence,  is  in  familiar  use ;  the  ex- 
tension   would    be    a    very    slight    one,   were 
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the  power  extendedUo  the  case  of  a  verdict 
supposed  to  be  grounded  (as  above)  on**  iiisuffi^ 
dent  evidence. 

In  the  case  of  exclusion  in  general,  the  as- 
suraption  is,  that,  if  the  jury  were  suffered  to 
hear  the  evidence,  they  would  be  sure  to  be 
deceived  by  it.  Experience,  had  judges  but 
patience  to  consult  her,  would  have  superseded 
the  demand  for  this  rash  suspicion.  Will  they 
be  deceived  by  it?  stay  and  see.  Should  their 
decision  prove  erroneous,  then,  and  not  till  then, 
it  may  be  proper  to  take  measures  for  obtaining 
a  new  one. 


Sect.  IV.  —  Importance  of  admitting  makeshift 
in  the  character  o/indicative  evidence. 

The  principle  employed  for  fixing  the  con- 
ditions to  be  annexed  to  the  admission  of  make- 
shift evidence,  was  this  :  viz.  not  to  admit  any 
such  comparatively  untrustworthy  evidence, 
I  where  evidence  to  the  same  effect  is  to  be  had 
.  in  a  more  trustworthy  shape,  from  the  .same 
source. 

But,  supposing  the  sources  of  information  to 
exist,  will  the  information  be  always  to  be  ob- 
tained from  them  in  any  such  more  trustworthy 
shape?  He  whose  interest  it  is  to  bring  forward 
the  information  in  question,  will  it  be  in  his 
power  to  draw  it  forth  from  those  superior 
sources?  This  will  depend  upon  the  sagacity 
and  industry  displayed  on  this  ground  by  the 
legislator;  upon  the  care  taken  by  him  to  afford 
the  requisite  pmcer-v,  to  him  (whosoever  he  be) 
whose  inclination  and  will  is  in  a  state  of  prepa- 
ration for  this  service. 
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■  The  powers  in  question  are  those  which  are 
H  requisite  to  the  investigation  of  a  chain  or  thread 
V                of  evidence:  to  the  discovery  of  such  evidence 

■  as  the  individual  nature  of  the  case  may  have 
m  happened  to  afford;  and  (when  discovered)  to 

■  the  securing  oV\is  for tkcotniugncss  for  the  pur- 

■  poses  of  justice. 

K  To  take    the  arrangements  adapted  to  this 

H  purpose,  constitutes  one  of  the  principal  func- 

I  lions    of  the     system    of  procedure  :    to    that 

P  subject  accordingly  they  belong,  and  not  to  the 

subject  of  the  present  work.  A  brief  intima- 
tion of  the  mode  in  which  evidence,  fit  or 
unfit  to  constitute  a  ground  for  definitive  deci- 
sion, maybe  applied  to  this  incidental  purpose, 
may,  not  without  reason,  be  expected  to  be 
found  here. 

By  the  term  indicative  evidence,  I  under- 
stand, not  any  particular  and  separate  sort  of 
evidence,  such  as  circumstantial,  direct,  self- 
regarding,  and  so  forth,  —  but  evidence  of  any 
sort,  considered  as  being  productive  of  a  par- 
ticular effect,  viz.  the  indicating  or  bringing  to 
view  the  existence,  certain  or  probable,  of  some 
other  article  of  evidence.  Indicative  evidence 
is  evidence  of  evidence. 

To  apply  the  distinction  to  the  subject  of" 
makeshift  evidence.  If  the  rule  above  laid 
down  in  this  behalf  be  a  proper  one,  no  article 
of  makeshift  evidence  ought  to  be  received  (viz. 
into  the  list  of  the  articles  constituting  on  that 
side  the  ground  for  decision),  where  evidence  in 
a  more  trustworthy  form  is  to  be  had  froui  the 
same  source :  in  other  words,  no  such  articieof 
evidence  ought  to  be  received  into  the  budget 
of  documents  designed  by  the  judge  for  uUtmaU 
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use.  Be  it  so :  but  neither  of  this  description, 
nor  of  any  other  conceivable  description,  can 
any  sort  or  article  of  evidence  be  named,  which 
it  may  not  be  proper  to  employ  in  the  character 
of  itidicalive  evidence ;  viz.  as  a  help  to  the 
discovery  or  procurement  of  other  evidence, 
such  as  may  be  fit  for  ultimate  use. 

Thus,  for  example,  in  the  instance  of  hear- 
say evidence:  hearsay  evidence  of  the  second 
degree :  supposed  oral  evidence  transmitted 
through  two  media.  Says  deposing  witness, 
in  his  examination  before  the  judge,  —  Middle- 
man, as  he  said  to  me,  heard  Percipiens  say, 
that  he  was  by,  and  saw  what  passed,  when 
the  defendant  gave  Occisus  his  death's  wound  ; 
and  there  ends  his  evidence.  Now  then.  Mid- 
dleman and  Percipiens,  are  they  both  alive? 
The  evidence  is  plainly  unfit  to  be  received  into 
the  budget  for  ultimate  use ;  accordingly,  nei- 
ther would  it  in  any  case  be  so  received  into  any 
such  collection  under  English  law. 

But  ought  such  information  to  be  altogether 
unemployed  and  lost?  By  no  means.  Unfit, 
in  the  character  of  evidence,  for  ultimate  use,  it 
is  not  the  less  fit  for  serving  in  the  character  of 
indicative  evidence.  Let  Percipiens  be  con- 
vened before  the  judge;  and  if,  on  being  ex- 
amined, he  gives  evasive  answers,  or  says  he 
knows  nothing  about  the  matter,  let  Middleman 
fee  convened  to  confront  him ;  that,  by  means 
of  Middleman's  testimony,  the  misrecollections 
(if  any)  in  the  evidence  of  Percipiens,  may,  if 
possible,  be  corrected, — the  deficiencies  in  his 
'  recollection  may,  if  possible,  be  suppUed. 
,  The  same  explanations  are  alike  applicable 
Jo  every  other  modification  of  makeshift  evi- 
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^^^^B  with  relation  to  the  judiciatly-extractible  orai 
^^^^B  evidence  ut' the  writer  of  the  script:  transcrip- 
^^^^H  tural  evidence  is  indicative,  with  relation  to  the 
^^^^V  original  script :  minuted  evidence  is  so,  with 
^^^^  relation  to  the  writer  of  ihe  minute,  as  well  as 
W  to  any  extrajudicial  witness  whose  oral  state- 

I  ment  or  narration  is  the  subject  of  it :  metnoriter 

■  evidence  is  so,  with  relation  to  the  script,  the 

H  supposed  tenor,  purport,  or  effect  of  which,  is 

W  thus  reported ;    reported    real  evidence  is   so, 

with  relation  to  the  real  evidence  which  is  the 
subject  of  the  report :  and,  in  case  of  the  inter- 
position of  divers  media,  transmitted  evidence 
of  any  degree  is  indicative,  of  course,  of  all 
superior  degrees  of  evidence  from  the  same 
original  source. 

From  the  bare  description  of  this  species  of 
evidence  (that  is,  of  the  use  thus  to  be  made  of 
any  species  of  evidence^  it  will  be  manifest 
beyond  dispute  that  any  system,  which,  for 
purpose  of  any  sort  of  cause,  penal  or 
penal,  should  (unless  for  the  avoidance  of 
ponderant  delay,  vexation,  and  expense)  omil 
to  make  use  of  makeshift  or  other  evidence  in 
this  way, — to  make  use  of  it  to  the  utmost,  for 
the  purpose  of  discovering  and  obtaining  such 
information  as  is  to  be  had  in  a  state  fit  for  ulti- 
mate use,- — is,  to  the  amount  of  such  omissions, 
defective,  and  unconducive  to  the  ends  of 
justice. 

The  proposition  is  not  a  purely  hypothetical 
one.     In  the  instance  of  the  English  system  (  ' 
procedure,  exemplifications  of  it  but  too  i 
tensive  may  be  observed.    In  the  penal  brand 
in  cases  of  felony  unclergyable  and  clergyabll 
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or  (to  speak  without  nonsense)  in  first  and 
second  rate  crimes,  evidence,  applicable  or  not 
to  ultimate  use,  becomes  by  accident  appli- 
cable to  this  use :  it  serves  for  the  discovery, 
and  thence  perhaps  for  the  obtainment,  of  evi- 
dence ultimately  employable.  This  incidental 
use  is  extendible,  always  by  accident, — for 
design  (design,  at  least,  directed  to  the  legiti- 
mate ends  of  justice)  is  an  incident  still  want- 
ing to  the  jurisprudential  system  of  English 
procedure),  —  this  use  is  extendible,  to  a  cer- 
tain degree,  to  inferior  oflfences.  But,  to  causes 
non-penal,  carried  on  in  any  branch  of  the  re- 
gular mode,  (whether  it  be  the  branch  called 
the  common  law  branch,  or  the  branch  called 
the  equity  branch),  it  is  scarce  in  any  case  ex- 
tendible. If  the  evidence  which  the  witness 
whom  you  have  summoned  has  it  in  his  power 
to  give,  happens  to  be  of  that  sort  which  is 
applicable  to  ultimate  use,  well  and  good,  it 
may  be  put  to  use  accordingly:  if  not,  the 
arrangements  of  procedure  will  not  sufier  it  to 
be  put  to  the  other  use :  if  you  have  no  evi- 
dence from  any  other  source,  be  the  evidence 
obtainable  from  this  source  ever  so  conclusive, 
you  lose  your  cause. 
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CHAPTER  XIL 


ABERRATIONS  OF   ENGLISH   LAW   IN    RE6AKD 
TO  MAKESHIFT  EVIDENCE. 

Such  are  the  arrangements,  such  the  rules 
of  judging,  that  have  been  suggested  by  a  regard 
for  the  ends  of  justice  :  the  avoidance  of  mis- 
decision,  on  one  hand ;  and,  on  the  other,  the 
reducing,  on  every  occasion,  to  their  least  di- 
mensions, the  collateral  and  never  completely 
avoidable  inconveniences  of  delay,  vexatioD, 
and  expense. 

If  the  above  arrangements  are  well  adjusted 
to  such  their  ends ;  and  if  the  arrangements 
actually  pursued  by  English  jurisprudence  were 
also  well  adjusted  to  these  same  ends;  those 
actually  existing  arrangements  could  not,  in 
any  point,  be  very  widely  distant  from  the 
above-proposed  ones.  So  much  for  the  argu- 
mentative picture  of  things.  The  picture  next 
to  be  given  must  be  taken  from  life.  If,  on 
this  occasion,  the  reader  has  prepared  his 
mind  to  view  a  system  of  arrangements  sug- 
gested by,  and  bond  Jide  directed  to,  the  ends 
of  justice,  great  indeed  will  be  his  surprise  and 
disappointment.  If,  on  the  other  hand,  the 
contrary  hypothesis  be  assumed  ;    if,  on  con- 
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sidering  the  natural  opposition  of  interest  on 
this  ground  between  tbe  governors  aud  the 
governed,  his  assumption  should  be,  that,  in 
the  views  and  wishes  of  the  authors  of  these 
arrangements,  the  difference  between  right  de- 
cision and  misdecision  has  been  in  general  a 
matter  of  inditference  ^  and  that,  in  so  far  as 
was  conducive  to  the  profit  of  the  governing 
profession,  not  the  minimum,  but  the  maximum, 
of  delay,  vexation,  and  expense,  has  been  the 
object  of  endeavour;  he  will  find  every  object 
consistent  with  that  assumption,  every  arrange- 
ment flowing  naturally  from  that  source. 

Ad  explanatory  hint  must  in  this  place  be 
given  to  the  non-professional,  and  more  par- 
ticularly to  the  non-English,  reader.  Observing 
one  copy  of  the  same  document  rejected,  at  the 
same  time  that  another  copy  of  the  same  instru- 
ment is  admitted  ;  if,  for  any  thing  that  appears, 
both  are  in  existence  and  producible,  it  may 
naturally  enough  appear  to  him  that  the  rejec- 
tion of  either,  however  ill-founded  in  principle, 
would  be  matter  of  indifference  in  practice. 
Reasonable  as  it  is,  the  supposition  would  be 
erroneous  and  delusive.  Under  a  different 
system  of  procedure, — under  the  system  drawn 
from  Roman  law,  and  generally  prevalent  on 
the  continent  of  Europe, — it  would  either  be 
agreeable  to,  or  at  least  less  widely  distant 
from,  the  truth.  But  in  English  procedure, 
no  option  thus  made,  if  it  be  exclusive,  is  ever 
a  matter  of  indifference.  The  document  thus 
excluded  is  always  the  document,  whatever  it 
be,  that  happens  to  have  been  tendered.  The 
consequence  of  the  exclusion  is,  not  a  simple 
reference  to  the  approved  document,  without 
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further  delay,  vexation,  or  expense,   biit  aii 
actual  loss  of  the  cause  to  the  party  whose 
document  is  thus  rejected.  The  direct  injustice 
thence  resulting,  as  to  the  main  point  in  dispute, 
is  not  indeed,  in  this  case,  in  every  instance^ 
irreparable  ;  but  in  many  and  many  an  instance 
it  is  ;   either  because,  under  the  existing  ar- 
rangements, the  door  is  not  left  open  to  a  fresh 
demand  on  the  same  ground;  or  because,  in 
the  interval,  and  before  it  can  receive  a  de- 
cision,  either    some    necessary  evidence    has 
perished,  or  the  fund  necessary  for   the  ali-^ 
mentation  of  the  suit  has  been  exhausted.    Be 
this  as  it  may,   and   according  to  the  least 
calamitous   result,   a    fresh    trial,   hearing,  or 
whatever  be  the  name  of  it,    is    necessary; 
in  a  word,   a  fresh  suit:    in  consequence  oif 
which,  the  delay,  vexation,  and  expense,  be^ 
stowed  upon  the  preceding  one,  is  in  a  great 
part  (or,  as  the  case  may  be,   in  the  whole) 
wasted  and  thrown  away. 

Here  then,  once  for  all,  let  this  deplorable 
and  but  too  indisputable  truth  be  borne  in 
mind :  that, — howsoever  it  might  be  under  a 
natural  system,  and  even  in  the  technical  sys- 
tem of  any  other  country, —  in  the  technical 
system  of  English  jurisprudence  there  are  no 
innoxious,  no  completely  reparable,  nor  any 
thing  like  completely  reparable,  mistakes ;  and 
that,  whatsoever  absurdity  is  discernible,— 
fraud,  and  the  spirit  of  extortion,  may  or  may 
not  have  been  the  cause, — plunder,  oppression, 
and  affliction,  are  infallibly  the  result. 

On  this  ground,  as  on  every  other  part  of  the 
vast  demesne  of  jurisprudence,  whatever  is  at 
variance  with  the  ends  of  justice  will  be  to  bei 
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referred,  in  proportions  not  always  to  be  distin- 
guished, to  the  two  grand  sources  of  misdeci- 
sion,  improbity  and  folly.  The  improbity  has 
for  its  cause  the  as  yet  unremedied,  but  not  ir- 
remediable, opposition  of  interests  between  this 
class  of  governors  and  the  governed.  The  folly 
has  for  its  cause,  at  least  for  a  very  prin- 
cipal one  of  its  causes,  one  of  the  essential  cha- 
racters of  jurisprudential  law,  —  the  taking  the 
conceptions  and  practice  of  a  less  experienced 
and  less  informed,  as  a  standard  for  the  notions 
and  practice  of  a  more  experienced  and  better 
informed,  age. 

1  proceed  to  bring  to  view  the  most  important 
of  the  aberrations  from  the  above  rules,  exem- 
plified in  English  law :  together  with  the  incon- 
veniences with  which  they  respectively  appear 
pregnant. 

1.  The  first  consists  in  admitting,  at  the 
instance  of  the  plaintiff,  to  the  prejudice  of  the 
defendant,  in  the  lifetime  of  the  defendant,  a 
letter  or  memorandum  in  his  hand  ;  the  defend- 
ant, though  alive,  being  neither  compelled  nor 
permitted  to  stand  forth  himself  in  the  cha- 
racter of  a  deposing  witness,  to  lie  examined 
upon  oath  (as  a  non-litigant  witness  would  be) 
touching  the  facts  brought  to  view  in  such 
written  discourse.  And  so  in  the  case  of  a 
written  statement  of  the  plaintifTs,  at  the 
instance  of  the  defendant. 

By  the  influence  of  a  superstition,  wliich  has 
been  already  touched  upon,  and  which  will  be 
more  thoroughly  discussed  in  another  place, 
the  evidence  of  a  defendant  is  not  permitted  to 
be  extracted  in  the  mode  recognized  to  be  the 
best.      But  the  objection  confines  itself  to  the 
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best  mode :  no  sooner  does  a  bad  mode  present 
itself,  than  the  prohibition  is  taken  off. 

Refusing  to  hear  the  testimony  of  a  defend- 
ant, extracted  in  the  way  of  vmi  voce  examina- 
tion, the  law  refuses  (as  may  well  be  imagined) 
to  receive  the  testimony  of  the  same  person 
exhibited  in  the  form  of  written  non-judicia! 
evidence ;  in  the  form  of  a  letter  or  memoran- 
dum, not  designed  at  the  time  of  writing  it  (or 
at  least  not  purporting  to  be  designed)  to  be 
exhibited  as  evidence.  So  far,  at  any  rate,  it 
is  consistent;  and,  admitting  the  propriety  of 
not  suffering  tlie  defendant  to  be  examined  in 
the  character  of  a  witness,  unexceptionable. 

But  when  the  plaintiff',  having  by  any  acci- 
dent possiessed  himself  of  a  letter  or  memoran- 
dum in  the  handwriting  of  the  defendant,  thinks 
fit  on  his  part  to  exhibit  it  as  evidence ;  then 
the  rule  goes  for  nothing,  and  the  evidence  is 
admitted.  In  this  admission,  the  law  considers 
itself  as  safe  against  deceit:  and  so  it  undoubt- 
edly is  ;  viz.  on  one  side,  the  side  of  the  plain- 
tiff; the  only  side  to  which,  on  this  occasion, 
its  views  appear  to  have  extended.  To  the 
prejudice  of  the  plaintiff,  the  admission  of  it 
will  not  be  productive  of  injustice:  why? 
because  it  is  he  who  produces  it.  So  far  is 
right:  the  reason  is  a  conclusive  one.  But  the 
defendant?  are  his  interests  taken  equal  care 
of?  The  answer  is,  no:  they  are  entirely  ne- 
glected. In  a  multitude  of  cases, — each  of  them 
capable  of  being  realized,  each  of  them,  doubt- 
less, every  now  and  then  realized, — conclusions 
as  contrary  to  truth,  as  they  are  prejudicial  to 
the  defendant,  will  every  now  and  then  be 
drawn  :    necessarily  drawn,  when    a   deaf  i 
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is  turned  to  those  viva  voce  explanations,  by 
which  the  truth  of  the  case  might,  in  its  whole 
extent,  be  brought  to  light. 

2.  The  second  aberration  consists  in  the 
exclusion  put  upon  the  like  written  testimony 
of  a  witness,  litigant  or  non-litigant,  after  his 
decease :  a  point  of  time,  after  which,  on  the 
one  hand,  the  examination  of  such  witness  is 
become  impossible  ;  on  the  other  hand,  the 
capacity  of  profiting,  in  his  own  person  at  least, 
by  such  his  testimony,  supposing  it  false  and 
fraudulent,  is  at  an  end. 

Such  (it  will  be  seen)  is  the  course  taken  in 
general  by  the  English  law :  a  course  crossed 
indeed  by  a  multitude  of  exceptions,  the  pro- 
priety of  which  can  by  no  other  arguments  be 
maintained,  than  by  such,  the  validity  of  which 
is  the  condemnation  of  the  general  rule. 

In  the  whole  field  of  evidence,  which  is  as 
much  as  to  say,  in  the  whole  field  of  justice, 
few  points  can  be  of  greater  importance.  Under 
this  head  come  the  books  of  a  shop-keeper, 
ioctuding  the  register  kept  by  him  of  the 
monies  due  to  him.  That  these  books  should 
not  of  themselves,  and  during  the  master's 
lifetime,  be  conclusive  evidence  in  his  favour, 
Ihe  evidence  unsanctioned,  and  the  author 
uncross-examined,  is  a  proposition  too  plain  to 
stand  in  need  of  argument.  Each  shop-keeper 
might,  at  that  rate,  impose  a  tax  to  any  amount, 
on  any  number  of  persons,  at  his  choice.  That 
the  written  evidence  eveii  of  his  servant  in  his 
behalf  should  not  be  received  as  conclusive, 
should  not  be  received  at  all  during  the  lifetime 
of  such  servant,  such  servant  being  capable  of 
being  examined  in  the  regular  mode,  and  yet 
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not  examined,  is  aiiotiier  proposition  which  I 
have  endeavoured  to  establish.  But  if,  after 
the  death  of  such  servant,  the  entries  made  by 
him  were  not  permitted  so  much  as  to  be  re- 
ceived in  the  character  of  evidence,  what  would 
be  the  consequence  ?  That  every  tradesman's 
title  to  the  monies  owing  to  liira  for  his  goods, 
would  be  dependent,  completely  dependent,  on 
the  life  of  the  servant,  llie  book-keeper,  the 
journeyman,  the  porter,  by  whom  they  had 
been  respectively  delivered  to  his  customers. 
The  death  of  the  servant,  and  the  ruin  of  the 
master,  would  be  the  effect  of  the  same  in- 
evitable cause. 

A  word,  a  phrase,  a  broken  hint,  an  uncom- 
pleted and  perhaps  uncompletable  sentence,— 
such  is  the  garb  in  which  Reason  clothes  her- 
selfon  those  great  and  rare  occasions,  on  whicli 
she  vouchsafes  to  visit  the  shelves  of  English 
law.  Sometimes  the  word  "  Tiecessilj/,"  some- 
times the  phrase  "  course  of  trade,"  is  the  frag- 
ment of  a  reason,  under  favour  of  which  a 
pretence  is  sought  for  the  breach  made,  upon 
this  ground,  in  the  irrational  and  intolerable 
rule.  But  to  what  use  introduce  necessity! 
What  justification  can  neceftsitif  afford  for  the 
breach  of  any  rule  laid  down  by  reason,  of  a 
rule  prescribed  by  any  comprehensive  view  of 
the  dictates  of  utility  ?  The  species  of  evi- 
dence being  admitted,  one  or  other  of  two 
opposite  results,  deception,  or  non- deception, 
is  the  most  probable.  If  admitted,  would  it 
be  oftener  productive  uf  deception,  and  Ibence 
of  erroneous  decision,  than  ofa  just  persuasion, 
and  thence  of  a  decision  according  to  truth  and 
justice?     In  this  case,  where   is    the 
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(let  what  will  be  understood  as  signified  by 
that  vague  appellation)  —  where  or  what  is  the 
necessity,  that  can  warrant  the  admission  of  the 
fallacious  light  ? 

Apply  the  same  observation  to  the  compound 
term,  the  course  of  trade.  Trade  is  a  good  thing: 
it  is  universally  agreed  to  be  so :  great  sacri- 
fices, though  not  always  very  advantageous 
ones,  are  made  continually  in  its  service.  But 
is  it  in  the  nature  of  trade,  any  more  than  of 
any  other  desirable  object,  to  be  benefited  or 
promoted  by  the  letting  in  a  species  of  light,  of 
which  injustice  oftener  than  justice  will  by 
the  supposition  be  the  consequence  ?  Is  it  in 
the  nature  of  trade,  any  more  than  of  justice, 
to  receive  advancement  by  a  system  of  decision, 
of  which  the  effect  will  be,  to  put  the  fruits  and 
profits  of  trade  more  frequently  into  the  pocket 
of  a  cheat  than  of  the  lawful  owner  ? 

Of  two  things,  one.  The  evidence  admitted 
either  promises  to  be  most  frequently  produc- 
tive of  justice,  or  of  injustice.  If  of  justice,  no 
such  word  as  necessity  or  trade  can  be  neccs- 
sai-y  ;  if  of  injustice,  no  such  word  can  be  siiffi- 
cient,  to  warrant  the  admission  of  it.* 

It  has  been  observed  already,  that  there  is  a 
-  whole  class  of  facts,  for  the  proof  of  which, 
in  spite  of  all  excluding  rules,  a  door  is  thrown 
wide  open  to  all  sorts  of  evidence  without 
scruple  :  not  only  to  this  but  too  suspicious 
evidence,  but  to  the  much  more  suspicious  and 
fallacious  evidence,  which,  by  English  lawyers, 

•  For  a  fuller  exposure  or  the  arguraenis  founded  upon  the 
words  necessity  and  trade,  see  Book  IX.  Exclusion,  Part  III. 
Deckption,  Chap.  iii.  sect.  3. 
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has  SO  often  been  conl'ounded  with  it ;  I  mean 
hearsay  evidence.  And  what  are  these  facts? 
I  can  think  of  but  one  attribute  by  which,  inde- 
terminate as  it  is,  they  can  be  designated  ;  and 
that  h,a/tcient:  unviail  facts;  facts  tending  to 
the  establishment  of  family  relation,  locally 
obligatory  custom,  ancient  possession  of  rights 
of  partial  ownership,  and  the  like.  If,  on  one 
part  of  the  ground  more  than  another,  the  argu- 
ment from  necessity  can  be  said  to  apply  with 
peculiar  force,  it  will  be  on  this.  On  this  sort 
of  ground,  exclude  this  sort  of  evidence,  you 
exclude  all  evidence.  The  witch  of  Endor,  the 
sibyl  once  so  complaisant  to  the  curiosity  of 
Ulysses,  are  not  now  in  office.  Ghosts  cannot 
now  be  brought  into  court,  obtorlo  collo,  to  be 
sworn  and  cross-examined.  An  interval  of  a 
certain  length,  has  it  elapsed  between  the  pre- 
sent time  and  the  time  of  the  fact  or  supposed 
fact? — such  evidence  as  the  nature  of  things 
furnishes,  you  must  admit,  or  none.  Written 
extrajudicial  evidence,  if  it  be  to  be  had,  how- 
soever it  happens  to  present  itself,  it  is  your 
best  chance :  failing  this,  even  hearsay  evi- 
dence :  hearsay  evidence,  remote  from  the  foun- 
tain head  by  any  number  of  degrees;  and  with 
or  without  being  able  to  trace  it  to  the  fountain 
head,  or  so  much  as  to  number  the  degrees. 
Such  is  the  choice,  in  respect  of  sorts  of  evi- 
dence ;  one  of  these  two,  or  none.  But,  even 
in  this  case,  of  what  avail,  or  even  import,  is  the 
plea  of  necessity,  any  more  than  in  any  other? 
As  to  the  import,  here  indeed  it  is  plain  enough 
that  such  is  the  case,  this  evidence  or  none. 
But,  in  this  case,  as  in  every  other,  is  not  the 
absence  of  all  evidence  a  preferable  result  to 
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the  presence  of  a  species  of  evidence,  which,  he 
the  case  what  it  will,  is  more  likely  to  give 
birth  to  a  wrong  judgment  than  to  a  right  one  ? 

In  vain  would  it  be  to  say,  that  in  this  case 
the  danger  of  deception  is  in  any  respect  less 
than  in  any  other ;  on  the  contrary,  it  is  even 
greater.  Recent  testimony,  testimony  con- 
cerning recent  facts,  if  mendacious  or  otherwise 
incorrect,  possesses  its  chance  of  receiving  con- 
futation or  correction  in  the  regular  and  most 
satisfactory  mode,  from  the  sanctioned  and 
scrutinized  testimony  of  persona  still  alive ; 
circumstantial  evidence  will,  in  the  character 
of  indicative  evidence,  afford  a  clue  to  this  or 
that  lot  of  luvii  voce  evidence ;  a  clue  which 
fraud,  with  all  its  cunning,  may  not  have  sus- 
pected. But,  in  the  case  o{  undent  facts,  who 
shall  follow  out  the  clue  that  has  been  broken 
by  the  same  hand  that  cut  the  thread  of  life  ? 

It  may  be  thought  superfluous,  after  this,  to 
add  any  such  reflections  as  the  following:  — 
1.  that,  in  point  of  distance  of  time,  no  deter- 
minate line  has  been  so  much  as  attempted  to 
be  drawn,  nor  could  easily  be  drawn,  between 
these  ancient  facts  and  facts  of  more  ordinary 
occurrence  ;  2.  that,  among  the  facts  thus 
treated  as  ancient  facts,  are  facts  that  may 
have  been  hut  as  of  yesterday  ;  3.  that  in  par- 
ticular, in  a  case  that  has  given  birth  to  a  deci- 
sion pronouncing  the  admission  of  even  hearsay 
evidence,  the  length  of  interval  extended  not 
beyond  twenty  years  ;  4.  that  the  length  by 
which,  in  the  proposed  rule,  the  place  of  the 
line  which  separates  admission  from  exclusion 
is  proposed  to  be  determined,  is  the  length  of 
human  life, — a  length  which,  though  in  one  case 
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it  may  be  but  that  of  an  atom,  may  in  another 
case  be  some  number  of  times  the  above 
recorded  and  admitted  length  of  twenty  years ; 
and  5.  that  the  true  criterion  between  cases 
for  admission  and  cases  for  rejection,  is  con- 
stituted, not  by  the  length  of  time,  considered 
in  itself,  but  by  the  existence  or  non-existence 
of  the  faculty  of  submitting  the  testimony  to 
the  action  of  the  scrutinizing  and  purifying 
tests.  The  witness,  in  mind  as  well  as  body, 
is  he  still  ready  at  the  call  of  justice?  Admit 
not  his  written  statement,  though  it  have  an 
antiquity  of  sixty,  of  eighty  years,  to  plead  for 
it.  Has  he  taken  his  departure  from  the  world 
we  live  in  ?  Admit  the  paper,  though  the  ink 
have  scarce  yet  ceased  to  wet  it.  But  may  it 
not  then  be  false  ?  false,  and  fabricated  for  the 
purpose  ?  Indubitably  it  may :  though,  in  our 
own  times  at  least,  such  fraud,  or  any  mark  of 
such  fraud,  committed  by  a  hand  so  circum- 
stanced, is  neither  natural  nor  common.  But  is 
the  presence  of  such  fraud,  in  each  case,  more 
probable  than  the  absence?  And,  where  present, 
is  the  success  of  it  more  probable  than  the 
failure,  after  all  the  warning  recommended  to 
be  given  of  it,  and  which  so  naturally  will  be 
given  of  it  ?  And  are  these  the  only  times  in 
which  the  propensity  to  fraud  has  been  to  be 
found  in  the  nature  of  man?  Forged  deeds, 
and  other  fruits  of  lettered  fraud,  are  they  in 
greater  proportion  to  true  and  authentic  writ- 
ings in  these  our  times,  such  as  they  are,  than 
in  the  times  of  monkery  and  monkish  charters  ? 
Such  are  the  questions  of  minor  account,  that 
present  themselves  as  applicable  to  this  par- 
ticular case.     But  have  they  not  been  already 
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superseded  and  rendered  superfluous  by  that 
broadest  and  all-comprehensive  line  of  argu- 
ment, which  covers  the  whole  of  the  ground  to 
which  the  species  of  evidence  now  before  us  is 
applicable  ? 

3.  A  third  aberration  consists  in  receiving 
the  testimony  of  a  witness  in  the  unsatisfactory 
form  of  casually-written  evidence^  upon  the 
ground  of  a  mere  unforthcomingness  on  his 
part  at  the  time ;  without  any  inquiry  into  the 
cause,  whether  temporary  or  perpetual;  and 
without  provision  for  reparation  of  the  wrong, 
in  the  event  of  its  being  proved  false  by  subse- 
quent viva  voce  examination  in  the  regular  and 
proper  mode.  The  admissibility  of  this  evi- 
dence, under  these  circumstances,  being  esta- 
blished, what  would  be  the  consequence?  That, 
where  the  value  at  stake  was  sufficient  to  pay 
the  expense  of  the  fraud,  a  man  would  procure 
his  witness,  in  the  first  place,  to  fabricate  a 
piece  of  written  evidence  adapted  to  the  cir- 
cumstances of  the  case ;  in  the  next  place^ 
to  keep  out  of  the  way  till  after  it  had  been  put 
to  its  judicial  use,  and  a  decision  had  been 
grounded  upon  it.  Or,  by  procuring  the  like 
testimony  from  a  man,  whose  known  intention 
it  was,  never  to  revisit  the  country  in  which  it 
was  to  be  fabricated,  the  expense  of  purchasing 
absence  might  thus  be  saved. 

Not  that  it  follows,  by  any  means,  that  if, 
under  favour  of  the  rule  protested  against,  the 
characteristic  fraud  were  even  to  be  frequently 
attempted,  the  attempt  would  be  as  frequently, 
or  any  thing  like  as  frequently,  successful. 
With  the  warning  which  it  is  here  proposed 
should  be  given  of  it,  and  which,  without  any 
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such  proposal,  would  naturally  be  given  of  it, 
to  the  judge  of  fact  by  the  judge  of  law,  I 
should  not  expect  to  see  such  evidence  fre- 
quently productive  of  a  decision  on  that  side, 
even  where  the  truth  of  the  case  was  on  that  same 
side ;  much  less  to  see  any  frequent  reason  for 
suspecting  that  fraud  had  by  this  means  been 
rendered  triumphant.  But  where,  without  in- 
curring any  such  risk,  the  purposes  of  substan- 
tial justice  might  in  an  equal  degree  be  accom- 
plished, the  danger,  whatever  it  may  amount 
to,  seems  to  have  nothing  to  compensate  it. 

Symptoms  of  a  tendency  at  least  to  admit  in 
this  unguarded  way  evidence  in  its  own  nature 
80  suspicious,  so  apt  to  be  fallacious,  has 
here  and  there  betrayed  by  English  law. 
.    4.  In  regard  to  the  admission  of  transcri] 
the  aberrations  of  English  law  are  still 
reraarlcable. 

In  the  case  where  the  original  is  not  a1 
lutely  unproducible,  the  question  respecting  tl 
admission  of  transcripts  will  be  apt  at  first  lo 
present  itself  as  of  little  or  no  practical  import- 
ance :  if  the  transcript  will  serve,  let  it  be 
admitted  ;  if  not,  let  the  original  be  produced. 
Thus,  in  effect,  the  matter  will  stand,  taking  the 
world  at  large.  But  in  English  procedure,  the 
spirit  of  chicane  has,  on  this  part  of  the  ground 
as  on  so  many  others,  contrived  to  raise  a  cloud 
of  frivolous  distinctions,  under  the  influence  of 
which  the  interests  of  justice  have  in  numerous 
instances  gone  to  wreck.  In  that  system  of 
procedure,  so  far  as  the  use  of  trial  by  jury 
extends,  whatever  evidence  is  capable  of  con- 
tributing to  form  the  ground  of  decision,  must 
be  presented,  every  part  of  it,  within  the  com* 
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pass  of  a  given  part  of  a  given  day.  At  that 
period  a  t  ran  scriptural  document  being  pre- 
sented, if  it  be  a  case  where  a  transcript  is 
allowed  to  be  received  in  place  of  the  original, 
well  and  good ;  if  not,  and  the  document  is 
a  necessary  one  to  the  side  of  the  party  by 
whom  it  was  produced,  the  cause  is  lost,  for 
that  time  at  least,  i.  c.  in  respect  of  the  action 
then  depending:  and  whether  the  loss  be  re- 
parable or  no,  depends  upon  a  variety  of  cir- 
cumstances. If  the  transcript  be  presented  on 
the  defendant's  side,  and  essential  to  it;  and  if 
the  case  be  of  the  number  of  those  in  which  a 
transcript,  or  that  sort  of  transcript,  happens  to 
be  found  inadmissible ;  woe  to  the  man  whose 
lot  it  iiappens  to  be  to  occupy  the  station  of 
defendant!  If  it  be  the  pleasure  of  the  judge 
to  grant  him  a  new  trial,  on  condition  of  taking 
his  chance  for  that  expensive  remedy,  the 
omission  may  be  repaired,  the  original  may 
be  produced.  But  at  the  best,  and  even  at 
that  expense,  the  reparation  of  the  omission, 
the  saving  his  cause  from  perdition  and  in- 
justice, and  himself  perhaps  from  ruin,  de- 
pends not  upon  himself :  whereas,  were  his 
station  in  the  cause  that  of  the  plaintitT,  it 
would  depend  upon  himself  to  suffer  what  is 
called  a  nunsuit,  and,  at  the  price  of  a  fresh 
action,  to  substitute  the  admissible  document 
for  the  inadmissible  one. 

On  the  ground  of  transcriptural  evidence, 
among  the  inconveniencies  by  which  suitors  are 
apt  to  be  tormented,  those  which  consist  in  un- 
due decision  or  failure  of  justice  liaving  the 
spuriousness  or  incorrectness  of  this  species  of 
evidence  for  their  cause,  constitute  but  a  small 
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proportion  of  the  aggregate  mass.  It  is  in  the 
triple  shape  of  delay,  vexation,  and  expense, 
that  the  principal  part  of  the  mischief  displays 
itself. 

Transcripts  are  made  of  a  mass  of  writing 
to  any  extent,  where  a  glance  of  the  original 
would  be  sufficient: 

Of  a  mass  of  writing,  of  which  but  a  small 
part  is  relevant,  or  at  least  necessary  to  the 
purpose,  the  whole  is  transcribed  without  dis- 
tinction : 

Transcripts  are  made  by  an  official  hand,  at 
an  extra  expense, —  an  expense  sometimes  al- 
together arbitrary,  and  most  commonly  exces- 
sive, as  being  at  a  monopoly, — where  transcripts 
made  at  an  ordinary  expense  might  afford  a  lol 
of  evidence  equally  satisfactory  to  an  impartial 
or  candid  mind: 

Originals  are  fetched  from  unlimited  dis- 
tances, in  official,  or  other  appropriate,  and  con- 
sequently high-paid,  custody,  when  transcripts 
in  the  way  of  extract,  or  even  entire,  might  be 
obtained  and  sufficiently  authenticated  at  an 
inferior  price. 

The  mass  of  delay,  vexation,  and  expense, 
which  has  for  its  cause  any  real  Aortd^Vfr  disbehef 
or  suspicion  as  to  the  genuineness  or  correct- 
ness of  a  lot  of  transcri plural  evidence,  is  per- 
haps not  a  tenth,  not  a  twentieth,  not  a  hun- 
dredth part,  of  that  which  has  nialajides,  on 
the  one  part  or  the  other,  for  its  cause.  In  the 
view  of  guarding  against  spuriousness  and  in- 
correctness, certain  regulations  are  established. 
If,  in  any  the  most  minute  particular,  party  A  is 
found  departing  from  these  regulations,  party  B 
takes  advantage  of  the  flaw.     Each  party,  sure 
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of  being  opposed  by  morally  unjust,  though 
legally  just,  objections  on  the  part  of  the  other, 
heaps  paper  upon  paper,  expense  upon  ex- 
pense. A  party,  though  secure  in  his  own  mind 
against  objection  on  the  part  of  his  adversary, 
will,  for  the  sake  of  inflicting  vexation  on  him, 
pretend  to  apprehend  vexation  from  him ;  or 
rather,  witliout  so  much  as  the  necessity  of  any 
such  pretence,  act  as  if  he  apprehended  it. 
Agents  of  the  parties,  on  both  sides,  and  of  all 
descriptions,  official  scribes  of  all  descriptions, 
ail  have  an  interest  in  increasing  the  load  by 
additions  in  themselves  unnecessary ;  all  have 
pretences  for  giving  birth  to  such  increase  ;  all 
have  it  more  or  less  in  their  power  to  give  birth 
to  it.  Judges,  by  whom  such  abuses  should  be 
watched  with  a  sleepless  eye  and  by  an  inexor- 
able hand,  contribute  not  so  much  to  reduce 
the  load  as  to  increase  it;  by  useless  and 
groundless  punctilios,  the  result  of  some  caprice 
of  the  imagination,  —  of  partial  views,  in  which 
the  contemplation  of  some  ill-chosen  means 
has  eclipsed  the  prospect  of  the  ultimate  and 
proper  end,  the  prevention  of  the  inconveni- 
ences so  often  mentioned. 

Parties,  their  agents,  and  tlie  subaltern  of- 
ficers of  justice,  each  on  his  own  part  aims  at 
profitable  injustice :  judges  second  the  en- 
deavours of  all. 

[The  papers  frmn  which  the  above  remarks  on 
the  aberrations  of  English  iaw  have  been  com- 
piled, were  written  by  Mr,  Baitham  at  iliffereiit 
times,  and  left  Ay  him  in  a  very  incomplete  and 
Jragmentitious  state.  It  appears  that  he  had 
intended  to  give  some  account  of  what  is  done 
by  English    law   in   regard  to   all   the  different 
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khuli  of  makeshift  evidence,  hut  never  complttcd 
his  design.  The  remainder  of  this  chapter,  (with 
the  exception  of  a  fragment,  ■which  for  distinction's 
sake  has  been  printed  in  inverted  commas,)  it 
the  result  of  a  partial  attempt  to  Jill  tip  the  void 
which  had  thus  been  left  in  the  bodif  of  the  iPork. — 
Editor.] 

5.  Few  questions  have  been  more  agitated  in 
English  law  than  those  which  relate  to  the  ad- 
missibility of,  and  the  effect  to  be  given  to. 
diti'erent  articles  of  adscititious  evidence.*  The 
subject  occupies  sixty  closely- printed  nominal 
octavo,  real  quarto  pages,  in  Phillipps's  ex- 
position of  the  law  of  evidence.  Of  a  subject 
thus  extensive,  more  than  a  very  general  view 
cannot  be  expected  to  be  given  in  the  present 
work  :  nor  is  it  necessary  for  our  purpose  to  go 
beyond  the  more  prominent  features. 

One  remarkable  circumstance  is,  that  the 
whole  body  of  the  rules  of  law  relating  to 
this  subject,  are,  with  a  very  small  number  of 
exceptions,  exclusionary.  Either  the  decision 
giveu  in  a  former  cause  is  said  not  to  be 
evidence ;  and  then  it  is  that  decision  which  is 
excluded;  or  it  is  said  to  be  conclusive  evi- 
dence ;  and  then  an  exclusion  is  put  upon  the 
whole  mass  of  evidence,  howsoever  constituted, 
which  might  have  been  capable  of  being  pre- 
sented on  the  other  side. 

In  saying  this,  enough  has  already  been  said 
to  satisfy  any  one,  who  has  assented  to  what  was 
said  in  a  former  chapter  concerning  adscititious 
evidence,  that  nearly  the  whole  of  the  esta- 
blished   rules  on   this    subject,  except  to  the 

•  See  ehnpter  ii.  of  lliis  book. 
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extent  of  the  single  and  very  limited  case  iti 
which  it  was  there  seen  that  exclusion  is  pro- 
per, are  bad.  Accordingly,  the  rule  that  a 
judgment  directly  upon  the  point  is  conclusive 
in  any  future  cause  between  the  same  parties, 
is  a  good  rule  :  it  is  almost  the  only  one  that  is. 

Even  this  rule  is  cut  into  by  one  exception : 
that  verdicts  in  criminal  proceedings  are  not 
only  not  conclusive,  but  are  not  even  admissible 
evidence,  in  civil  cases,*  For  this  exception, 
two  reasons  are  given :  the  one,  founded  on  a 
mere  technicality  ;  the  other  on  a  view,  though 
a  narrow  and  partial  one,  of  the  justice  of  the 
case.  The  first  is,  that  it  is  res  inter  alios  acta  : 
the  parties  in  the  civil  cause  cannot,  it  is  said, 
have  been  also  the  parties  in  the  previous  cri- 
minal one,  the  plaintiff  in  a  criminal  proceeding 
being  the  king.  It  is  obvious,  however,  that 
the  king's  being  plaintiff  is  in  this  case  a  mere 
fiction.  Although  the  party  in  whose  favour 
the  previous  verdict  is  offered  in  evidence,  was 
not  called  i\\c  jdaintiffiw  the  former  proceeding, 
there  is  nothing  whatever  to  hinder  him  from 
having  been  the  prosecutor,  who  is  substan- 
tially the  plaintiff.  Now  if  he  was  the  prose- 
cutor, and  his  adversary  the  defendant,  it  is 
evident  that  the  cause  is  between  the  same 
parties  ;  that  it  is  not,  in  reality,  res  inter  alios 
acta;  and  that  if  it  be  treated  as  such,  justice 
is  sacrificed,  as  it  so  often  is,  to  a  fiction  of 
law. 

The  other  reason  is,  "  that  the  party  in  the 
civil  suit,  in  whose  behalf  the  evidence  is  sup- 

"  Pliillipps.  i.  317,  f/  segrf. 
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posed  to  be  offered »  might  have  been  a  witness 
on  the  prosecution."*    This  is  true.     He  might 
have  been  a  witness ;  and  the  previous  verdict 
might  have  been  obtained   by  his   evidence. 
But  it  might  be,  that  the  contrary  was  the 
case.     Whether  he  was  a  witness,  or  not,  is 
capable  of  being  ascertained.     If  he  was  not 
a  witness,  why  adhere  to  a  rule,  which  cannot 
have  the  shadow  of  a  ground  but  upon  the 
supposition  that  he  was?     But  suppose  even 
that  he  was  a  witness,  and  that  the  verdict 
which  he  now  seeks  to  make  use  of,  was  ob- 
tained from  the  jury  by  means  of  his  own  testi- 
mony.    This  will  often  be  a  very  good  reason 
for  distrust;  but  it  never  can  be  a  sufficient 
reason  for  exclusion.     Under  a  system  of  law, 
indeed,  which  does  not  suffer  a  party  to  gi?e 
evidence  directly  in  his  own  behalf,  it  is  con- 
sistent enough  to  prevent  him  from  doing  the 
same  thing  in  a  roundabout  way.     A  proposi- 
tion, however,  which  will  be  maintained  in  the 
sequel  of  this  work,  is,  that  in  no  case  ought  the 
plaintiff  to  be  excluded  from  testifying  in  what 
lawyers  indeed  would  call  his  own  behalf,  but 
which,  by  the  aid  of  counter-interrogation,  is 
really,   if  his   cause   is   bad,   much   more  his 
adversary's  behalf  than  his  own.     Should  this 
opinion  be  found  to  rest  on  sufficient  grounds, 
the  reason  just  referred  to  for  not  admitting  the 
former  verdict  as  evidence,  will  appear  to  be,  on 
the  contrary,  a  strong  reason  for  admitting  it. 

Thus  much  may  suffice,  as  to  the  first  rule 
relating  to  this  subject  in  English  law :  a  rule 

*  Phillipps,i.  319. 
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which  has  been  seen  to  be  as  reasonable,  as  the 
above-mentioned  exception  to  it  is  unreasonable. 
We  shall  find  lew  instances,  in  the  succeeding 
rules,  of  an  approach  even  thus  near  to  the 
confines  of  common  sense. 

For,  first,  a  judgment  is  not  evidence,  even 
between  the  same  parties,  "  of  any  matter 
which  came  collateraUy  in  question,  nor  of 
any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the 
judgment."*  By  the  words  not  evidence.  law- 
yers sometimes  mean  one  thing,  sometimes 
another :  here,  however,  not  admissible  in  evi- 
dence, is  what  is  meant.  That  it  ought  not  to  be 
conclusive  as  to  any  fact  but  such  as  the  judg- 
ment, if  conformable  to  law,  necessarily  sup- 
poses to  have  been  proved,  is  no  more  than  we 
have  seen  in  a  former  chapter :  that,  however, 
because  it  ought  not  to  be  made  conclusive,  it 
ought  not  to  be  admissible,  is  an  inference 
which  none  but  a  lawyer  would  ever  think 
of  drawing.  A  common  man's  actions  are 
received  every  day  as  circumstantial  evidence 
of  the  motive  by  which  he  was  actuated;  why 
not  those  of  a  judge  ? 

The  next  rule  is,  that  a  verdict  or  judgment 
on  a  former  occasion,  is  not  evidence  against 
any  one  who  was  a  stranger  to  the  former  pro- 
ceeding: that  is,  who  was  not  a  party,  nor 
stood  in  any  such  relation  to  a  party,  as  will 
induce  lawyers  to  say  that  he  was  privif  to  the 
'Terdict.  The  reason  why  a  judgment  under  these 


•  C.  J.  DeGrcy, 
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circumstances  is  not  evidence,  is,  that  it  is 
res  inter  alios  acta.  But  we  have  seen  already* 
that  its  being  res  inter  alios  acta,  though  a  suf- 
ficient reason  for  receiving  it  with  suspicion,  is 
no  reason  for  excluding  it. 

The  more  special  reason,  by  which,  in  the 
case  now  under  consideration,  this  general  one 
is  corroborated,  is,   that    the  party  **  had  no 
opportunity  to  examine  witnesses,  or  to  defend 
himself,  or  to  appeal  against  the  judgment."! 
This  being  undeniable,  it  would  be  very  im- 
proper, no  doubt,  to  take  the  judgment  for  con- 
clusive.    On  this  ground,  what  is  the  dictate  of 
unsophisticated  common  sense  ?  A  very  obvious 
one.     As  the  party  has  not  had  an  opportunity 
to  examine   witnesses,  to  defend   himself,  or 
to  appeal  against  the  judgment,  at  a  former 
period,  let  him  have  an  opportunity  of  doing 
all  these  things   now  :  let  him  have  leave  to 
impeach  the  validity  of  the  grounds  on  which 
the  former  judgment  was  given,  and  to  shew, 
by  comments  on  the  evidence,  or  by  adducing 
fresh  evidence,  that  it  was  an  improper  one: 
but  do  not  shut  out  perhaps  the  only  evidence 
which  is  now  to  be  had  against  him,  merely  be- 
cause it  would  be  unjust,  on  the  ground  of  that 
evidence,  to  condemn  him  without  a  hearing. 
In  the  nature  of  a  judgment  is  there  any  thing 
which  renders  a  jury  less  capable  of  appreci- 
ating that  k4nd  of  evidence,  than  any  other  kind, 
at  its  just  value  ?    But  it  is  useless  to  argue 
against  one  particular  case  of  the   barbarous 
policy  which  excludes  all  evidence  that  seems  in 

*  Vide  chap.  ii.  f  Phillipps,  i.  309. 
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any  degree  exposed  to  be  untrustworthy.  The 
proofs  which  will  be  hereafter*  adduced  of  the 
absurdity  of  the  principle,  are  proofs  of  its 
absurdity  in  this  case,  as  in  every  other. 

Another  curious  rule  is,  that,  as  a  judgment 
is  not  evidence  agai/isl  a  stranger,  the  contrary 
judgment  shall  not  be  evidence  /or  him.  If 
the  rule  itself  is  a  curious  one,  the  reason 
given  for  it  is  stUl  more  so:  "  nobody  can 
take  benefit  by  a  verdict,  who  had  not  been 
prejudiced  by  it,  had  it  gone  contrary:"  a 
maxim  which  one  would  suppose  to  have 
found  its  way  from  the  gaming-table  to  the 
bench.  If  a  party  be  benefited  by  one  throw 
of  the  dice,  he  will,  if  the  rules  of  fair  play 
are  observed,  be  prejudiced  by  another :  but 
that  the  consequence  should  hold  when  ap- 
plied to  justice,  is  not  equally  clear.  This 
rule  oi  mutuality  is  destitute  of  even  that  sem- 
blance of  reason,  which  there  is  for  the  rule 
concerning  res  inter  alios  acta.  There  is  reason 
for  saying  that  a  man  shall  not  lose  his  cause 
in  consequence  of  the  verdict  given  in  a  former 
proceeding  to  which  he  was  not  a  party ;  but 
there  is  no  reason  whatever  for  saying  that  he 
shall  not  lose  his  cause  in  consequence  of  the 
verdict  in  a  proceeding  to  which  he  was  a  party, 
merely  because  his  adversary  was  not.  It  is 
right  enough  that  a  verdict  obtained  by  A 
against  B  should  not  bar  the  claim  of  a  third 
party  C ;  but  that  it  should  not  be  evidence  in 
favour  of  C  against  B,  seems  the  very  height 
of  absurdity.  The  only  fragment  of  a  reason 
which  we  can  find  in   the   books,  having  the 

•  See  Book  IX.  Exclusion.  Part  HI.  Deception. 


580 


MAKESHIFT.  [Book  VI. 


least  pretension  to  rationality,  is  this,  that  C, 
the  party  who  gives  the  verdict  in  evidence, 
may  have  been  one  of  the  witnesses  by  means 
of  whose  testimony  it  was  obtained.  The  in- 
conclusiveness  of  this  reason  we  have  already 
seen. 

The  rule,  that  a  judgment  inter  alios  is  not 
evidence,  which,  like  all  other  rules  of  law, 
is  the  perfection  of  reason,  is  in  a  variety 
of  instances  set  aside  by  as  many  nominal  ex- 
ceptions, but  real  violations,  all  of  which  are 
also  the  perfection  of  reason.  To  the  praise  of 
common  sense,  at  least,  they  might  justly  lay 
claim,  if  they  did  no  more,  in  each  instance, 
than  abrogate  the  exclusionary  rule.  But  if 
the  rule  be  bad  in  one  way,  the  exceptions,  as 
usual,  are  bad  in  the  contrary  way. 

One  of  the  exceptions  relates  to  an  order  of 
removal,  executed,  and  either  not  appealed 
against,  or,  if  appealed  against,  confirmed 
by  the  quarter  sessions.  This,  as  between 
third  parishes,  who  were  not  parties  to  the 
order,  is  admissible  evidence,  and  therefore 
(such  is  jurisprudential  logic)  conclusive : 
the  oflScers,  therefore,  of  a  third  parish,  in 
which  the  pauper  may  have  obtained  a  settle- 
ment, have  it  in  their  power,  by  merely  keep- 
ing the  only  witnesses  who  could  prove  the 
settlement  out  of  the  way  till  after  the  next 
quajter  sessions,  or  at  farthest  for  three  months, 
to  rid  their  parish  for  ever  of  the  incumbrance. 
The  reason  of  this  is,  "  that  there  may  be  some 
end  to  litigation:"*  a  reason  which  is  a  great 
favourite  with  lawyers,  and  very  justly.     Liti- 

*  Phillipps,  i.  312. 
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gation,  understand  in  those  who  cannot  pay  for 
it,  is  a  bad  thing  :  let  no  such  person  presume 
to  apply  for  justice.  One  is  tempted,  however, 
to  ask,  whether  justice  be  a  thing  worth  having, 
or  no?  and  if  it  be,  at  what  time  it  is  desirable 
that  litigation  should  be  at  an  end?  after  jus- 
tice is  done,  or  before?  It  would  be  ridiculous 
to  ask,  for  what  reason  it  is  of  so  much  greater 
importance  that  litigation  between  parishes 
should  have  an  end,  than  litigation  between  in- 
dividuals;  since  a  question  of  this  sort  would 
imply  (what  can  by  no  means  be  assumed)  that 
reason  had  something  to  do  with  the  matter. 

What  is  called  a  judgment  in  rem  in  the  ex- 
chequer, is,  as  to  all  the  world,  admissible,  and 
conclusive.  The  sentence  of  a  court  of  ad- 
miralty, is,  in  like  manner,  as  against  ail  persons, 
admissible,  and  conclusive.  So  is  even  that  of 
a  foreign  court  of  admiralty.  The  sentence  of 
ecclesiastical  courts,  in  some  particular  in- 
stances ;  this,  like  the  others,  is  admissible,  and, 
like  the  others,  conclusive.  It  is  useless  to 
swell  the  list.  Equally  useless  would  it  be  to 
enter  into  a  detailed  exposition  of  the  badness 
of  these  several  rules.  The  reader  by  whom 
the  spirit  of  the  foregoing  remarks  has  been 
imbibed,  will  make  the  application  to  all  these 
(:ases  for  himself. 

The  law  recognizes  no  difference  in  effect, 
between  the  decision  of  a  court  abroad,  and 
that  of  a  court  at  home.  The  sentence  of 
any  foreign  court,  of  competent  jurisdiction, 
directly  deciding  a  question,  is  conclusive, 
if  the  same  question  arise  incidentally  be- 
tween the  same  parties  in  this  country ;  in 
all  other  cases,  it  is  inadmissible.     The  case 
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of  debt,  in  which  it  is  admissible,  but  not  con- 
clusive, is  partially,  and  but  partially,  an  ex- 
ception: for  even  in  this  case  the  foreign  judg- 
ment is,  as  to  some  points,  conclusive.* 

To  make  no    allowance    for  the    different 
chance  which  different  courts  afford  for  recti- 
tude of  decision,  would  be  consistent  enough 
as  between  one  court  and  another  in  the  same 
country  ;  in  England  at  least,  the  rules  of  the 
several    courts,    howsoever    different    among 
themselves,  being  each  of  them  within  its  own 
sphere  the  perfection  of  reason,  any  such  al- 
lowance as  IS  here  spoken  of  would  be  obvi* 
ously  absurd  :  that  must  be  equally  good  every 
where,  which  is  every  where  the  best  possible. 
Of  foreign  judicatories,  however,  taken  in  the 
lump,  similar  excellence  has  not,  we  may  venture 
to  affirm,  been  ever  predicated  by  any  English 
lawyer;    nor  is  likely  to  be  by  any  English- 
man ;  for  Englishmen,  how  blind  soever  to  the 
defects  of  their  own  institutions,  have  usually 
a  keen  enough  perception  of  the  demerits,  whe- 
ther of  institutions  or  of  any  thing  else,  if  pre- 
sented to  them  without  the  bounds  of  their  own 
country.     Were   a  consistent  regard   paid  to 
the  dictates  of  justice,  what  could  appear  more 
absurd  than  to  give   the  effect  of  conclusive 
evidence  to  the  decisions  of  courts  in  which 
nearly  all  the  vices  of  English  procedure  pre- 
vail, unaccompanied  by  those  cardinal  secu- 
rities, publicity  and  cross-examination,  which 
go  so  far  to  make  amends  for  all  those  vices, 
and   which   alone   render   English   judicature 
endurable  ?     Yet  the  rule  which,  in  so  many 

*  Phillipps,  i.  330—334. 
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cases,  excludes  those  decisions  altogether,  errs 
nearly  as  much  on  the  contrary  side  ;  for,  the 
difficulty  of  bringing  witnesses  and  other  evi- 
dence from  another  country  being  generally 
greater  than  that  of  bringing  them  from  another 
and  perhaps  not  a  distant  part  of  the  same 
country,  there  is  the  greater  probability  that 
the  decision  in  question  may  be  the  only  evi- 
dence obtainable. 

After  what  has  been  observed  concerning  the 
admissibility  of  prior  decisions  in  English  law, 
little  need  be  said  on  that  of  prior  depositions. 
Wherever  the  decision  itself  is  said  to  be  res 
inter  alios  acta,  the  depositions  on  which  it  was 
grounded  are  so  too ;  and  are  consequently 
excluded.  In  other  cases  they  are  generally 
admissible  ;  though  to  this  there  are  some 
'exceptions.  Happily  nobody  ever  thought  of 
making  them  conclusive. 

"  *  Among  the  causes  which  have  contributed 
"  to  heap  vexation  upon  suitors  on  the  ground 
"  of  evidence,  one  has  been  the  scramble  for 
"  jurisdiction,  i.e.  for  fees,  between  the  common 
"  law  courts,  and  the  courts  called  courts  of 
'*  equity.  Such  was  the  hostility,  the  common 
"  law  courts  refused  to  give  credit  to  whatever 
"  was  done  under  authority  of  their  rivals. 
"  Depositions  in  equity  were  not  admissible 
"  evidence  at  common  law.  When  the  work 
'i'  of  iniquity  is  wrought  by  judicial  hands, 
*.*  there  must  always  be  a  pretence ;  but  no 
"  pretence  has  been  too  thin  to  serve  the  pur- 
','  pose.     It  consists  always  in  some  word  or 

'  Here  commencL-s  the  IVagmeni  alhiilcd  tu  in  ji. 


584  MAKESHIFT.  [BookVL 

{^rase  :  and  any  one  word  that  comes  upper^ 
most  is  sufficient. 

* '  The  pjetence  on  this  occasion  was, — a  court 
of  equity  is  not  a  court  of  record.    A  better 
one  would  have  been,  to  have  said,  it  is  not 
a  tennis  court.    The  consequence  would  have 
been  equally  legitimate ;  and  the  defects  of 
the  common  law  courts,  and  the  effrontery  of 
the  conductors  of  the  business,  would  not  have 
been  placed  in  so  striking  a  point  of  view. 
"  With  much  better  reasou  (if  reason  had  any 
thing  to  do  in  the  business)  might  the  equity 
courts  have  refused  the  application  of  courts 
of  record   to  the  common  law  courts.    In 
every  cause,  the  evidence,  and  that  alone,  is 
the  essence  of  the  cause ;  in  it  is  contained 
whatever  constitutes  the  individual  character 
of  the  cause,  and  distinguishes  it  from  all 
other  causes  of  the  same  species :  to  a  cause, 
the  evidence  is  what  the  kernel  is  to  the  nut. 
In  a  court  of  equity,  this  principal  part  of  the 
cause,  though  not  made  up  in  the  best  manner, 
is  at  any  rate  put  upon  record,  or,  in  plain 
English,  committed  to  writing,  and  preserved. 
In  a  court  of  law  this  is  never  done.     The 
evidence,  like  the   leaves  of  the  Sibyl,  is 
committed  to  the  winds..     What  goes  by  the 
name  of  the  record  is  a  compound  of  senseand 
nonsense,  with  excess  of  nonsense :  the  sense 
composed   of  a  minute    quantity  of  useful 
truth,  drowned  and  rendered  scarce  distin- 
guishable by  a  flood  of  lies,  which  would  be 
more  mischievous  if  they  were  less  notorious. 
''  In  the  court  of  exchequer,  the  same  judges 
**  constitute  one  day  a  court  of  equity,  another 
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"  day  a  court  of  law.  What  if  the  occasion  for 
"  the  rejection  of  the  evidence  had  presented 
"  itself  in  this  court?  In  the  hands  of  an 
"  English  judge,  the  Jus  menticndi  is  the  sword 
"  of  Alexander,  On  the  declared  ground  of 
"  iniquity,  stopping  every  day  their  own  pro- 
"  ceedings,  why  scruple  to  refuse  credit  to 
"  their  own  acts?" 

It  is  now,  however,  fully  settled,  that  the 
answer  of  the  defendant,  as  well  as  the  depo- 
sitions of  witnesses,  in  chancery,  are  evidence 
in  a  court  of  law ;  and  that  "  a  decree  of  the 
court  of  chancery  may  be  given  in  evidence,  on 
the  same  footing,  and  under  the  same  limita- 
tions, as  the  verdict  or  judgment  of  a  court  of 
common  law."* 

The  exemplifications  which  we  undertook  to 
give  of  the  defects  of  English  law  in  relation  to 
makeshift  evidence,  may  here  end.  To  what 
purpose  weary  the  reader  with  the  dull  detail 
of  the  cases  in  which  casually-written  or  ex- 
parte  preappointed  evidence  are  excluded,  with 
the  equally  long,  and  equally  dull,  list  of  the 
cases  in  which,  though  exclusion  would  be  just 
as  reasonable  (if  it  were  reasonable  at  all), 
admission,  and  not  exclusion,  is  the  rule?  To 
know  that  the  established  systems  are  every 
where  radically  wrong,  wrong  in  the  funda- 
mental principles  upon  which  they  rest,  and 
wrong  just  so  far  as  those  principles  are  con- 
sistently applied  ;  this,  to  the  person  who  regards 
the  happiness  of  mankind  as  worth  pursuing, 
and  good  laws  as  essential  to  happiness,  is  in  a 
pre-eminent  degree  important  and  interesting. 
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But,  for  one  who,  by  a  comprehensive  survey  of 
the  grand  features,  has  satisfied  himself  that  the 
system  is  rotten  to  the  core ;  for  such  a  person 
to  know  that  it  is  somewhat  more  tolerable  in 
one  part  than  in  another  part ;  that  principles 
which  are  mischievous  in  all  their  applications, 
are  a  little  more  or  a  little  less  mischievous  in 
one  application  than  in  another ;  that,  in  this  or 
that  portion  of  the  field  of  law,  vicious  theories 
are  consistently  carried  out,  and  yield  their 
appropriate  fruit  in  equally  vicious  practice, 
while  in  this  or  that  odd  corner  they  are  de- 
parted from;  would  in  general  be  a  sort  of 
knowledge  as  destitute  of  instruction,  as  it 
always  and  necessarily  must  be  of  amusement. 
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AUTHENTICATION, 


In  the  book  having  for  its  subject  preappointed 
evidence, — in  bringing  to  view  the  macs'  or  advan- 
tages derivable  from  that  kind  of  evidence,  con- 
sidered a.s  applied  to  instruments  expressive  of 
contracts,  taken  in  the  largest  sense;  prevention 
of  spurious  or  falsified  instruments,  t.e,  spurious 
in  the  whole  or  in  part,  was  stated  as  being  of 
the  number  of  tiiose  uses. 

The  function  then  considered  as  belonging  to 
the  legislator  w^as,  so  to  order  matters,  that, 
in  so  far  as  contracts  have  been  entered  into, 
genuine  instruments  expressive  of  them  shall 
be  in  existence;  and  that  spurious  instruments, 
instruments  expressive  of  discourses  that  were 
never  uttered  by  the  persons  by  whom  they 
purport,  or  by  some  one  are  pretended,  to  have 
been  uttered,  may  not  be  in  existence. 
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So  to  order  matters,  as  that,  when  an  instru- 
ment so  framed  as  above  is  genuine,  it  shall  be 
believed  to  be,  and  recognized  as,  genuine ; 
and  that,  when  an  instrument  purporting  or 
appearing  or  pretended  to  be  so  framed  as 
above  is  not  genuine,  but  either  spurious  in 
toto  or  falsified,  it  shall  be  understood  that  it  is 
spurious  or  falsified ;  and,  in  case  of  falsifica- 
tion, what  are  the  parts  in  it  that  are  falsified ; 
is  another  of  the  legislator's  functions,  which 
remains  to  form  the  subject  of  this  book. 

On  that  former  occasion,  room  and  demand 
were  seen  to  exist  for  something  in  the  w^ay  of 
regulation :  something,  how  little  soever  in  com- 
parison of  that  which  has  so  commonly  been 
done. 

On  this  occasion,  there  is  no  demand  for  any 
thing  whatsoever  to  be  done  in  the  way  of 
regulation  :  whatever  is  to  be  done  consists 
wholly  of  instruction  ;  instruction  from  the  legis- 
lator, delivered  for  the  information  and  guidance 
of  the  judge. 
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CHAPTER  II. 


SUBJECT  MATTERS  OF  AUTHENTICATION, 
WHAT.  MODES  OF  AUTHENTICATION  IN 
THE  CASE  OF  REAL  AND  OF  ORAL  EVI- 
DENCE. 

Three  main  species  or  parcels  have  again 
and  again  been  mentioned,  as  comprising  toge- 
ther the  whole  possible  matter  of  evidence  : 
real,  oral,  and  writteji.  The  same  term,  auUieii- 
ticalion,  may  be  employed  with  reference  to 
each  of  them  :  but  the  import  of  it,  in  the  three 
cases,  differs  to  a  certain  degree,  according  to 
the  different  natures  of  the  subject  matter  to 
which  it  is  respectively  applied. 

1.  In  the  case  oi  real  evidence,  to  authenti- 
cate the  evidence  is  to  establish  the  identity  of 
the  body  (whatever  it  be)  which  is  the  source 
of  the  evidence, — the  body,  the  appearances  of 
which  constitute  the  evidence, — together  with 
the  authenticity  of  those  appearances ;  to  make 
it  appear,  to  the  satisfaction  of  the  judge,  that 
the  body  exhibiting  certain  appearances  at  the 
time  of  its  being  produced  in  court  or  subjected 
to  the  examination  of  a  scientific  witness  (acting 
on  that  occasion  in  the  character  of  a  subordi- 
nate and  deputed  judge),  is  the  same  body  as 
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that  by  which  the  evidentiary  appearances  were 
exhibited  in  the  first  instance.  2.  That  the 
appearances  exhibited  by  it  at  the  two  points 
of  time,  and  during  the  intervening  interval, 
are  the  natural  consequences  of  the  principal 
fact,  and  have  not  been  either  fabricated,  or 
materially  altered,  either  by  design  or  neg- 
ligence. 

In  the  case  of  real  evidence,  safe  custody 
will  commonly  besides  have  another  object, 
viz.  insuring  the  existence  and  forthcomingness 
of  the  object:  preventing  it  from  being  de- 
stroyed or  lost.  But  this  purpose  belongs  not 
to  the  present  head,  but  to  the  head  of  securing 
the  forthcomingness  of  evidence. 

2.  In  the  case  oi  personal  oral  evidence,  to 
authenticate  the  evidence  is  to  establish  the 
identity  of  the  person  who,  in  the  character  of 
a  deposing  witness,  is  subjected  to  oral  ex- 
amination,— who,  in  the  character  of  a  deposing 
witness,  is  admitted  to  give  his  testimony  in 
the  presence  of  the  judge :  to  make  it  appear 
to  the  satisfaction  of  the  judge,  1.  that  he  who 
speaks  of  himself  as  being  such  or  such  a  per- 
son, is  really  that  person;  2.  that  the  person 
who,  at  the  time  in  question,  in  presence  of  the 
judge,  speaks  of  himself  as  having  been  present 
on  a  certain  past  occasion,  on  which  a  person 
knovsoi  by  a  certain  name  was  actually  present, 
is  that  same  person :  whether,  on  the  occasion 
in  hand,  he  calls  himself  or  is  called  by  the 
same,  or  by  a  diflFerent,  name. 

3.  In  the  case  oi  written  evidence,  to  esta- 
blish the  genuineness  of  the  document  is  to 
make  it  appear,  to  the  satisfaction  of  the  judge, 
that  the  document  exhibited  as  containing  the 
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discourse  expressed  by  a  certain  person  on  a 
certain  occasion,  does  really  contain  the  dis- 
course of  that  same  person ;  and  (where  the 
occasion  is  material)  that  this  discourse  did 
really  issue  from  him  on  that  same  occasion. 

Correspondent  to  the  respective  natures  of 
the  respective  species  of  evidence,  will  be  the 
several  courses  requisite  and  proper  to  be  taken 
for  establishing  their  authenticity. 

1.  The  case  of  real  evidence  admits  of  safe 
custody ;  an  expedient  that  applies  not  at  all, 
or  not  with  equally  and  uniformly  unexception- 
able propriety,  in  either  of  the  other  cases.  For 
this  purpose,  a  particular  sort  of  person  is  not 
iinfrequently  appointed  by  law,  in  contem- 
plation of  his  presumed  trustworthiness  with 
reference  to  the  purpose.  He  takes  charge  of 
the  article,  keeps  it  in  his  possession  till  the 
time  comes  for  its  being  produced,  in  the  cha- 
racter of  evidence,  before  the  judge  ;  and  it  is 
partly  by  the  fact  of  his  having  thus  kept  it  in 
his  custody,  partly  by  the  testimony  he  gives, 
or  is  considered  as  giving,  of  its  having  been  so 
kept  without  any  fallacious  alteration,  that  its 
authenticity  is  established. 

2.  The  case  of  personal  oral  evidence,  that  is, 
of  a  person  appearing  before  the  judge  to  give 
his  testimony,  admits  not  of  any  appropriate 
mode  of  authentication.  His  being  the  same 
person  as  he  who  (commonly  under  the  same 
name)  is  stated  by  him  as  having  been  present 
on  the  occasion  in  question, —  been  present  in 
the  character  of  a  percipient  witness, — is  in- 
cluded of  course  in  the  testimony  he  gives.  The 
fact  of  his  identity  (if  there  be  any  doubt  about 
it)  will,  like  any  other  matter  of  fact,  be  to. 
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be  proved  or  disproved,  as  the  case  is,  by  such 
evidence  of  any  kind  or  kinds  as  the  occasion 
furnishes.* 

It  is  not  often  that  in  this  case  the  demand 
for  authentication  will  present  itself.  A  case 
the  most  likely  to  give  rise  to  doubts,  is  when, 
for  a  purpose  innocent  or  criminal,  the  witness 
has,  on  the  two  different  occasions,  called 
himself,  or  suffered  himself  to  be  called,  by 
different  names. f 

3.  It  is  in  the  case  of  written  evidence  that 
the  business  of  authentication  admits  of  the 
grreatest  diversity,  and  demands  a  proportion- 
able degree  of  attention. 

The  task  will  be  found  to  be  attended  with 
very  considerable  differences,  according  to  the 
differences  of  which  the  nature  of  the  written 


*  Safe-custody  is  an  expedient  not  uncommonly,  and  in 
certain  cases  not  unnecessarily,  employed,  on  the  person  o( 
an  individual,  for  the  purpose  of  securing  the  exhibition  of  his 
evidence.  But  in  this  case,  as  in  that  of  real  evidence,  safe- 
custody  for  this  purpose  belongs  not  to  the  head  of  authen- 
tication, but  to  that  of  securing  the  forthcomingness  of 
evidence. 

t  The  case  of  the  identification  of  a  party  must  not  on 
this  occasion  be  confounded  with  that  of  the  identificatiQn  of 
a  witness.  In  the  case  of  a  defendant  in  a  criminal  cause,  in 
whose  presence  another  person  in  the  character  of  a  witness 
comes  forward  to  depose, — to  depose,  say  in  affirmation  of  the 
act  in  delinquency,  —  a  common  preliminary  address  is, 
Look  upon  the  prisoner;  the  person  now  before  you,  in  the 
character  of  the  defendant,  is  he  the  same  person  of  whom 
you  have  been  speaking,  or  were  about  to  speak,  as  the  person 
whom,  on  the  occasion  in  question,  you  saw  doing  so  and  so? 
But  in  this  case,  the  piece  of  evidence  authenticated  belongs 
not  to  the  division  of  personal  evidence,  but  to  that  of  real 
evidence  :  the  person  whose  identity  is  in  question,  is  not  the 
|>erson  of  the  deponent,  but  the  person  of  him  who  is  the 
subject  matter  of  the  deposition,  of  the  evidence. 


SUBJECT  MATTERS. 


593 


document  in  question  is  susceptible :  differ- 
ences that  have  already  been  distinguished  by 
appropriate  names.  I  speak  of  the  different 
modifications  of  written  evidence  that  have 
been  already  marked  out,  and  separately  con- 
sidered, under  the  general  heads  of  Preap- 
pointed and  Makeshift  evidence.  All  these  will, 
in  their  order,  be  now  for  this  new  purpose 
brought  again  to  view. 

A  distinction  must  here  be  observed,  between 
evidence  of  authenticity,  and  evidence  of  fair- 
ness. Authenticity  may  be  proved  by  simili- 
tude of  hands  :  it  may  be  proved,  provisionally 
at  least,  ex  le/iore,  with  or  without  the  other  pre- 
sumption ex  custodia.  To  the  question  of  fair- 
ness, none  of  these  media  of  proof,  it  is  evident, 
can  apply.  The  document  may  have  been 
brought  into  existence  by  any  modification  of 
fraud  or  force,  for  any  indication  that  can  be 
afforded  to  the  contrary  from  any  of  tho.se 
sources.  A  bond  is  produced  in  evidence  : — the 
obligor  may  have  been  in  a  state  of  insanity  or 
intoxication  when  he  executed  it:  he  may  have 
executed  it  with  the  fear  of  a  pistol  or  a  dagger 
before  his  eyes,  or  in  a  state  of  illegal  imprison- 
ment, to  which  he  had  been  subjected  for  the 
purpose.  Of  none  of  these  modifications  will 
the  signature,  or  the  custody  of  the  instrument, 
or  the  tenor  of  it,  afford  any  sort  of  warning. 
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CHAPTER  III. 

MODES  OF  AUTHENTICATION  IN  THE  CASE  OF 

WRITTEN  EVIDENCE. 

Sect.  I.  —  Topics  of  inquiry. 

On  the  subject  of  authentication,  as  applied 
to  written  evidence,  two  more  questions  present 
themselves  for  discussion :  1 .  What,  with  refer- 
ence to  the  main  end  of  justice,  is,  in  each  dis- 
tinguishable case,  the  best,  the  most  trust- 
worthy evidence  ?  in  other  words,  what  is  the 
best,  with  reference  to  security  against  decep- 
tion ?  or  simply  thus,  what  is,  in  each  instance, 
the  most  trustworthy  mode  of  authentication  ? 
2.  What  inferior  modes  of  authentication  may, 
in  the  several  different  cases,  be  admitted  in 
place  of  the  most  trustworthy  mode  ? 

1.  Which  is  the  most  trustworthy  mode? 
The  authenticity,  as  above  explained,  of  this  or 
that  piece  of  evidence,  is  a  particular  species  of 
fact.  Whatever  sort  of  evidence  is  most  trust- 
worthy with  reference  to  facts  in  general, — ^to 
facts  taken  without  distinction, — will  be  so  with 
reference  to  this.  That  sort  of  evidence  is  the 
most  trustworthy,  which  will  admit  .of  being 
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extracted  in  the  most  trustworthy  mode  of  ex- 
traction. What  mode  of  extraction  is  most 
trustworthy  has  been  shewn  at  large  in  the 
books  entitled  "SEcuRiTiEs"and  "  Extrac- 
tion :"  oral  examination,  accompanied  with 
cross-examination,  and  the  other  securities 
naturally  and  usually  attendant  on  it. 

This  being  the  most  trustworthy,  the  most 
satisfactory,  and  (with  reference  to  the  main 
end  of  evidence,  security  against  deception) 
the  best  and  most  eligible  ;  two  circumstances 
concur  in  preventing  it  from  being  employed  on 
all  occasions.  I .  There  are  occasions  on  which  it 
is  not  obtainable :  such  is  the  case  where,  at  the 
time  when  the  demand  for  the  evidence  arises, 
the  witnesses  from  whose  mouth  it  sliould  have 
been  extracted  are  not  forthcoming.  2.  There 
are  causes  in  which,  though  obtainable,  the  em- 
ployment of  this  most  trustworthy  species  of 
evidence  would  not  upon  the  whole  be  eligible  ; 
Why?  Because,  if  obtained  in  this  most  trust- 
worthy mode,  the  collateral  inconvenience 
which,  in  the  shape  of  vexation,  expense,  and 
delay,  would  inevitably  result  from  the  ex- 
traction of  it  in  this  mode,  would  be  more  con- 
siderable than  the  inconvenience  consisting  in 
what  is  lost  in  point  of  trustworthiness  by  the 
difference  between  the  most  trustworthy  mode, 
and  the  next  most  trustworthy  that  may  be  to 
be  obtained  free  from  that  collateral  incon- 
venience. 

As  to  unforthcomingness  in  evidence,  the 
modifications  of  it,  and  their  respective  causes, 
have  already  been  exhibited  to  view.  Modifi- 
cations, irremovable  and  removable  :  Causes 
<^  Irremovable  unforthcomingness,  death,  and 
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incurable  insanity:  Causes  of  removable  un- 
forthcomingness,  1.  insanity  or  other  indis- 
position not  incurable  ;  2.  expatriation  ;  3. 
latency. 

Sect.  II. — Modes  of  authentication  in  the  case  of 
private  contractual  evidence. 

I  PROCEED  to  bring  to  view  such  modes  or 
sources  of  authentication  as  present  themselves 
in  regard  to  the  diflferent  species  of  written  evi- 
dence: beginning  with  private  contractual  evi- 
dence. It  is  that  which  aflfords  the  greatest 
variety  of  modes.  The  order  in  which  I  arrange 
them  is  that  of  superiority  r  meaning  by  supe- 
riority, preferability,  on  the  score  of  trustworthi- 
ness :  the  most  trustworthy  standing  first  upon 
the  list, 

I.  Authentication  by  direct  evidence. 

1.  Testimony  given  by  the  attesting  witness 
or  witnesses.  The  greater  the  number  of  such 
witnesses,  and  the  larger  the  proportion  of  them 
that  appear  in  the  character  of  deposing  wit- 
nesses, the  more  satisfactory,  of  course,  will  be 
the  proof.  As  to  the  mode  of  taking  the  depo- 
sition,^— the  mode  of  examination, — nothing  par- 
ticular requires,  on  this  occasion,  to  be  said  of 
it.  On  this  occasion  as  on  all  others,  it  will  be 
less  and  less  satisfactory,  according  as  it  varies 
from  that  which  is  considered  as  the  most 
satisfactory,  the  mode  so  often  described.* 

2.  Testimony  of  non-attesting  witnesses: 
representing  themselves  as  having  been  perci- 
pient witnesses  of  the  act  of  recognition.  In 
that  case,  the  perception  taken  by  any  such  non- 

•  See  Book  II.  Securities,  and  Book  III.  Extraction. 
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attesting  percipient  witness  may  have  been  as 
complete  as  itnaturally  will  have  been  in  the  case 
ofan  attesting  witness ;  or  it  may  be  less  and  less 
complete,  in  a  variety  of  gradations.  A  man  may 
have  seen  and  heard  what  was  passing  through 
a  chink  or  key-hole  :  he  may  have  heard  with- 
out seeing:  without  seeing  the  act  of  recogni- 
tion, he  may  have  seen  the  instrument  in  the 
first  instance  without  the  signature,  and  pre- 
sently after  with  the  signature;  and  so  forth. 
In  this  way,  tlie  direct  evidence  may  insensibly 
degenerate  into  circumstantial  evidence. 

a.  Testimony  of  the  party  or  parties  :  all  of 
them,  or  any  inferior  proportion  of  the  number. 
Proof  from  this  source,  (supposing  all  apprehen- 
sion of  mendacity  out  of  the  question),  will  on 
all  other  grounds  be  preferable  to  that  of  extra- 
neous witnesses,  attesting  or  non-attesting. 
The  transaction  was  their  own :  tliey  are  the 
less  exposed  to  the  danger  of  having  forgotten  it. 
The  dispute  relative  to  the  transaction  is  their 
own ;  they  need  the  less  grudge  the  trouble 
of  coming  forward  to  give  their  testimony  in 
relation  to  it.  But  (especially  in  the  case 
where  the  death  or  unforthcomingness  of  one  of 
the  parties  would  leave  mendacity  on  the  other 
side  without  control)  it  is  partly  on  account  of 
the  danger  of  mendacity  from  such  interested 
evidence,  that  recourse  is  had  to  the  less  sus- 
pected evidence  of  extraneous  witnesses:  and 
to  parties,  as  well  as  to  extraneous  witnesses, 
it  may  happen  at  any  time  lo  die,  or  to  be 
on  any  other  account  unforthcoming. 

If  the  testimony  of  attesting  witnesses  is  pro- 
duced, the  testimony  of  non-attesting  witnesses 
will  naturally  be  considered  as  superfluous. 
But    if  the  authenticity  be  disputed,  and    be 
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rendered  more  or  less  doubtful  by  the  evidence 
or  arguments  adduced  by  the  adverse  party, 
and  at  the  same  time  testimony  of  non-attesting 
witnesses  happens  to  present  itself;  it  cannot, 
it  is  plain,  on  the  ground  of  superfluity,  be  ex- 
cluded. 

If,  upon  the  face  of  it,  the  instrument  appears 
to  have  been  furnished  with  attesting  witnesses, 
non-attesting  witnesses  cannot  reasonably  he 
tendered,  unless  some  special  cause  (as  herein- 
after mentioned)  be  assigned  for  the  non-pro- 
duction of  any  attesting  witness.  For,  the  at- 
testing, the  preappointed  witnesses, — being, 
upon  the  face  of  the  transaction,  the  chosen,  and 
the  only  chosen  witnesses,  —  cannot  therefore 
but  be  regarded  as  more  trustworthy  than  any 
witnesses  taken  without  choice ;  unless  some 
special  reason  be  assigned,  to  shew  how  it 
happened  that  this  or  that  other  witness,  being 
also  present,  and  being,  by  station  in  life,  or 
character,  more  trustworthy  than  this  or  that 
attesting  witness,  was  notwithstanding  not 
called  upon  to  put  himself  upon  the  list. 

II.  Authentication  by  circumstantial  evidence. 

4.  The  handwriting  proved  by  similitude  nf 
hands,  asserted  by  the  testimony  of  a  witness, 
who  on  other  occasions  has  observed  the  cha- 
racters traced  by  the  party  in  question,  while  in 
the  act  of  writing.  Presumption  from  simili- 
tude of  hands  established  by  view  of  the  act  of 
writing.     Presumption  e.v  visu  scriptioms. 

5.  The  handwriting  proved  by  similitude  of 
hands,  asserted  by  a  witness,  who,  without 
having  ever  seen  the  party  write,  is  sufficiently 
acquainted  with  his  hand  by  correspondence; 
i.  e.  by  having  received  from  him  letters,  pur- 
porting (wbether  by  their  signature  or  by  their 
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contents)  to  be  of  his  handwriting;  or  by  hav- 
ing seen  other  writings,  which,  by  indications 
strtficiently  persuasive,  appeared  to  have  been 
written  with  his  hand.  Presumption  from 
similitude  of  hands  established  by  view  of  other 
writings  of  the  same  hand :  presumption  ex 
tcriptis  olhn  visis. 

6.  The  handwriting  proved  by  similitude  of 
hands,  asserted  by  a  witness,  who,  without  any 
such  previous  acquaintance  with  the  handwrit- 
ing of  the  party  as  above,  pronounces  the  hand- 
writing in  question  to  be  the  handwriting  of 
the  party,  on  a  comparison  made  of  it  with 
other  specimens  of  his  handwriting,  now,  for 
the  purpose  of  the  comparison,  produced  to  him 
for  the  first  time.  Presumption  from  similitude 
of  hands  established  by  comparison  pro  re  nata  : 
or  more  briefly,  presumption  from  comparison  of 
hands  :  presumption  ej-  comparalione  scriplorum, 
or  e.r  scripto  nunc  viso. 

The  two  former  modes  may  be  characterized 
by  the  common  description  of  authentication  by 
acquaintance:  the  latter  may  be  termed  authen- 
tication by  scientific  opinion.  The  persons  called 
m  to  give  their  opinions  on  a  point  of  this  sort, 
depose  in  the  character  of  scientijic  witnesses. 
They  will  naturally  be  persons  who,  by  office, 
profession,  or  pursuit,  have  been  in  the  habit 
of  regarding  handwritings  with  a  particular  de- 
gree of  attention,  with  a  view  to  their  authen- 
ticity or  unaiithentieity,  their  similitude  or  dis- 
similitude. 

The  handwriting  of  the  party  may  (it  is 
evident)  form  as  proper  a  subject  of  authentica- 
tion as  that  of  any  attesting  witness.  It  is  so 
tfeven  in  a  more  direct  way.     It  is  only  for  the 
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sake  of  establishing  the  concurrence  of  the 
party,  that  the  attestation  and  deposition  of  the 
witness  are  called  in.  Suppose  the  authen- 
ticity of  the  party's  signature  sufficiently  esta- 
blishedy  that  of  the  witness'  signature  is  not 
worth  considering.  The  causes  of  suspicion 
which  apply  (as  above)  to  the  testimony  of  a 
party,  extend  not  to  his  signature :  the  testi- 
mony to  the  presumed  authenticity,  of  the 
signature  of  the  party  is  not  his  own  interested 
testimony,  but  the  uninterested  testimony  of  an 
extraneous  witness. 

7.  The  authenticity  of  the  instrument  (the 
whole  taken  together),  inferred  from  the :  consi- 
deration of  the  person  or  persons  in  whose  pos- 
session or  custody  it  has  been,  from .  the .  ap- 
parent time  of  its  origination,  to  the  time  in 
hand,  or  such  part  of  the  intervening  interval 
through  which  the  possession  of  it  can  be  traced. 
Presumption  ea*  custodid.* 

*  The  evidentiary  fact  is  here  the  custody  in  which,  i.  e,  the 
persons  in  whose  custody,  the  document  in  question  appeals 
to  have  been  kept. 

Proportioned  to  the  antiquity  of  the  instrument,  will  be  the 
probable  number  of  the  persons  by  whom  this  situation,  with 
reference  to  the  document  in  question,  has  been  successively 
occupied.  The  last  of  them  (when  he  is  not  the  only  one) 
will  have  been  the  person  by  whom  the  instrument  is  ten- 
dered. 

Here  then  comes  a  demand  for  spontaneous  declaration  on 
this  subject  on  the  part  of  such  exhibitant,  and  for  liberty  of 
counter-interrogation  on  the  opposite  side  of  the  suit  or 
cause. 

Such  declaration  is  itself  direct  evidence ;  and,  in  addition 
to  it,  a  demand  may  by  accident  present  itself  for  ulterior 
articles  of  direct  evidence,  to  an  indefinite  number.  But,  the 
purpose  of  the  evidence  ex  custodid  being  to  fortify  or 
weaken  the  evidence  ex  tenore^  and  the  evidence  ex  ctistacUdfU 


CHiP.  IIL]  MODES,  WHAT.  601 

8.  The  authenticity  of  the  instrument  (the 
whole  taken  together),  inferred  from  the  consi- 
deration of  its  tenor,  or  say  contents.  Presump- 
tion ex  tetiore. 

9.  The  authenticity  of  the  instrument  (the 
whole  taken  together),  exhibited  by  a  subsequent 
indorsement :  an  entry  made  upon  the  back  or 
other  vacant  part  of  the  paper  or  parchment,  in 
a  hand  purporting  to  be  that  of  some  official 
person,  and  expressive  of  the  fact  of  its  having, 
in  the  character  of  an  authentics  instrument, 
been  subjected  to  his  inspection  in  virtue  of  his 
office.     Presumption  e.r  visit  officiali. 

By  this  species  of  evidence,  the  question  in 
regard  to  authenticity  is  rather  shifted  off,  than 
solved.  Superinduced  upon  the  original  instru- 
ment is  another  piece  of  writing,  which,  as 
being  a  writing,  requires  authentication,  as  well 
as  the  original  instrument.  An  indorsement  of 
this  kind  may  be  considered  as  a  supplemental 
written  attestation  added  to  the  instrument,  at 
a  subsequent  point  of  time  to  that  of  the  exe- 
cution of  the  instrument. 

The  memorandum  in  question,  was  it  really 
written  by  or  by  the  order  of  the  person,  by  or 
by  whose  order  it  purports,  upon  the  face  of  it, 
to  have  been  written  ?  It  is  only  by  circum- 
stantial evidence,  that  to  this  question  an  an- 

well  as  that  ex  tenore,  being  both  of  them,  with  relation  lo  the 
fact  of  the  genuineness  of  the  document,  of  the 
curastantial  evidence ;  hence  it  is  that  all  direct  evidence, 
nhicb  has  for  its  subject  the  hifltory  (as  it  were)  of  the  docu* 
ment,  the  enumeration  of  the  diBerent  hands  into  which,  from 
the  time  of  its  birth,  it  has  successively  passed,  comes  under 
the  head  of  circumstantial  evidence  :  for  it  is  but  rarely  that, 
without  the  intervention  of  direct  evidence,  circumst&ntiat 
evidence  finds  its  way  into  the  presence  of  the  judge. 


602 


AUTHENTICATION. 


[Boos  VIL 


r 

^^^^1  swer  can  with  propriety  (at  least  in  case  of 
^^^^H  dispute)  be  given.  By  direct  evidence,  yes  ;  if 
^^^^H  he  be  alive  and  forthcoming  :  but  if  he  be,  then, 
^^^^H  at  an  earlier  or  later  stage  of  the  inquiry,  not  any 
^^^^K.such  circumstantial  evidence,  but  this  direct 
^^^^K  evidence,  will,  fur  the  purpose  in  question,  be 
^^^^f  the  most  satisfactory,  and  therefore  the  most 
^^^^P  proper,  and  ultimately  the  only  proper,  evi- 
^^^^f  deuce. 

^^^^1  In  ancient  times,  when,  by  various  circura- 
^^^^P  stances  connected  with  the  immaturity  of  the 
human  mind,  forgeries  were  rendered  much 
more  easy  and  much  more  frequent  than  at 
present;  an  incident  not  unfrequently  exempli- 
fied is  that  of  an  official  person  visiting  the 
written  instruments  deposited  in  this  or  that 
official  receptacle,  and  (to  serve  as  proof  of  their 
genuineness)  writing  or  causing  to  be  written 
upon  each,  a  memorandum  to  the  effect  here 
spoken  of. 

Of  the  sort  of  apparent  certificate  or  judg- 
ment here  in  question,  the  effect  is,  to  declare 
the  opinion  of  somebody,  that  the  instrument  on 
which  it  is  marked  was  genuine ;  was  not  a 
forged  one.  If  the  principal,  the  substantive, 
document,  be  not  incapable  of  having  been 
taken  for  the  subject  or  made  the  product  of  an 
act  of  forgery,  neither  is  this  subsidiary,  this 
adjective,  instrument.  But  forasmuch  as,  to 
each  of  any  number  of  forgeries,  (especially  if 
so  many  different  hands,  purporting  to  have 
been  written  at  so  many  different  times,  be 
taken  for  the  objects  of  imitation),  a  sepa- 
rate set  of  difficulties  stand  opposed;  the  con- 
sequence is,  that  to  any  such  apparent  certifi- 
cate it  can  scarcely  happen   to  be  altogethaf-^ 
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destitute  of  probative  force.  Some  probative 
and  aiithenticative  force  a  document  of  this 
sort  will  always  have,  whereby,  to  the  amount 
of  it,  it  will  make  an  addition  to  the  intrinsic 
self- probative  force  possessed  by  the  principal 
iostrument  itself;  the  evidence  or  presumption 
Cd-  tciiore. 

As  in  the  case  of  the  original  subject  matter, 
60  in  the  case  of  this  adjunct,  evidence  ex  tenore, 
corroborated  with  evidence  e.v  custodid  for  the 
corroboration  of  it,  will  in  general  be  the  only 
evidence  on  the  ground  of  which  a  judgment 
Concerning  the  genuineness  of  it  can  be  formed. 

To  these  it  may  now  and  then  happen  that 
the  evidence  ex  collatione  may  be  addible  :  viz. 
where,  in  the  same  repository,  or  in  other  ac- 
cessible repositories,  manuscripts  which  by 
their  physical  tenor  appear  to  be  of  the  same 
handwriting  are  to  be  found  ;  manuscripts 
capable  of  being  employed  in  the  character  of 
standard  scripts. 

In  the  three  cases  where  the  conclusion  is 
founded  on  a  supposed  similitude  of  hands,  the 
superiority  in  quality  ascribed  to  the  prior  in 
order  cannot  with  propriety  be  ascribed  to  it 
but  under  certain  conditions  and  limitations. 

1 ,  As  between  presumption  ex  visit  scriptionis, 
and  presumption  ex  scriptis  olim  cognitis.  If,  of 
two  witnesses,  each  has,  within  the  same  com- 
pass of  time,  seen  an  equal  number  (ten  sup- 
pose) of  scripts  derived  from  the  same  hand, — 
of  which  two  witnesses,  one  only  had,  in  the 
instance  of  one  or  more  of  these  scripts,  been 
an  eye-witness  of  the  act  of  writing  ;  the  evi- 
dence of  him  by  whom  that  advantage  had  been 
possessed,  could  not  but,  in  a  theoretical  point 
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of  view,  be  regarded  as  the  better,  evidence. 
Why  ?  Because  the  mode  of  cognizance  that  fell 
exclusively  to  his  lot,  is,  with  reference  to  each 
45uch  object  of  comparison,  of  the  nature  of  direct 
evidence :  the  other  is  but  presumptive,  circum- 
stantial evidence.  In  a  practical .  view,  how- 
ever, the  difference  can  seldom  be  worth  re? 
garding ;  especially  if  the  way  in  which  the 
cognizance  was  obtained  was  that  of  epistolary 
correspondence.  When,  from  an  individual 
more  or  less  known  to  me  in  person  or  by 
reputation,  I  receive  a  letter,  bearing  his  signa- 
ture ;  that  is,  when  I  receive  a  letter  with  a 
signature  purporting  to  be  that  of  a  person 
known  to  me  as  above;  on  what  supposition 
can  such  a  letter  have  emanated,  from  any  other 
hand  than  his  ?  On  no  other  than  that  of  forgery : 
a  crime  not  to  be  presumed,  or  so  much  as 
suspected,  without  special  ground,  in  any  single 
instance :  much  less,  in  a.  number  of  uncon- 
nected instances. 

Suppose,  on  the  other  hand,  the  writings  of 
the  same  hand  seen  by  one  witness  in  ten  in- 
stances, without  seeing  the  act  of  writing  in  any 
of  those  instances  ;  while,  by  the  other  witness 
the  act  of  writing  was  seen  in  one  instance 
only,  he  not  having  seen  any  other  writings  of 
the  same  hand :  in  this  case,  the  evidence  of 
him  who  had  never  seen  the  act  of  writing, 
would  surely  be  regarded  as  the  most  satis- 
factory of  the  two. 

So  likewise  in  the  third  case,  as  compared 
with  the  two  former  ones  :  the  case  of  scientific 
evidence,  as  compared  with  authentication 
under  favour  of  opportunities  derived  from 
acquaintance.     If,  in  respect  to  qualification  for 
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forming  a  right  judgment,  any  advantage  be 
afforded  by  opportunities  derived  from  ac- 
quaintance, it  can  only  be  by  reason  of  the 
comparatively  greater  number  of  opportunities. 
The  number  of  opportunities  of  this  sort  de- 
rivable from  personal  acquaintance  may  have 
been  considerable  in  any  degree,  and,  upon  a 
general  view  of  the  subject,  will  naturally  ap- 
pear indefinite.  The  number  of  data  of  this 
kind  put  into  the  hands  of  a  scientific  witness 
on  the  occasion  in  question,  or  on  any  one 
occasion,  for  any  one  particular  purpose,  will 
seldom  be  considerable,  and  will  always  be 
definite.  But, — suppose  the  opportunities  of 
observation  equal  in  every  respect,  as  between 
the  witness  speaking  from  particular  acquaint- 
ance, and  the  witness  speaking  from  general  and 
appropriate  science, — the  superiority  naturally 
belonging  to  the  latter,  by  reason  of  the  supe- 
rior intensity  of  attention,  and  the  superiority  of 
appropriate  intelligence  naturally  resulting  from 
it,  will  be  sufficient  in  general  to  bestow  upon 
the  value  of  his  opinion  a  decided  superiority. 
The  witness  speaking  from  acquaintance  has 
(for  example)  received  from  the  individual  whose 
hand  is  in  question,  ten  letters,  and  no  more; 
and  that,  suppose,  in  the  compass  of  two  years. 
Let  these  same  letters  be  put  all  at  once  into  the 
hands  of  a  scientific  witness,  together  with  the 
writing  to  be  judged  of,  the  advantage  aflTorded 
him  by  his  science  must  be  inconsiderable  in- 
deed, if  it  does  not  render  his  opinion  on  the 
subject  of  more  value  than  that  of  the  unscien- 
'  tific  witness,  judging  from  particular  acquaint- 
ance. 

The  case  in  which  the   presumption  from 
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custody  is  most  apt  to  be  called  in,  is  tbat 
where  the  deed  to  be  authenticated  comes 
under  the  notion  of  an  amkut  deed.  Antiquity, 
in  this  respect,  not  being  designative  oi"  any 
particular  length  of  time,  to  the  exclusion  of 
all  others ;  to  give  precision  to  our  conceptii 
on  the  subject,  it  will  be  necessary  to  partM 
larize  some  determinate  length  of  time,  beyoi 
which  (reckoning  from  the  day  of  the  exhibJtii 
of  the  deed  in  evidence)  it  shall  be  deemed  an 
ancient  one,— say,  therefore,  thirty  years.  Of 
the  lapse  of  such  a  length  of  time,  a  natural  and 
frequent  consequence  is,  that  all  means  of  au- 
thentication by  particular  acquaintance  shall, 
to  a  person  in  the  situation  of  the  pai 
having  occasion  to  authenticate  the  deed, 
unattainable.  Here  then  comes  in  the  pi 
sumption  from  custody.  Here  is  a  deed  signed; 
having,  for  the  name  of  one  of  the  parties,  tlie 
name  of  one  of  my  grandfathers.  I  myself 
never  saw  him ;  consequently,  never  saw  him 
write.  I  can  think  of  no  person  now  living, 
who,  to  my  knowledge,  ever  saw  my  grand- 
father, or  had  any  correspondence  with  him. 
But  upon  the  death  of  my  father,  on  taking 
a  survey  of  his  effects,  I  found  in  a  box  this 
amongst  other  deeds. 

The  presumption  es  tenore  is  the  medium  au' 
thaitlcationis  that  remains  to  be  resorted  to 
when  all  others  are  unattainable ;  it  is  a  proof, 
and  the  only  proof,  that  can  never  be  wanting. 
The  presumption  ex  cuslodid  includes  it,  and, 
implicitly  at  least,  is  grounded  on  it.  When 
I  conclude  the  granter  of  that  deed  to  have 
been  my  grandfather,  it  is  not  merely  because 
it  was  once  in  the  custody  of  my  graudfather. 
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but  because,  from  the  tenor  of  it,  it  is  a  deed 
in  which  my  grandfatlier,  in  his  time,  could 
not  but  have  had  an  interest.  But,  though  the 
presumption  ex  cuslodld  cannot  present  itself 
unaccompanied  by  the  presumption  ex  tenore, 
yet  the  latter  may  without  the  former;  and  it 
is  for  this  reason  that  the  two  sources  of  au- 
thentication are  stated  as  separate.  By  acci- 
dent, it  might  have  happened  to  the  deed  to 
have  been  found  in  a  receptacle  not  within  my 
custody  :  by  accident,  it  might  have  been  found 
in  a  public  road  or  street,  into  which  it  might 
have  fallen  by  the  accidental  disruption  of  a 
package  in  a  vehicle  to  which  it  had  been 
consigned  :  by  accident,  it  might  have  been 
found  in  a  chandler's  shop,  into  which  it  had 
found  its  way  by  negligence,  amidst  a  bundle 
of  waste  papers. 

By  this  single  presumption,  unassisted  even 
by  the  presumption  e.c  custodiA,  deeds  and  other 
scripts  are,  in  various  cases,  considered  as 
sufficiently  authenticated,  under  the  actually 
established  system  of  jurisprudence.  They 
are  so,  for  example,  in  English  jurisprudence. 
A  deed  which  is  considered  as  sufficiently 
authenticated  by  the  presumption  ex  tenore, 
is,  in  the  language  of  that  law,  said  to  prove 
itself.  Such  is  the  phrase,  in  the  language  of 
one  of  those  classes  of  men  whose  self-com- 
placency is  never  so  exulting  as  when  they 
triumph,  or  seem  to  triumph,  over  reason.  To 
have  said,  the  authenticity  of  a  deed  may  be 
presumed  in  certain  cases  from  the  tenor  of  it, 
would  have  been  to  have  stated,  not  only  the 
decision  itself,  but  the  consideration  on  which 
its   claim    to   be  regarded    as   a   proper    one 
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depends.  In  the  expression,  in  certain  cases 
^  deed  pj^oves  itself ^  a  decision  to  the  same 
effect  is  expressed ;  but,  in  the  place  of  the 
reason,  it  gives  a  paradox :  an  absurdity,  if  not 
in  reality,  in  appearance :  a  sort  of  appropriate 
and  professional  figure  of  speech,  of  the  same 
stamp  with  those 'by  which,  in  so  many  other 
instances,  these  professional  men  seek  to  hide 
their  meaning  from  the  view  of  other  men,  and 
on  which  they  love  to  found  their  claim  to  the 
praise  of  superiority  in  science. 

Sect.  III. — Modes  of  authentication  in  the  case 
of  written  official  and  casually-written  evidence, 

9 

The  principal  points  of  consideration  being 
thus  stated  under  the  head  of  private  con- 
tractual  .evidence^  being  that  which  affords 
them  in  the  greatest  variety ;  the  two  remain- 
ing classes  of  written  evidence,  official  evidence 
and  casually- written  evidence,  will  give  us  but 
little  trouble. 

I.  Written  official  evidence.  If,  in  the  case 
of  private  contractual  evidence,  evidence  issuing 
from  an  interested  and  thence  suspected  source, 
authentication  e.v  tenore  appears  satisfactory, 
much  more  may  it  in  the  case  of  official  evi- 
dence; evidence  from  a  source,  generally  speak- 
ing, untainted  by  interest,  and  therefore  un- 
suspected. In  the  case  of  private  contractual 
evidence,  the  circumstance  of  custody,  though 
material  in  itself,  and,,  for  the  sake  of  one  or 
other  of  the  parties,  necessary  perhaps  to  be 
brought  to  view,  contains  in  it  matter  of  sus- 
picion as  well  as  confidence.  The  deed,  ac- 
cording to  my  statement,  has,  from  the  time  of 
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the  date  of  it,  been  either  in  my  own  custody, 
or  in  that  of  some  progenitor  or  predecessor  of 
mine ;  and  this  custody  I  allege  as  an  indica- 
tion serving  to  shew  the  person  appearing  upon 
the  face  of  the  deed  as  a  party  to  it,  to  have 
been  really  so.  Good :  supposing  ray  state- 
ment in  this  behalf  to  be  true;  but  supposing 
the  deed  fabricated  or  fraudulently  altered  by 
my  hand,  will  not  its  having  been  in  my  cus- 
tody be  a  still  more  necessary  consequence  ?  If, 
instead  of  having  been  in  a  custody  thus  open 
to  suspicion,  it  had  been  in  the  joint  custody  of 
a  set  of  official  persons  not  capable  of  deriving 
any  advantage  from  any  such  forgery,  the  pre- 
sumption e.r  custodhi  could  not  but  be  much 
clearer  of  suspicion,  much  more  satisfactory 
and  conclusive.  Hence,  as  already  intimated, 
one  of  the  main  advantages  and  uses  of  offi- 
cial custody  for  the  purposes  of  ufhcial  evi- 
dence." 

2.  Casuatlif- written  evidence.  The  same 
modes  of  authentication  which  apply  to  the 
two  just- mentioned  modifications  of  written 
evidence,  apply  in  general  to  this.  Two  ex- 
ceptions alone,  and  those  altogether  obvious, 
present  themselves.  Attesting  witnesses  are 
out  of  the  case :  the  characteristic  property  o{ 
preappointed  evidence,  and  therefore  of  private 
contractual  evidence,  if  exhibited  according  to 
preappointed  forms,  being  to  exhibit  this  source 
of  autlientication  ;  that  of  casually- written  evi- 
dence, not  to  exhibit  it.f 

•  See  Book  V.  PftEAPPoisTED. 

+  Unless,  to  a  writing  unoflicia],  and  not  bearing  relation 
to  any  purpose  which  contractual  or  other  legal  writings, 
naualiy  drawn  up  in  legal  form,  have  in  view,  the  author  (- 
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Persons  casually  present  may  happen  to  have 
been  percipient  witnesses  of  the  act  of  writing, 
in  the  case  of  the  unsolemn  document,  as  in 
the  case  of  the  solemn  one :  but  writing  in 
general  is  not  a  social  work.  Epistolary  writ- 
ing affects  solitude;  and  so  does  the  act  of 
literary  composition,  as  well  as  the  act  of 
making  memorandums  for  self-regarding  and 
domestic  use.  This  is  more  particularly  and 
obviously  the  case  with  regard  to  that  large 
division  of  casually -written  evidence,  which  is 
most  apt  to  be  exhibited  in  causes  of  a  penal 
nature,  and  consists  of  documents  obtained 
through  the  indiscretion  or  negligence  of  the 
writer,  and  produced  against  him  in  the  cha- 
racter of  confessorial  evidence. 

Oral  examination  of  the  alleged  writer  of  the 
script,  is  evidently,  in  a  general  point  of  view, 
the  most  eligible  mode  of  authentication.  It  is 
plainly  so  in  the  relation  of  a  means  to  the 
main  end — the  discovery  of  the  truth.  Sup- 
posing the  writing  to  be  mine,  there  can  be  no 
one  of  whom  it  can  be  so  certain  that  he  knows 
whose  writing  it  is,  as  myself;  that  one  perci- 
pient witness,  who,  in  the  nature  of  things, 
cannot  fail  to  have  been  a  percipient  witness 
of  the  act.  Other  witnesses  to  it  there  may  have 
been,  or  not  been,  as  the  case  may  be. 

This  first  choice  remains  at  the  same  time 
susceptible  of  exceptions ;  partly  on  the  ground 
of  practicability,  partly  on  the  ground  of  eligi- 
bility. 

authors,  having  authentication  in  view,  should  caU  in  the 
assistance  of  some  other' individual  or  individuals,  in  the 
character  of  attesting  witnesses. 
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1.  The  writer  himself  may  be  unamenable  to 
the  commands  of  justice:  either  for  ever,  as  in 
case  of  death,  or  incurable  insanity ;  or  for  a 
time,  certain  or  uncertain,  as  in  case  of  ex- 
patriation, latency,  sickness. 

2.  The  writer  may,  in  respect  of  the  fact  in 
question,  be  bent  against  the  declaration  of  the 
truth.  This  fact  may  either  have  been  already 
ascertained  by  experience,  or  may  only  be  pre- 
sumed, or  deemed  presumable  :  presumable, 
either  on  general  grounds,  from  his  station  in  the 
cause ;  as  when  he  is  defendant  in  a  cause  of 
a  highly  penal  nature,  and  the  instrument  (sup- 
posing it  genuine)  is  a  document  capable  of 
serving  as  conclusive  evidence  of  his  delin- 
quency :  or  on  particular  grounds  ;  as,  for 
example,  his  moral  character :  particularly  in 
respect  of  veracity,  the  quality  particularly  in 
question  in  this  instance. 

3.  In  respect  of  delay,  vexation,  or  expense, 
the  choice  of  the  writer  himself  for  the  authen- 
ticating witness  maybe  attended  with  a  degree 
of  inconvenience,  such  as,  either  in  the  whole  or 
in  part,  may  be  avoided  by  resorting  to  some 
ether  witness. 
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CHAPTER  IV. 

MODES  OF  DEAUTUENTICATION  IN    THE  CASE 

OF  WRITTEN  EVIDENCE. 

In  the  question  relative  to  authenticity,  the 
affirmative  proposition  is,  as  already  observed, 
except  in  here  and  there  an  extraordinary  in- 
stance, the  true  one.  The  affirmative  is  there- 
fore, under  that  exception,  the  proposition  that 
comes  to  be  proved :  the  negative,  not ;  except 
in  the  extraordinary  instances  just  spoken  of. 
But,  since  instances  of  this  description,  how 
extraordinary  soever,  are  unhappily  found  to 
exist,  hence  an  operation  opposite  to  authenti- 
cation comes  sometimes  to  be  performed.  Cor- 
respondent, in  good  measure,  to  the  list  of 
modes  of  authentication,  will  consequently  be 
the  list  of  modes  of  deauthentication.  In  the 
main,  they  will  consist  of  the  negation,  or  the 
reverse,  of  the  modes  of  authentication :  but  with 
some  variations  and  additions,  as  the  tenor  of 
them  will  shew. 

Modes  of  deauthentication : —  sources  from 
which  a  persuasion  that  the  document  in  ques- 
tion is  spurious  or  falsified,  may  be  obtained. 

I.  Direct  evidence. 

I .  Testimony  (disaffirmative)  of  attesting  wit- 
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nesses  ;  i.  e.  of  persons  mentioDed  in  the  instru- 
meat  as  attesting  witnesses. 

2.  Testimony  (disaffirm ative)  of  non-attesting 
witnesses ;  i.  e.  of  persons  not  mentioned  in  the 
instrument  as  attesting  witnesses. 

3.  Testimony  (disafermative)  of  the  party 
against  whom  the  document  is  produced,  and 
who  denies  his  having  authenticated  it ;  denies 
the  handwriting  to  be  his ;  or,  if  signed  as  if  by 
him,  denies  the  signature  to  be  his  signature. 

4.  Testimony  (disaffirmative  and  confessorial) 
of  the  party  by  whom  it  is  produced,  (viz.  the 
party  in  the  cause);  and  who,  on  being  cross- 
examined  or  otherwise,  confesses,  either  that  he 
himself  bore  no  part  in  the  document  in  ques- 
tion, or  that  the  other  supposed  party  to  the 
transaction  (whether  a  party  to  the  suit  or  no) 
bore  really  no  part  in  it ;  in  a  word,  that  in  one 
way  or  other  it  is  spurious  ;  or  that,  if  there  are 
certain  portions  of  it  in  which  they  respectively 
bore  a  part,  there  are  others  in  which  they 
respectively  did  not  bearanypart;  that  is,  that, 
in  respect  of  a  certain  portion  or  portions  of  it, 
it  has  heeaftilsijied. 

5.  Hearsay  evidence  ;  testimony  of  any  per- 
son whatever,  (attesting  witness,  non-attesting 
witness,  or  party),  declaring  himself  to  have 
heard  (on  the  part  of  an  attesting  witness,  a 
non-attesting  witness,  or  a  party,  by  or  in 
whose  favour  the  document  is  produced)  a  dis- 
course amounting  to  an.  assertion  of  its  being 
spurious,  or  having  been  falsified." 

■  Hearsay  evidence  of  this  description  (the  supposed  extra- 
judicial evidence  of  the  supposed  percipient  witness,  being 
(upposed  to  have  been  delivered  mortis  caasd)  has  actually 
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II.  Circumstantial  evidence. 

1 .  Dissimilitude  of  hands^  deposed  to  e.r  visa 
scriptionis. 

2.  Ditto,  ex  scriptis  olim  cognitis. 

3.  Ditto,  ex  scripto  nunc  viso;  the  document 
in  question  being  now  inspected  by  some  scien* 
tific  eye,  and,  on  being  confronted  with  other 
scripts  indubitably  from  the  same  pen,  pro- 
nounced dissimilar. 

4.  Ditto,  from  the  appearance  of  its  being 
a  feigned  hand. 

5.  Presumption  ex  custodid:  the  party  pro- 
ducing it,  or  a  person  through  whose  hands  it 
has  passed,  bemg  the  person  who  in  case  of 
success  would  be  a  gainer  by  having  fieibricated 
or  falsified  it,  or  procured  it  to  be  fabricated 
or  falsified,  to  the  effect  suspected. 

6.  Presumption  ex  tenore :  marks  of  spurious- 
ness  or  falsification  apparent  on  the  face  of  it. 

Indications  of  spuriousness  or  falsification, 
apparent  on  the  face  bf  a  written  discourse, 
may  be  presented  either  by  the  physical  entities 
of  which  the  signs  are  composed,  or  by  the 
consideration  of  the  discourse  signified. 

I.  Indications  afforded  by  the  paper,  parch- 
ment, or  other  substratum,  on  wnich  the  co- 
louring matter  is  laid. 

been  admitted,  and,  as  it  should  seem,  credited,  in  English 
law.  "  In  ejectment"  (says  Hawkins)  "  when  a  will  was  pro- 
duced on  the  part  of  the  plaintiff,  subscribed  by  three 
witnesses,  two  of  whom  were  dead,  and  the  third  witness 
on  her  cross-examination  swore,  that  while  she  was 
**  attending  one  of  the  deceased  witnesses  in  his  last  ill- 
'*  ness,  and  about  three  weeks  before  his  death,  he  pulled 
the  will  in  question  from  his  bosom,  and  acknowledged 
and  decrared  to  her  that  the  said  will  was  forged  by 
**  himself;  this  was  held  good  evidence.'^ — Hawkins^  50. 
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1.  Paper,  if  of  a  date  known  to  be  posterior 
to  the  date  apparent  ou  the  face  of  the  instru- 
ment, a  certain  proof  of  spuriousness, 

2.  Paper,- — if  in  any  part  the  surface  exhibit 
a  roughness  and  comparative  thinness,  such  as 
would  be  produced  by  an  erasure  (i.  e.  the 
scratching  of  an  edged  or  pointed  instrument), 
— a  cause  for  suspecting  falsification. 

3.  Paper, —  if,  in  any  part  which  appears  to 
have  been  written  upon  (as,  for  example,  in  the 
middle  of  a  line  of  writing),  a  stain  appears, 
such  as  might  have  been  produced  by  a  solvent, 
applied  for  the  purpose  of  dissolving  the  ink  or 
other  colouring  matter  of  which  the  characters 
are  composed, ^ — ^another  cause  for  suspecting 
falsitication. 

N.B.  Indications  Nos.  2  and  3,  apply  alike 
to  parchment,  vellum,  or  any  other  substratum 
consisting  of  skin. 

4.  Ink.  If  the  colour  of  the  ink,  being  uni- 
form throughout,  appear  of  a  colour  fresher  than 
what  fas  supposed)  it  would  have  been  if  writ- 
ten at  the  time  of  the  date,  this  freshness  may 
be  thought  to  afford  some  suspicion  ofspurious- 
ness.  Very  little  reliance,  however,  can  safely 
be  placed  upon  this  circumstance.     In  respect 

.  of  quality  of  colour,  intensity  of  colour,  and 
glossiness,  the  difference  may  be  as  great  be- 
tween two  inks  made  at  the  same  time,  as 
between  two  inks  made  at  different  times. 

5.  Ink.  If  the  appearance  of  the  ink  be 
different  in  different  parts  of  the  same  writing, 
such  difference  may  afford  a  ground  for  sus 
pecting  falsification.  In  this  case,  the  reason 
may  be  considerably  stronger  than  iu  the  last 
preceding  one.     If,  to  an  ink  employed  in  the 
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first  instance,  there  succeeds  another  sort  of 
ink,  which  continues  to  be  employed  to  the  end, 
scarce  any  cause  ot"  suspicion  can  be  afforded 
by  this  change :  the  natural  interpretation  is, 
that  tlie  penman,  not  being  satisfied  with  the 
ink,  or  perhaps  with  the  pen  that  he  found  in 
one  inkstand,  betook  himself  to  another  ink,  or 
to  another  pen  that  he  found  in  another  ink- 
stand. The  only  case  in  which  any  consider- 
able cause  of  suspicion  can  be  deduced  from 
this  source,  is  that  in  which  the  different  kind 
of  ink  appears  in  spots  and  patches,  having  ink 
of  the  first  appearance  on  each  side  of  it.  In 
this  case,  two  other  indications  will  be  to  be 
looked  out  for  ;  1.  iVlarks  of  a  discoloration  or 
stain,  or  of  roughness  and  thinness,  according  to 
the  nature  of  the  chemical  or  mechanical  means 
employed  for  the  obliteration  of  the  pre-e-xisting 
characters ;  2.  The  probable  import  and  im- 
portance of  the  words  obliterated,  as  deducihie 
from  the  context. 

11.    Indications  of  spuriousness  or  falsifii 
tion    afforded    by  the    nature    of  the  disi 
signified. 

1.  In  the  script  in  question,  mention  (direct, 
or  in  the  way  of  allusion  more  or  less  obUque) 
made  of  facts  of  later  date  ;  i.  e.  of  facts  that 
did  not  come  into  existence  but  at  a  time 
posterior  to  the  date  expressed  on  the  face  of 
the  instrument.  Facts;  viz.  thing.s,  persons,  or 
events ;  or  situations  or  other  appearances  of 
things  or  persons.* 

2.  In  the  script  in  question,  words  or  combi- 
nations of  words,  or  modes  of  spelling,  known 

•  See  Book  I.  Chap.  .3. 


falsiS^H 


Chap.  1  v.] 


DKAUTIIENTICATION. 


617 


not  to  Iiave  been  in  use  but  at  a  time  posterior 
to  the  date. 

3.  In  the  script  in  question,  mention  made 
of  pretended  facts,  of  the  non-existence  of 
which  the  individual  in  question  is,  from  other 
sources,  known  to  have  been  conscious :  sup- 
posed facts,  for  example,  inconsistent  with 
other  facts,  of  the  existence  of  which  he  is 
known  to  have  been  conscious.  In  a  deed  (for 
example)  recital  of  a  fact,  the  falsity  of  which 
could  not  but  have  been  known  to  him  at  the 
time.  From  this  circumstance,  it  is  evident,  no 
indication  of  spuriousness  or  falsification  can  be 
deduced,  any  further  than  as  the  absence  of 
mendacity  on  the  part  of  the  supposed  author 
is  assumed. 

4.  In  the  script  in  question,  it  being  a  con- 
tract (viz.  either  an  instrument  of  conveyance  or 
an  instrument  of  engagement),  engagements  or 
conveyances  incompatible  with  prior  convey- 
ances made,  or  engagements  entered  into,  by 
the  individual  in  question,  or  known  by  him  to 
have  been  respectively  made  or  entered  into  by 
those  in  whose  place,  in  that  respect,  he  stands. 
From  this  circumstance,  no  indication  of  spu- 
riousness or  falsification  can  be  deduced,  any 
further  than  as  the  knowledge  on  his  part  of  the 
disposition  of  law  in  this  behalf,  and  the  ab- 
sence of  improbity  on  his  part  in  this  respect, 
are  assumed. 

5.  In  the  script  in  question,  indications  of  a 
character  manifestly  superior  or  inferior  to  that 
of  the  individual  in  question,  in  respect  of 
learning,  intelligence,  veracity,  or  any  other 
branch  of  morality,  as  established  by  other 
writings,  discourses,   or   actions   of  his,   suf- 
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ficiently  Eiscertained.  This  indication  is  in  a 
manner  confined  to  scripts  belonging  to  the 
head  of  casually- written  evidence,  such  as  let- 
ters, memorandums,  and  literary  compositions ; 
in  contradistinction  to  such  as  belong  to  the 
respective  heads  of  private  contractual  evidence 
and  official  evidence.. 

6.  In  the  script  in  question,  opinions,  affec- 
tions, or  tastes,  manifestly  opposite  to  those  of 
the  individual  in  question,  according  to  informa- 
tion satisfactorily  deduced  from  other  sources. 
This  again  is  in  a  manner  confined  to  casually- 
written  evidence,  as  above. 

7.  In  the  script  in  question,  the  style, 
phraseology,  or  mode  of  spelling,  manifestly 
dissimilar  to  those  of  the  individual  in  question, 
ascertained  from  other  sources.  The  idea  at- 
tached to  the  word  style  being  as  yet  extremely 
vague,  the  indication  grounded  on  it  will  be 
proportionably  vague.  Another  indication  that 
applies  principally  to  written  evidence  of  the 
casual  kind,  as  above. 

8.  In  the  script  in  question,  the  style  or 
phraseology  manifestly  dissimilar  to  that  in  use 
in  the  q^ce  in  question.  This,  upon  the  face  of 
it,  applies  exclusively  to  official  evidence. 


CHAPTER  V. 


DISTINCTION     BETWEEN     PROVISIONAL      AND 
DEFINITIVE         AUTHENTICATION.  RULES 

FOR  THE  LEGISLATOR  AND  THE  JUDGE, 
CONCERNING  THE  AUTHENTICATION  OF 
WRITTEN  EVIDENCE. 


Such  being  the  possible  modes  of  authenti- 
cation ;  next  comes  the  inquiry,  which  mode  on 
each  occasion  ought  to  be  required  t 

For  this  purpose,  a  distinction  must  be  taken, 
in  the  first  instance,  between  provisional  authen- 
tication, and  definitive. 

'  By  provisional,  I  mean,  that  evidence  which 
may  be  received  as  sufficient  for  the  authenti- 
cation of  the  evidence  in  question,  provided  that 
no  suspicion  of  its  authenticity  is  expressed  on 
the  other  side.  By  definitive,  I  mean  that  which, 
if  satisfactory  in  itself,  shall  be  deemed  sufficient 
proof  of  the  authenticity  of  the  instrument,  not- 
withstanding all  protestations  and  contestations 
on  the  other  side. 

For  the  purpose  of  provisional  authentica- 
tion, (that  is,  in  all  ordinary  cases),  that  mode  of 
authentication  will  be  the  most  eligible,  which 
in  each  instance  can  be  employed  with  least 
vexation,  expense,  and  delay.  But,  should  the 
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authenticity  of  the  document  be  disputed  oa 
the  other  side, — in  a  word,  should  it  be  accused 
of  forgery,  —  in  such  case  the  subordinate  con- 
sideration referring  to  these  collateral  inconve- 
niences must  give  way  to  the  superior  con- 
sideration referring  to  the  direct  justice  of 
the  case :  always  supposed,  that  the  imputa- 
tion of  forgery  may  not  be  allowed  to  be  made 
through  mere  wantonness,  much  less  in  the 
express  view  of  giving  birth  to  those  collateral  I 
inconveniences  ;  and  that,  accordingly,  in  the  * 
case  of  maiajieles  or  temerity,  the  burden  of  the 
inconvenience  may  rest  ultimately  on  the  head 
of  the  party  to  whose  misconduct  it  owed  its 
birth. 

If  the  mode  of  authentication  which  is  not 
needful  but  in  case  of  contestation,  be  regularly 
employed  where  there  is  no  contestation,  where 
no  doubt  of  the  authenticity  of  the  document  is 
really  entertained  ;  and  if,  between  the  modes 
of  authentication  necessary  in  the  two  cases, 
there  be  upon  an  average  any  considerable  dif- 
ference in  respect  of  vexation,  expense,  or 
delay;  the  aggregate  mischief  unnecessarily 
produced  in  those  three^  shapes  must  be  prodi- 
gious indeed.  Among  the  writings  of  alt  sorts 
which  come  to  be  exhibited  in  a  court  of  judi- 
cature in  the  character  of  evidence,  if  there  be 
one  out  of  a  thousand  in  respect  to  which  any 
such  suspicion  is  really  entertained,  the  pro- 
portion would  prove  much  larger  than  I  should 
expect  to  hnd  it.  Upon  this  supposition,  in 
nine  hundred  and  ninety-nine  instances  out  of 
every  thousand,  this  mass  of  inconvenience  will 
be  created  without  necessity  or  use,  if,  in  pur- 
suit of  a  phantastic  idea  of  regularity,  the  em- 
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ployment  of  the  definitive  mode  of  authentica- 
tion be  insisted  on,  to  the  exclusion  of  the 
provisional  mode  :  the  most  convenient,  i.e.  least 
vexatious,  expensive,  and  dilatory  mode,  which 
might  so  unexceptionabiy  have  supplied  its 
place.  This  oppressive  plan  of  authentication 
we  shall  find  established  in  English  jurispru- 
dence. 

In  the  adjustment  of  the  modes  of  authenti- 
cation to  be  established  in  regard  to  written 
evidence,  the  leading  points  or  ends  require  to 
be  kept  in  view  ;  on  the  one  hand,  satisfaction  in 
respect  of  trustworthiness  ;  on  the  other  hand, 
avoidance  of  delay,  vexation,  and  expense,  the 
three  inseparable  modifications  of  collateral  in- 
convenience. 

Of  these  two  ends,  this  first-mentioned,  being 
the  main  and  principal  end,  has  in  general  been 
pursued  with  a  degree  of  preference,  which 
would  have  been  very  proper,  but  that  the  sacri- 
fices that  have  been  made  to  it,  at  the  expense 
of  the  triple  collateral  end,  have  been  inordi- 
nate, and  much  beyond  any  thing  which  good 
economy  in  this  respect  would  be  "found  to 
authorize. 

The  supposition  upon  which  judges  and 
legislators  have  proceeded,  in  the  fixation  of  the 
modes  of  authentication  which  they  have  pre- 
scribed, has  been  that  of  a  universal  and  con- 
stant disposition  on  the  part  of  all  suitors  to 
commit  forgery:  or,  if  that  supposition  has  not 
in  every  instance  been  actually  entertained,  it  is 
the  only  one  on  which  the  modes  prescribed  are 
capable  of  being  justified;  the  only  one  by 
which  the  price  paid,  in  the  shape  of  delay, 
vexation,  and  expense,  for  the  supposed  advan- 
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tage  in  the  shape  of  satisfaction  in  respect  of 
,  trustworthiness,  would  not  be  recognized  to  be 
excessive  and  oppressive.  If,  among  a  thou- 
sand cases  in  which  the  legal  effect  of  a  piece  of 
written  evidence  is  in  dispute,  there  be  not  so 
much  as  one  in  which  the  authenticity  of  it  is 
a  matter  of  reai  doubt  on  the  part  of  the  suitor 
against  whom  it  is  produced  ;  it  is  only  in  the 
one  case  where  it  is  matter  of  real  doubt,  tbat 
the  price  paid  for  authentication  in  the  shape 
of  delay,  vexation,  and  expense,  or  all  together, 
need  be  so  considerable  as  to  be  worth  count- 
ing. Under  the  existing  system,  there  is  scarce 
a  cause  in  which  it  is  not  considerable,  and  iu 
many  a  cause  it  would  be  found  to  be  serioui 
oppressive. 

Thus  it  happens,  that,  for  one  grain  of 
chief  produced,  or  that  would  or  could 
produced,  by  fraud  in  the  shape  oi  forgery,  a 
thousand,  ten  thousand,  are  produced  by  fraud 
in  the  shape  of  chicane:  of  chicane,  produced 
partly  by  the  enmity  of  suitors,  partly  by  the 
rapacity  of  their  agents,  abetted  by  that  of  the 
subordinate  officers  of  justice  :  both  passions 
protected  and  encouraged  and  engendered  by 
prejudice  and  indifference  on  the  part  of 
judges  and  legislators.  Familiarized  with  the 
spectacle  of  continual  misery,  generated  ac- 
cording to  rule  and  custom,  and  therefore  on 
their  parts  without  blame  ;  the  reduction  of  the 
mischief  to  its  minimum,  the  reduction  of  it  so 
much  as  within  any  narrower  bounds,  never 
presents  itself  to  them  as  worth  regarding.  Like 
so  many  other  processes  which  go  on  as  it  wet* 
of  themselves,  according  to  pre-established  and 
^ever-considered  -  rules,  the  authenticatioj     ' 
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evidence  is  considered  as  a  sort  of  mechanical 
operation,  the  pathological  effects  of  which  have 
no  claim  upon  them  for  so  much  as  a  thought. 
Whence  all  this  composure  1  For  the  observ- 
ance of  the  established  rules,  the  man  in  oflSce 
is  responsible:  for  the  propriety  of  these  rules, 
for  their  subservience  to  the  ends  of  justice,  he 
is  not  responsible. 

To  attempt  in  this  place  to  combat  the 
triple-headed  monster  by  any  proposed  regula- 
tions of  detail,  would  be  to  touch  upon  the 
topic  of  procedure:  a  general  observation  or 
two  may  serve  to  indicate  the  course.  Au- 
thentication in  the  ultimate,  and  what  may 
be  stiled  the  adverse,  mode,  ought,  instead  of 
being  the  routine  of  practice,  to  be  the  dernier 
resort,  the  extraordinary  recourse.  The  process 
of  authentication  should  be  carried  on,  not  at 
the  time  of  trial,  but  between  party  and  party, 
at  a  preliminary  meeting,  either  in  the  presence 
of  the  judge,  or  before  some  inferior  minister  of 
justice,  whose  time  can  best  be  spared,* 

The  party  who  has  a  document  to  produce, 
produces  it  in  the  first  instance  to  the  adverse 
party,  who  either  admits  the  authenticity  of  it, 
or  declares  his  intention  to  contest  it.  If  he 
admits  it,  he  marks  it  as  admitted.  If  he  chooses 
to  contest  it,  he  has  a  right  to  do  so,  but  he 
uses  it  at  his  peril ;  at  the  peril  of  simple 
costs  in  case  of  simple  temerity,  at  the  peril 
of  extra  costs  in  case  of  matajidts.  The  end 
in  view  is,  in  every  instance,  to  save  the  suitors 
from  the  delay,  vexation,  and  expense,  of  ad- 

■  In  the  follQwing  Ixiok,  ihe  necessity  of  such  a  prelin 
I  nary  meeting,  for  innumerable  other  purposes  as  wel' 
V  will  be  fully  shewn. 
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verse  authenticatiou,  in  so  far  as  these  several 
inconveniences  are  avoidable.  The  means  to  be 
employed  in  the  prosecution  of  that  end,  is  the 
taking  such  arrangements  as  shall  make  it  the 
indisputable  interest  of  every  individual  con- 
cerned, each  in  their  several  stations,  (parties, 
agents  of  parties,  officers  of  justice  of  all 
classes),  to  abstain  from  giving  birth  to  these 
several  inconveniences,  any  further  than  as 
they  are  necessary. 

The  virtual  penalty  inflicted  on  this  occasion 
by  imposition  of  costs  with  the  above  views, 
should  not  depend  on  the  ultimate  decision  of 
the  cause,  but  should  be  inflicted  pro  unaqudqta 
vice,  for  each  act  of  authentication  unneces- 
sarily performed.  Otherwise,  to  the  enmity  of 
a  suitor  who  was  persuaded  of  his  having  the 
law  on  his  side,  the  proposed  remedy  would 
apply  no  check.  The  principle  would  remain 
unapplied,  unless,  to  each  particular  act  of 
vexation,  its  own  particular  penalty 
opposed. 

On  the  subject  of  the  supposed  propoi 
between  the  number  of  the  cases  in  which 
picion  of  spuriousness  has  twt  existence,  and 
that  of  those  in  which  it  has  existence,  one  ob- 
servation there  is,  which,  to  every  persoa  to 
whom  the  practice  of  technical  procedure  is 
familiar,  will  be  almost  sure  to  present  itself. 

"  Number  of  cases"  (says  the  objector)  "  in 
which  no  suspicion  of  spuriousness  is  enter- 
tained, nine  hundred  and  ninety-nine;  be  it  so: 
number  of  cases  in  which  suspicion  of  that  sort 
is  really  entertained,  one,  and  no  more  ;  be  this 
likewise,  for  argument's  sake  at  least,  admitted. 
But,  in  addition  to  the  one  case  in  wtiicb. 
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such  suspicion  is  really  entertained,  what  is 
there  to  prevent  the  bringing  forward  a  pretence 
of  suspicion,  in  an  indefinite  multitude  of  other 
instances?  and  in  particular  (for  example)  in 
every  instance  in  which  the  party  who  is  in 
the  wrong  (suppose  the  defendant)  has  more 
to  gain  than  to  lose  by  the  delay,  or,  on  either 
side  of  the  cause,  entertains  a  hope  of  forcing 
his  injured  adversary  out  of  the  field  of  litigation 
by  the  pressure  of  the  expense." 

The  answer  is  ;  the  stale  of  things  on  which 
the  above  question  grounds  itself,  is  the  exist- 
ing state  of  things  under  the  reign  of  technical 
procedure.  But,  in  respect  of  the  matter  in 
question,  the  state  of  things  here  supposed  is 
exactly  opposite. 

It  being  the  policy  of  the  existing  state  of 
things  (for  the  sake  of  giving  every  practicable 
increase  to  the  number  of  causes,  and  to  the 
profit  extractible  from  each)  to  give  every  pos- 
sible increase  to  the  number  of  mala  Jide  de- 
fences and  demands,  as  well  as  to  the  number 
of  the  operatioiix  performed,  and  to  the  number 
and  length  of  the  instruments  exhibited,  on  the 
occasion  of  each  such  suit,  6o>iii  and  mala  jUle 
such  taken  together  ;  and,  to  that  end,  to  aflbrd 
to  wilful  falsehood  and  insincerity,  in  every 
imaginable  shape,  every  practicable  facility  and 
encouragement;  falsehood  and  insincerity  in 
the  parties  litigant  have  accordingly  been  ex- 
empted, with  little  exception,  from  the  check 
of  counter- interrogation  in  every  shape,  and 
without  any  exception,  from  the  check  of 
counter-interrogation  in  the  viva  i?ote  shape. 

But,  in  the  state  of  things  here  in  question, 
whatsoever,  on  this  or  on  any  other  subject, 
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yrere  said  by  a  party  on  either  side  of  the  suit 
or  cause,  would  be  said  under  the  influence  of 
whatsoever  securities  for  correctness  and  com- 
pleteness are  or  would  be  applied  to  the  case 
of  an  estraneous  witness:  under  the  influence  of 
vivd  voce  counter-interrogation  at  any  rate: 
under  the  check  of  an  oath,  if,  notwithstanding 
the  objections  brought  forward  in  this  work 
against  that  ceremony,  it  were  thought  fit  to  be 
retained ;  if  not,  under  the  check  of  a  solemn 
and  deliberate  averment. 

A  party  contestant  would  no  more  have  it  in 
his  power  to  reap  any  advantage  from  a  naked 
averment,  declarative  of  a  belief  on  his  part  in 
disaffirmance  of  its  genuineness,  or  of  a  suspicion 
of  its  spuriousness,  than  the  party  exhibitant 
could  do,  from  a  naked  averment,  declarative  of 
a  belief  on  his  part  in  affirmance  of  its  genuine- 
ness. Each  would  alike  be  liable  to  be  called 
upon  (and  under  the  same  securities  for  since* 
rity  as  in  the  case  of  any  extraneous  witness) 
to  state,  in  the  most  explicit  manner,  the 
grounds  of  the  persuasion  professed  by  him  to 
be  entertained. 

To  rash,  as  well  as  to  maid  fide  contestation, 
various  are  the  other  checks  that  might  be,  and, 
if  the  ends  of  justice  were  the  objects,  natu- 
rally would  be,  applied.  If,  for  example,  by  the 
production  of  a  source  of  evidence,  the  needful- 
ness of  which  (after  the  mutual  explanations 
in  question)  appeared  more  or  less  doubtful 
to  the  judge,  delay  and  expense  to  a  certain 
amount  would  manifestly  be  necessitated;  — 
not  only  would  eventual  compensation  for  the 
damage  by  such  delay  be  secured  ;  as  well  as 
the  expense  attendant  on  the  production  of  the 
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evidence  in  question  cast  of  course  upon  the 
party  by  whom  the  production  of  it  was  thus 
insisted  on ; — but  if,  by  the  exhibition  of  this 
evidence,  a  demand  for  countersvideuce  to  be 
exhibited  by  the  adverse  party  were  produced, 
the  expense  of  such  counter-evidence  might 
provisionally  be  charged,  in  the  first  instance, 
upon  the  party  thus  insisting:  rather  than  that 
by  such  means  it  should  be  in  his  power  to  op- 
press his  adversary,  by  exhausting  his  means  of 
maintaining  his  post  in  the  field  of  litigation ; 
his  means  of  pursuing,  in  the  character  of 
plaintiflT,  his  own  claim,  or  repelling,  in  the 
character  of  defendant,  that  of  the  party  on  the 
other  side. 

In  some  cases,  for  the  purpose  of  provisional 
authentication,  instead  of  the  executed,  or 
rather  say  recognized,  instrument,  a  transcript,  or 
an  archetifpal  draught,*  may  be  employed. 

Several  cases  may  be  mentioned,  in  which, 
supposing  less  delay,  vexation,  and  expense,  to 
be  necessary  to  the  adequate  authentication  of 
this  succedaneous  script,  than  to  that  of  the 
proper  instrument,  the  substitution  may  be  em- 
ployed with  advantage. 

Note  that,  for  the  purpose  of  discussion,  on  the 
ground  of  the  contents,  subject  to  eventual  cor- 
rection, the  succedaneous  script  may  serve 
exactly  as  well  as  the  proper  instrument. 

*  Archetypal ;  t,  e.  the  corrected  and  settled  draui;ht  from 
which  the  instrument  itself  was  transcribed,  and  which  served 
as  an  archetype  or  original  to  it.  The  appellation  rovgh 
draught  would  not  have  served ;  since  nothing  hinders  but 
that  this  original,  to  which  no  signatures  have  been  attached, 
may  have  been  no  less  fair  than  the  instrument  which  (being 
transcribed  from  it)  became  the  subject  of  the  act  of  recogni- 
tion, and  in  consequence  received  Ine  si 
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If.  in  SO  far  as,  under  the  contract  in  ques- 
tion, the  dispute  turns  upon  the  point  ot  law, 
the  question  of  law  is  decided  against  the  ex- 
hibitant  (plaintif!*  or  defendant) ;  the  delay, 
vexation,  and  expense,  of  which  the  exhibitioD 
of  the  proper  instrument  would  be  productii 
may,  if  worth  saving,  be  thus  saved. 

Supposing  that  there  is  no  question  of  lai 
or,  if  there  be,  that  the  question  is  decided 
favour  of  the  exhibitant;  in  either  case,  allow 
ance  of  his  claim  follows  of  course,  upon  the 
supposition  of  the  conformity  of  the  succeda" 
neous  script  thus  exhibited  to  the  proper  insti 
ment,  of  which  the  genuineness  as  well  as 
existence  is  thus,  provisionally  at  least,  sup- 
posed. Supposing  the  exhibitant  to  be  the 
plaintiff ;  in  this  case,  upon  the  authority  of  this 
succedaneous  script,  even  possessio/i  might  be 
delivered  to  him,  if  adequate  security  be  given 
by  him  for  eventual  restitution  ad  integrum; 
i.  e.  for  putting  the  adversary  in  a  plight  in  every 
respect  as  good  as  if  the  possession  had  not 
been  changed.* 

•  In  actual  practice  (Peake,  p. 64),  where  the  suppowd  au- 
thentic instrument  has,  according  to  the  evidence  (but  qiMRK 
tvltat  and  wfiose  evidence  ?)  been  losl,  (but  quaere  uhelhet 
known  to  have  perished,  or,  after  search,  simply  not  foimd!) 
a  statement  made  of  the  supposed  contents,  from  mere  me- 
mory, has  been  received  instead  of  it.  To  how  prodigious  m 
amount,  in  this  real  case,  is  the  danger  of  abuse  and  mis- 
chievous misdecision  greater  than  in  the  above  sup])osed  and 
proposed  case !  Supposing  the  fact  of  such  deperition  out  of 
doubt;  on  Uiis  supposition,  all  check  to  intentional  and  men- 
dacious misrepresentation  of  the  supposed  contents  of  the  in- 
strument, has  perished  along  with  it :  and  as  to  uninlenltoHoi 
misrepresentation,  who  does  not  see  how  slight  the  security 

Ssinpt  it  is  in  this  real  case, — how  strong',  and  all  but  com- 
mie, in  ihr  supposed  caw  ?     Unless  the  witness  or  witne*«« 
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Of  the  actual  execution,  and  thence  of  the 
genuineness,  of  the  proper  instrument,— so  like- 
wise of  the  correctness  and  completeness  of  the 
succedaneous  script;  even  in  case  of  contesta- 
tion or  doubt, — for  saving  of  delay,  vexation, 
and  expense,  evidence  less  conclusively  proba- 
tive than  for  the  purpose  of  a  dtfinithc  decision 
might  be  necessary,  might,  for  the  purpose  of 
a  provisional  decision,  be  received  on  either 
side. 

Even  if  contested,  a  script  which  is  authenti- 
cated (lb  intra  {i.  e.  which,  on  the  face  of  it, 
presents  the  signature  of  the  apparent  author, 
affixed  to  it  for  the  evident  purpose  of  authen- 
tication) need  not  be  authenticated  ab  extra  in 
the  first  instance.  Why  ?  Because,  unless  it 
be  supposed  to  be  tainted  with  forgery,  its 
authenticity  cannot  appear  dubious.  But  de- 
linquency ought  not  in  any  case  to  be  presumed 
without  special  ground  ;  much  less  delinquency 
of  so  high  a  cast. 

Inability  to  effect  the  authentication  of  a 
script  on  or  before  a  certain  day,  need  not, 
ought  not,  to  be  rendered  so  much  as  a  cause 
of  delay,  much  less  of  ultimate  miscarriage, 
The  decision,  a  decision  in  all  other  respects 
ultimate,  might  be  made  provisionaJ,  depend- 
ent upon  the  subsequent  authentication  of  the 
instrument  on  or  before  a  day  to  be  named  : 
nor  need  even  that  nomination  be  so  inexorably 

by  whom  (in  epeitking  of  the  succedaneous  script  as  genuine) 
the  proper  instrument  is  spoken  of  not  ont^aa  being  genuine 
but  as  being  in  existence,  say  thereby  what  is  not  true, — there 
the  scripts  remain,  both  of  them,  capable  of  being  confronted 
at  any  time,  until  one  of  them  is  lost  or  destroyed. 
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peremptory,  as  to  allow  accident^  much  less 
fraud,  to  triumph  over  justice. 

Note,  that,  in  all  these  cases,  the  advantage 
and  propriety  of  giving  admission  (provisional 
admission  and  effect)  to  such  succedaneous 
evidence,  depends  upon  the. relative  quantity  of 
the  inconvenience  saved  by  it,  in  the  shape  of 
delay,  vexation,  and  expense^  But  let  it  not 
be  forgotten  that  to  this  quantity  there  are  no 
limits,  other  than  those  of  the  earth's  circum- 
ference.* 

*  About  forty  years  ago,  in  a  statute  relative  to  East 
India  affairs,  (26  Geo.  III.  c.  57.  sect.  38.,  Peake,  66.)  pro- 
Tision  was  made,  that,  — in  the  case  of  written  evidence  of  a 
certain  description,  written  and  attested  in  the  East  Indies, — 
for  the  authentication  of  any  such  article  of  evidence  in  Graat 
Britain,  proof  of  the  handwriting  of  the  persons  whose  sigpoature 
appeared  on  the  face  of  the  instrument,  should  suffice :  and 
this  too  for  definitive  authentication,  and  without  a  thou^t 
of  any  need  of  eventual  confirmation  by  ulterior  and  better 
evidence :  and  so,  vice  versd,  in  the  case  where  an  instrument 
executed  in  Great  Britain  requires  to  be  authenticated  in  tke 
East  Indies. 

To  this  same  purpose,  a  discovery  that  perhaps  will  one 
of  these  da3^  be  made,  is,  that,  besides  the  East  Indies, 
the  surface  of  the  earth  includes  other  countries,  more  or 
less  distant  from  Great  Britain  :  and,  in  the  course  of  a  cen- 
tury or  so,  at  the  present  rate  of  the  progress  of  legislation, 
the  benefit  of  this  provision  may  be  expected  to  be  extended 
to  several  of  those  other  countries.  But  for  each  such  conn- 
try  a  separate  act  will  be  required ;  and,  to  warrant  the  motion 
for  leave  to  bring  in  the  bill,  proof  will  be  required  (or  at  least 
an  assurance  given  by  a  certain  number  of  persons)  that  bj 
the  want  of  such  accommodation  divers  persons  have  lost  their 
property  and  been  ruined ;  and,  as  often  as  any  such  bill  is 
brought  in,  it  will  be  opposed  on  the  ground  of  innofation ; 
and  the  proposer  will  be  held  up  to  view  in  the  character 
of  a  Jacobinical  anarchist,  a  Utopian  speculatist,  or  both 
in  one. 

Volunmiousness  in  tenor,  scantiness  in  purport:  thus  it  ii 
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Note,  moreover,  that,  so  far  as  concerns 
written  evidence,  (including  the  fact  of  its 
genuinefiess,  and  the  nature  of  its  contents),  the 
savings  capable  of  being  made  in  case  of  con- 
testation, would,  the  wiioie  mass  of  them  put 
together,  be  inconsiderable,  in  comparison  of 
that  which,  in  the  case  of  the  supposed  proper 
script,  upon  a  call  made  by  the  party  exhibitant, 
would  have  place,  by  reason  of  admission  with- 
out contestation,  as  above. 

To  these  savings  in  the  shape  of  delay,  vexa- 
tion, and  expense,  may  be  added  a  saving 
that,  in  the  account  of  an  honest  man,  will  not 
be  regarded  as  fit  to  be  neglected  ;  a  saving  in 

that  these  vices,  both  of  them  to  an  iasurmouD table  extent,  are 
the  properties  of  the  same  body  of  law.  In  this  same  state 
or  things,  on  the  part  of  men  in  power,  the  most  anxious  of  all 
exertions  are  those  which  have  for  their  object  the  preventing 
the  application  of  reason  to  the  field  of  law. 

The  trialin  London;  abodeofthe  sole  surviving  attesting  wit- 
neaa.a  place  in  Cumberland  or  Cornwall ;  correspondents  of  his 
in  plenty  in  London,  with  volumes  of  letters  received  from  him; 
his  handwriting  would  not  be  believed  to  be  his,  without  his 
being  dragged  from  Cumberland  or  Cornwall,  fOr  no  other 
purpose  than  to  say  that  it  is  his.  A  consideration  which  (on 
this  as  on  every  other  occasion)  is,  by  the  licensed  oppressors 
of  the  poor,  and  plunderers  of  rich  and  poor,  trodden  under 
foot,  is,  that,  to  a  man  who  has  not  money  enough  to  fetch  a 
witness  from  Cumberland  or  Cornwall,  the  witness  might  as 
well  be  in  the  East  Indies. 

Of  the  sort  of  script  thus  allowed  to  be  in  this  makeshift 
mode  authenticated,  the  description  is,  of  course,  inadequate 
to  the  demand.  Instruments  of  contract,  instruments  of  the 
nature  of  those  which  are  in  use  to  be  furnished  with  atteUing 
witnesses,  yes.  But  a  script  at  large,  and  (for  example) 
a  commercial  letter  or  account-book,  is  this  capable  of  being 
thus  authenticated  ?  Answer, — yes  or  no :  whichever  hamwns 
to  be  most  convenient  and  agreeable  to  the  judge.  Much 
may  be  said  on  both  sides;  enough  for  this  purpose  nn  either 
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^^^^B  the  article  of  improbity  :  improbity  on  the  part 
^^^^H  of  the  parties  and  their  professional  advisers, 
^^^^H  improbity  on  the  part  of  the  judges,  improbity 
^^^^H  on  the  part  of  the  custos  morum,  improbit}'  ou 
^^^^H  the  part  of  the  keeper  of  the  royal  conscience. 
^^^^^  In  the  ordinary  intercourse  of  life,  a  man  to 
F  whom  it  has  happened  to  deny  his  own  hand- 

■  writing,  is  pointed  at  as  a  man  of  lost  character; 

"  and  to  such  a  degree  lost,  that,  to  a  person  to 

whom  the  like  loss  is  not  a  matter  of  indiffer- 
ence, it  may  be  scarce  safe  to  associate  with 
him. 

On  what  ground  is  it  that,  for  such  a  mode  of 
conduct,  a  man  is  thus  consigned  to  infamy  ? 
On  this,  or  on  none,  viz.  that  in  this  way  he 
was  knowingly  and  wilfully  guilty  of  falsehood : 
wilful  and  deliberate  falsehood,  for  the  purpose 
of  injustice. 

The  man  by  whom  his  adversary  in  litigal 
is  loaded  with  the  delay,  vexation,  and 
pense  of  proving  (as  well  as  exposed  to 
peril  of  not  being  able  after  all,  in  the  teeth  of 
so  many  opposing  quirks,  to  prove  at  any  ex- 
pense) the  genuineness  of  a  document,  of  i\  hich 
there  exists  no  real  doubt; — literally  speaking, 
and  to  outside  appearance,  this  man  does  not 
commit  the  falsehood  tliat  would  have  been 
committed  had  the  question,  "  h  the gaiuiiieiiess 
of  th'ti  document  matter  of  doubt  to  youV  been 
put,  and  answered  in  the  affirmative.  Tl 
falsehood  is  not  committed  :  but  what  is  coi 
milled  is  an  injustice;  an  injustice,  which, 
point  of  niischievousness,  is  exactly  upon 
level  with  such  falsehood  :  the  injustice,  in 
which  such  falsehood  would  have  found  its 
sole  object,  and  its  sole  advantage. 
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The  falsehood  has  not  been  committed;  but 
why  has  it  not?  Only  because  the  judges  (in 
whom  the  practice  in  this  behalf  has  found  its 
creators  and  preservers,)  have  taken  such  good 
and  effectual  care  to  secure,  to  every  dishonest 
man  who  in  this  way  finds  his  account  in 
making  himself  their  instrument,  the  benefit  of 
such  falsehood  ;  without  that  risk,  which,  had 
the  eventual  necessity  of  it  been  left  subsisting, 
would  have  constituted  the  expense  of  it. 

In  so  far  as  concerns  justice  and  veracity, 
there  are  two  codes  of  morality  that  in  this 
country  have  currency  and  influence  ;  viz. 
that  of  the  public  at  large,  and  that  of  West- 
minster Hall.  In  no  two  countries  can  the 
complexion  of  their  respective  legal  codes  be 
easily  more  opposite,  than  that  of  those  two 
moral  codes,  which  have  currency,  not  only  in 
the  same  country,  but  in  the  same  societies: 
and,  if  so  it  be,  that,  in  the  public  at  large,  the 
system  of  morals  that  has  place  in  practice,  is, 
upon  the  whole,  honest  and  pure;  it  is  so,  not 
in  proportion  as  the  morality  of  Westminster 
Hall  (of  which  so  many  samples  have  already 
been,  and  so  many  more  will  be,  exhibited)  is 
revered  and  conformed  to,  but  in  proportion  as 
it  is  abhorred.  So  far  as  concerns  love  of  truth 
and  justice,  the  greatest  but  at  the  same  time 
the  most  hopeless  improvement  would  be,  the 
raising  of  the  mind  of  a  thorough -paced  English 
lawyer,  on  a  bench  or  under  a  bench,  to  a  level 
with  that  of  an  average  man  taken  at  random, 
whose  mind  had  not,  for  professional  views  and 
purposes,  been  poisoned  with  the  study  of  the 
law :  as,  on  the  other  hand,  in  point  of  sound 
understanding  and  true  wisdom,  the  raising  the 
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same  sort  of  mind  to  a  level  with  that  of  a  man 
of  competent  education,  of  the  nature  of  that  to 
which  the  term  liberal  is  commonly  applied. 

Yes :  it  is  from  novels  such  as  Maria  Edge- 
worth's,  that  virtues  such  as  the  love,  of  justice 
and  veracity, — it  is  from  the  benches,  the  bars, 
the  offices,  the  desks,  in  and  about  Westminster 
Hall,  that  the  hatred  of  these  virtues,  and  the 
love  of  the  opposite  vices, — is  imbibed.  But  that 
which  to  Maria  Edgeworth  was  not  known,  or 
by  Maria  Edgeworth  was  not  dared  to  be  re- 
vealed, is  the  genealogy  of  her  Lawyer  Case : 
that  that  very  ingenious  and  industrious  gentle- 
man had  for  his  elder  brother  the  Honourable 
Charles  Case,  barrister  at  law,  M.P.  in  the 
lower  house ;  and  both  of  them  for  their  father 
the  Right  Honourable  the  Lord  Chief  Justice 
Case,  Christopher  Baron  Casington,  in  the 
upper :  and  that  it  was  only  by  executing  the 
powers  given  or  preserved  to  bim,  and  earning 
the  rewards  offered  and  so  well  secured  to 
him,  by  his  noble  and  learned  father,  that  the 
younger  son  became  what  he  was. 

How  long,  for  the  self-same  wickedness,  shall 
the  inferiors  in  power  and  opulence,  the  in- 
feriors who  are  but  instruments,  be  execrated, 
and  the  superiors,  who  are  the  authors  of  it, 
adored  ?  Attorneys,  solicitors,  were  they  the 
makers  of  judge-made  law?  Were  they  the 
makers  of  the  system  of  technical  procedure  ? 
Were  they  the  makers  of  the  law  of  evidence  ? 
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CHAPTER  VI. 

ABERRATIONS  OV  ENGLISH  LAW  IN  REGARD 
TO  THE  AUTHENTICATION  OF  WRITTEN 
EVIDENCE. 

The  distinction  between  provisional  and  defi- 
nitive authentication  is  unliuowu  to  English 
law.  In  all  cases  alike,  it  insists  upon  having 
the  authentication  performed  in  the  same  mode ; 
without  allowing  of  any  exceptions  on  the  score 
of  vexation,  expense,  or  delay.  It  presumes 
all  mankind  to  be  forgers ;  and,  where  there  is 
forgery,  affords  no  facilities  for  the  detection 
of  it.  It  guards  against  deception  where  there 
is  none  to  guard  against ;  and  where  deception 
is  at  work,  interdicting  the  interrogation  of  the 
suspected  person,  it  interdicts  the  most  efficient 
means  of  scrutiny. 

Previous  meeting  between  the  parties,  for 
the  purpose  of  ascertaining  whether  any  and 
what  documents  presented  by  one  party  are 
contested  by  the  other,  there  is  none:  disputed 
or  not,  the  authenticity  of  every  document  must 
be  proved. 

True  it  is,  that,  for  saving  of  delay,  vexation, 
arfd  expense,  sometimes  it  does  happen,  that 
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on  one  or  both  sides  the  genuineness  of  this  or 
that  instrument  of  contract  or  other  script,  (or, 
as  it  may  happen,  of  all  the  scripts  meant  to  be 
exhibited),  is  admitted. 

But  it  is  only  in  so  far  as,  on  both  sides, 
or  (if  it  be  an  equity  suit  or  cause)  on  all  sides, 
and  that  to  an  indefinite  number,  al!  persons 
concerned,  law  advisers  as  well  as  suitors,  are 
honest, — and  not  on\y  negatively  honest,  but 
completely  and  actively  and  zealously  honest, — 
that  any  such  admission,  with  the  consequent 
savings,  can  have  place.  If,  by  any  such  ad- 
mission, a  law  adviser  were  to  prevent  his 
client  from  reaping  any  advantage  which  by 
the  refusal  of  it  might  be  obtainable  (whether 
for  want  of  the  adversary's  being  able  to  pro- 
cure the  evidence,  or  by  thrusting  him  out  of 
the  contest  by  the  intolerable  pressure  of  the 
expense), — his  conscience  would  hardly  acquit 
him  of  treachery,  in  betraying  his  clients  in- 
terest. 

'*  Not  so,"  (says  somebody):  "for,  by 
fear  of  eventual  costs,  (/'.  e,  of  the  even! 
obligation  of  reimbursing  the  costs  on  the  othi 
side),  a  dishonest,  no  less  than  an  honest,  man 
may  be  restrained  from  giving  increase  to  such 
costs,  though  it  be  on  the  other  side." 

True,  if  every  man  were  his  own  lawyer: 
but,  under  the  reign  of  technical  procedure,  no 
man  ever  is,  or  with  any  the  smallest  chance 
of  success  can  be,  his  own  lawyer:  and,  so 
long  as  the  system  of  procedure  remains  on 
that  level  in  the  scale  of  unintelligibility,  to 
which  it  has  been  raised  by  the  undiscontinued 
exertions  of  so  many  ages,  the  quantum  of  each 
man's  burthen  in  this  shape  will  always  de|)Ci 
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upon  the  sort  of  man,  whose  interest  it  is  that 
it  be  as  heavy  as  possible. 

In  this  state  of  things,  for  the  keeping  down 
of  superfluous  expense  on  the  part  of  his  client, 
no  degree  of  honesty  on  his  part  would  suffice, 
without  that  sort  and  degree  of  honesty  on  the 
part  of  Uis  law  adviser,  the  existence  of  which 
(unless  here  and  there,  by  great  good  fortune), 
under  such  encouragement  as  is  given  to  him 
to  be  dislionest,  it  would  be  altogether  absurd 
and  idle  to  expect. 

Without  the  preliminary  meeting  above 
spoken  of,  it  is  physically  impossible  that, 
in  relation  to  the  matter  in  question,  justice, 
or  any  thing  approaching  to  it,  should  be  done. 
Injustice,  in  the  shape  of  needless  delay,  vexa- 
tion, and  expense,  if  not  in  the  shape  of  actual 
misdecision,  is  unavoidable. 

But  although,  without  the  aid  of  this  arrange- 
ment, it  is  impossible  that  wrong  should  not 
be  done,  yet  there  are  degrees  of  wrong:  and, 
in  instances  to  a  great  extent,  wrong,  over  and 
above  what  was  rendered  necessary  by  the 
absence  of  this  arrangement,  will  actually  be 
seen  to  be  done. 

From  the  determination  taken  to  put  an 
exclusion  upon  that  which  is  not  only  tlie  best 
evidence,  but  the  least  burthensome  evidence, 
viz.  the  evidence  of  the  parties,  follow,  I.  (in 
violation  of  the  dictates  correspondent  to  the 
direct  ends  of  justice)  two  opposite  mischiefs  ; 
not  only  groundless  exclusion,  but  rash  and 
insufficiently  guarded  admission ;  and  2.  (in 
violation  of  the  dictates  correspondent  to  the 
collateral  ends  of  justice),  enhancement  of  the 
necessary  burthen :   an   enhancement,   to   the 
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amount  of  which  there  are  no  assignable 
bounds  :  nor  let  it  ever  be  out  of  mind,  that,  — 
whenever  the  expense  which  presses  upon  him 
who  has  right  on  his  side,  swells  beyond 
endurance,  —  misdecision,  to  the  destruction  of 
his  right,  is  the  consequence ;  and  the  evil  oppo- 
site to  the  direct  ends,  is  either  substituted  or 
added  to  the  evil  opposite  to  the  collateral  ends, 
of  justice. 

I.  Exclusion  put  upon  the  testimony  of 
parties  :  viz.  even  at  the  trial. 

II.  Exclusion  put  upon  the  testimony  of 
non-attesting  witnesses. 

III.  Admission  given  to  instruments  without 
authentication :  i.  e.  admission  given,  without 
other  proof,  to  an  instrument  purporting  upon 
the  face  of  it  to  be  of  a  certain  age,  viz.  thirty 
years  old  or  upwards. 

IV.  Inadequate  mode  of  bringing  to  view  the 
supposed  contents  of  a  script  in  possession  of 
the  adversary. 

For  exemplification  of  the  mischievousness, 
absurdity,  and  inconsistency,  (not  to  say  impro- 
bity), Jjy  which  the  practice  in  relation  to  this 
subject  is  characterized,  a  brief  observation  or 
two  under  the  above  several  heads  may  suffice. 
But  so  full  of  complication,  self-contradiction, 
and  uncertainty,  is  this  same  practice,  that  the 
idea  given  of  the  chaos  by  the  few  samples  of  it 
thus  brought  to  view,  is  little  less  inadequate 
than  would  be  the  idea  of  a  house,  by  the  like 
number  of  bricks  picked  out  of  it. 

I.  Exclusion  put  upon  the  testimony  of  par- 
ties :  viz.  at  the  trial  of  the  cause. 

In  regard  to  the  species  of  fact  here  in  ques- 
tion, as  in  regard  to  every  other,  the  most  satis- 
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factory,  and  on  every  account  beyond  com- 
parison the  most  eligible,  evidence,  (need  it 
again  be  said  ?)  is  that  of  the  parties :  viz,  in 
relation  to  each  fact,  that  one  of  the  parties 
against  whom  it  makes. 

By  the  exclusion  put  upon  the  preliminary 
meeting,  this  evidence  stands  excluded,  from 
the  commencement  of  the  cause.  And  when, 
at  the  end  of  half  a  year,  or  a  whole  year, 
or  some  number  of  years,  from  the  day  of 
the  commencement,  that  inquiry  which  ought 
to  have  beg^n  and  in  most  instances  would 
have  been  concluded  on  that  same  day,  is, 
under  the  name  of  the  trial,  suffered  to  take 
place ;  upon  this  same  best  evidence  is  an 
exclusion  again  put,  by  means  of  another  ex- 
clusionary rule. 

In  the  eye  of  common  sense,  this  is  the  best 
evidence  possible.  In  the  eye  of  the  law,  it  is 
no  evidence  at  all  ;  therefore  not  the  best  evi- 
dence. For,  on  this  part  of  the  field,  when 
exclusion  is  the  object,  out  of  the  word  best  is 
formed  the  basis  of  the  pretence. 

Always  excepted  (1  mean  from  the  exclu- 
sionary rule)  the  case  where  an  extra  price, 
and  that  a  most  enormous  one,  is  paid  for  open- 
ing the  door  to  that  which  otherwise  would  be 
the  excluded  evidence;  viz.  at  the  equity  shop 
and  elsewhere.  By  the  immeasurable  and 
profitable  addition  thus  made  to  vexation  and 
expense  together,  coupled  with  the  compara- 
tive badness  of  the  shape  m  which  the  evidence 
is  extracted,  the  objection  which  would  other- 
wise have  been  so  peremptory,  is  now  removed. 

Rather  than  give  admission  to  that  best  and 
most  satisfactory  of  all  evidence,  no  evidence  so 
loose  and   unsatisfactory   but    that  admission 
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will  be  given  to  it;  in  the  case  of  an  instru- 
ment of  contract,  for  example,  proof  (i.  e.  what 
is  called  proof,  viz.  mere  circumstantial  evi- 
dence) of  the  genuineness  of  a  couple  of  words 
purporting  to  be  the  name  of  an  attesting 
witness.  Look  at  these  words,  viz.  John  .Smith. 
Did  you  ever  know  any  person  who  ever  bore 
that  name? — Yes. — Did  you  ever  see  him  write, 
or  receive  letters  which  you  understood  to  have 
been  written  with  his  hand? — Yes. — Judging 
from  these  opportunities,  do  you  believe  these 
words  to  have  been  written  by  him  ? —  Yea, 

True  it  is,  that,  when  no  better  is  to  be  had, 
the  exigence  of  the  case  necessitates  the  re- 
ception of  this  loose,  this  circumstantial  evi- 
dence. But,  when  the  case  atfords  not  only 
direct  evidence,  but  the  most  trustworthy  of  all 
direct  evidence, — to  exclude  that  best  evidence, 
and  admit  this  loose  evidence  instead  of  it! 
How  inexplicable  the  folly,  were  it  not  for 
the  sinister  interest  that  lurks  at  the  botto 
of  it! 

Wounded  by  the  rule  itself,  justice  is  ( 
wounded  by  the  evasions  of  the  rule. 

1.  Three  obligors  jointly  bound  in  a  bond. 
Proof  by  extraneous  witnesses  (it  must  be  sup- 
posed) being  somehow  or  other  unobtainable^ 
one  of  the  obligors  is  called  to  prove  the  execii 
tion  of  it.  But,  for  this  purpose,  he  must  ha*l 
been  left  out  of  the  action,  and  the  recourS 
against  him  lost.  Just  as  it  happens  in  penal 
cases,  where  one  of  two  malefactors  is  let  off, 
that  his  testimony  may  be  employable  against 
the  other. 

2.  If  a  subscribing  witness  is    become 
famous,— on  producing  his  conviction,  his  hftl 
may  be   proved   as    if  he   were  dead. 


bottoq^^— 

>agi^| 

ond. 

sup- 

ible^^_ 

ecflj^H 

hai^H 

lurs^^^ 
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inferior  evidence  is  let  in,  to  the  exclusion  of  the 
best:  circumstantial,  to  the  exclusion  of  direct. 
So  much  for  security  against  deception.  More- 
over, the  conviction  must  be  produced  ;  a  lum- 
bering record  lugged  in,  at  a  heavy  and  un- 
necessary expense,  to  prove  a  fact  in  itself 
notorious,  and  capable  of  being  sufficiently 
proved  by  less  expensive  means;  and  which, 
after  all,  cannot  be  sufficiently  proved  by  this 
means.  John  Brown  was  convicted ;  true  : 
but  how  does  the  dead  parchment  prove  that 
it  was  the  same  John  Brown  ? 

3.  So,  when  an  attesting  witness,  being  the 
only  surviving  witness,  had  become  interested,* 
widiout  any  prejudice  to  his  character,  his 
hand  was  allowed  to  be  proved  by  .somebody 
else,  on  the  presumption  that  he  himself  would 
have  denied  it.  Pre-established  rules  apart,  the 
experiment  might  have  been  tried,  at  least ;  and 
if  he  had  perjured  himself,  then  might  it  have 
been  time  enough  to  encounter  the  perjury  by 
other  evidence. 

II.  Exclusion  put  upon  the  testimony  of  non- 
attestors. 

Witnesses  to  the  number  of  half  a  dozen  or 
half  a  score,  all  of  them  unexceptionable,  are 
ready  to  be  produced ;  each  of  them  ready  to 
say,  "  I  saw  the  several  parties  attaching  their 
respective  signatures  to  this  instrument,  saying, 
(each  of  them),  /  deliver  this  as  my  act  and 
deed." 

Quibbleton,  counsel  for  the  defendant,  ad- 
dressing himself  to  the  first  of  these  witnesses : 
What  is  your  name  ? 

Answer.  John  Stiles. 

•  Comyns,  lOfi. 
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Quibbkion.  My  lord,  here  is  the  deed  :  two, 
(your  lordship  sees)  and  but  two,  attesting 
witnesses;  neither  of  them  is  named  John  Stiles. 

Judge.  Set  aside  this  witness. 

Half  a  dozen  or  half  a  score,  all  of  undis- 
puted character,  all  ready  to  speak  to  this 
plain  fact,  and  not  one  of  them  permitted.* 
why  not  permitted  ?  Answer  :  Because,  in 
the  first  place,  if  permitted  they  would  all  per- 
jure themselves  :  in  the  next  place,  having  thus 
perjured  themselves,  they  would  all  of  them,  in 
spite  of  counsel's  cross-examination  and  judge's 
direction,  obtain  credence.  Two  persuasions 
these,  neither  of  them  (it  is  true)  avowed,  be- 
cause, when  absurdity  or  improbity  enter  upon 
the  stage,  they  do  not,  either  of  them,  present 
themselves  stark  naked.  But,  to  give  to  the 
exclusion  so  much  as  the  colour  of  being  con- 
ducive to  the  ends  of  justice,  these  persua- 
sions must  both  of  them  be  entertained  ;  or,  at 
any  rate,  of  the  matters  of  fact  respectively 
predicted  by  them,  the  certainty,  or  (to  speak 
with  a  degree  of  correctness  new  as  yet  to 
lawyers'  language)  the  preponderant  probabii' 
must  be  assumed. 


I'M^ 


*  Probably  enough,  in  any  individual  case  which  gare 
birth  or  confirmation  to  this  doctrine,  the  exclusion  vas 
not  actually  put  upon  any  greater  number  than  one  witness- 
But  in  the  nature  of  the  uase  there  is  not  any  thing  to  hinder 
the  presence  of  any  such  percipient  but  non-attesting  vrit- 
nesses,  in  these  or  any  still  greater  numbers  :  and  (let  the 
number  in  attendance  have  been  ever  so  great)  the  same 
reason  that  sufficed  for  the  exclusion  of  the  one  who  was 
first  tendered,  would  have  sufficed  for  the  exclusion  of  all 


s  others:  nor,  therefore,  ' 


)  great  o 


small,  would  the  number  actually  in  readiness  to  be  produced 
have   appeared,  unless  by  accident,  upon   the  face  of  If  — 
report  or  treatise. 
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But  supposing  these  persuasions  entertained, 
on  what  ground  is  it  that  they  must  have  been 
entertained  ?  On  this  ground,  and  uo  other, 
viz.  that  the  names  of  these  persons  are  not  to 
be  found  upon  the  face  of  the  instrument,  in  the 
character  of  attesting  witnesses. 

Exists  there,  then,  any  article  of  law,  by 
which  it  is  required  {on  pain  of  nullity,  or  any 
other  pain),  that,  upon  the  face  of  every  deed  of 
the  sort  in  question,  (wills  being  out  of  the 
question),  there  shall  be  visible  the  names  of 
two  persons  in  the  character  of  attesting  wit- 
nesses? No:  neither  of  any  article  of  real 
(i.  e.  legislative)  law,  nor  so  much  as  any  rule 
deduced  in  the  shape  of  judge-made  law. 

On  what  ground,  then,  stands  the  rejection  ? 
Answer :  On  this  ground,  viz.  that, — when  the 
name  of  a  person,  purporting  to  have  been 
written  by  him  in  the  character  of  an  attesting 
witness,  is  visible  on  the  face  of  the  instru- 
ment,—  the  testimony  of  any  number  of  per- 
sons who  (if  they  are  to  be  believed)  actually 
saw  what  it  is  there  declared  that  this  man  saw, 
is  not,  with  relation  to  the  fact  in  question,  the 
best  evidence. 

Non-Lawyer.  What? — The  evidence  being 
good  enough  to  produce  a  complete  (or  at  least 
preponderant)  persuasion  ;  in  this  case,  by  the 
mere  circumstance  of  its  not  being  the  very  best 
imaginable,  (admitting,  for  argument's  sake, 
that  it  is  not  tiie  very  best);  by  this  one  circum- 
stance, is  any  sufficient  ground  afforded  for 
shutting  out  this  evidence,  when  there  is  no 
other  ?  and  when,  in  consequence,  if  this  be 
shut  out,  the  parly  who  has  riglit  on  his  side 
must  lose  his  cause  ? 
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Lawyer.  Oh !  but  where,  there  being  upon 
the  face  of  the  deed  an  attesting  witness,  he  i.s 
not  produced,  but  instead  of  him  others  are 
produced  whose  names  are  not  upon  the  deed, 
here  is  an  amission :  from  which  we  draw  a 
conclusion:  and  the  conclusion  is,  that,  had 
the  attesting  witness  been  produced,  his  testi- 
mony would  have  been  against  the  genuine- 
ness of  the  deed. 

Non-Lawyer.  And  on  this  conclusion  it  is  that 
you  build  the  two  other  necessary  conclusions, 
viz.  that  the  non-attesting  witnesses,  being  all 
of  them  so  many  intended  perjurors,  would  all 
of  them  have  affirmed  the  genuineness  of  the 
deed,  the  fact  being  otherwise,  and,  thus  falsely 
affirming  it,  would  have  gained  credence ! 

With  submission,  suppositions  of  a  contrary 
tendency  might  be  raised  in  any  number,  any 
one  of  them  less  improbable  than  the  above. 
Take  half  a  dozen,  or  so,  for  examples. 

1 .  We  know  not  where  to  look  for  the 
attesting  witness :  we  know  not  who  he  was : 
we  know  not  whether  he  be  alive  or  dead. 

2.  We  know  indeed  who  he  is,  and  where  he 
is;  but  he  is  not  within  the  jurisdiction  of  the 
court. 

3.  He  is,  indeed,  within  the  jurisdiction  of 
the  court ;  and  the  place  where  he  is,  is  known 
to  us :  but  that  place  is  far  distant :  and  we, — 
who,  at  our  peril,  on  pain  of  losing  his  evi- 
dence, and  along  with  it  (it  now  seems)  our 
cause,  were  bound  to  advance  to  him  whatso- 
ever money,  in  case  of  dispute,  should  be 
deemed  sufficient  to  defray  the  necessary  and 
proper  expense  -of  his  journey  to  and  fro,  at- 
tendance, and  demurrage,  whatsoever  that  might 
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be,  —  could  not  either  find  of  our  own  so  much 
money,  or  borrow  it :  your  laws  against  usury 
forbidding  a  man,  in  recompense  for  any  risk, 
or  for  the  relief  of  any  exigency,  to  accept  of 
any  extra  price. 

4.  Yes ;  we  do  know  who  he  is  :  and  it  is  be- 
cause he  was  so  well  known  to  us,  that  we  took 
care  not  to  call  him.  He  is  a  dishonest  man, 
an  enemy  to  us,  and  in  league  with  the  parties 
on  the  other  side.  After  having  promised  or 
not  promised  to  come,  he  would,  after  all,  come 
or  not  come,  according  as,  in  their  view  of  the 
matter,  it  would  be  best  for  them  that  he  should 
or  should  not  come.  If  he  did  come,  he  would 
deny  his  own  handwriting :  /  know  nothhig 
about  the  matter,  he  would  say  :  //  was  7iot  by  me 
that  this  name  was  written. 

By  counter-evidence,  or  even  by  counter- 
interrogation,  it  might  have  been  possible  for  us, 
notwithstanding,  to  extract  from  him  the  truth  of 
the  case  ;  and  the  more  so,  because,  in  the  pre- 
sence of  two  other  persons,  (who  are  not,  how- 
ever, either  of  them,  at  present  within  our  reach), 
once  upon  a  time  he  did  declare  and  confess, 
that  the  name  in  question  was  really  written  by 
his  hand.  But  both  these  means  of  coming  at 
the  truth  we  are  debarred  from,  by  another  of 
your  rules  :  viz.  the  rule,  by  virtue  of  which, 
merely  because  we  are  unfortunate  enough  to 
stand  thus  in  need  of  his  evidence,  of  this 
enemy  of  ours,  it  is  said  by  you  that  he  is  our 
own  witness ;  and  that,  because  he  is  our  own 
witness,  he  must  not  by  us  be  contradicted,  or 
so  much  as  questioned.  Whatsoever  may 
tend  to  the  bringing  him  to  view  in  this  his  true 
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character,  whether  it  be  counter-interrogation 
or  counter-evidence,  we  are  thus  forced  by  you 
to  suppress. 

Independently  of  regulation,  positive  and 
effectually  notified  regulation,  it  is  difficult  to 
say  what  there  is  that  should  determine  the 
choice  of  the  party  in  favour  of  a  supposed  at- 
testing, to  the  exclusion  of  (or  even  in  prefer- 
ence to)  a  non-attesting y  but  by  him  equally 
known  to  have  been  a  percipient y  witness.  True 
it  is,  that,  by  the  signature  of  the  attesting 
witness,  proof  is  so  far  given,  that  in  relation  to 
the  transaction  in  question  he  was  a  percipient 
witness ;  yes :  but  is  it  a  proof  that  no  other 
person  was  ?  a  proof,  too,  which,  by  those  who 
know  that  the  contrary  is  true,  is  to  be  regarded 
as  a  convincing  one  ? 

The  attesting  witness  would  cost  (suppose) 
so  much  money  to  produce  :  the  non-attesting 
witness  may  be  had  for  a  few  shillings  less. 
This,  in  the  eye  of  a  considerate,  and  especially 
in  the  eye  of  a  poor  man,  honestly  advised, 
should  suffice  to  give  the  preference  to  the 
non-attesting  witness.  The  attesting  witness 
would,  after  all  expenses  paid  him^  suffer 
inconvenience  (suppose)  from  the  attendance : 
the  non-attesting  witness  would  not  &uffer  any 
inconvenience :  this,  in  the  eye  of  a  humane  and 
considerate  man,  should  suffice  for  securing  the 
like  preference. 

Oh !  but  we  have  a  rule  about  the  best  evi- 
dence; viz.  that  in  no  case  shall  any  evidence 
be  received  but  the  very  best  which  the  nature 
of  the  case  admits  of. 

Preciously  instructive  rule!     We  receive  no 
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evidence  but  what  we  receive :  for  any  thing  more 
precise,  or  intelligible,  or  wise,  or  honest,  than 
this,  will  not  be  found  in  it. 

No  evidence  do  we  ever  receive,  other  than 
the  best  evidence.  And  what  is  the  best  evi- 
dence ?  Answer :  It  is,  on  each  occasion,  that 
which  we  receive  as  such. 

They  know  not,  themselves,  what  their  own 
rules  are.  Strange  indeed  it  would  be  if  they 
did  :  for,  that  which  has  no  existence,  how  is  it 
to  be  known  to  any  body  ?  They  know  not 
themselves  what  their  own  rules  are ;  they 
resolve  that  every  other  man  shall  know  them  : 
that  is,  without  the  possibility  of  knowing  them, 
shall,  as  often  as  occasion  offers,  be  punished 
for  not  knowing  them. 

Nemo  tenetur  ad  inipossibilia,  says  another  of 
their  maxims.  But  in  any  one  of  their  maxims, 
so  sure  as  there  is  any  thing  good,  so  sure  is 
practice  opposite. 

Once  more :  Partly  upon  the  source,  partly 
upon  the  shape,  depends  the  goodness  of  an 
article  of  evidence.  As  to  the  shape ;  in  so  far 
as  depends  upon  themselves,  in  none  but  the 
very  worst  shape  (come  it  from  what  source  it 
will)  do  they  receive  any  evidence  :  and,  so  it 
be  in  this  worst,  but  to  themselves  most  pro- 
fitable, shape,  no  source  so  impure  but  that 
from  that  bad  source  they  are  ever  ready  to 
receive  it.  Yet,  such  is  their  delicacy,  that  (as  if 
for  evidence,  as  for  meat,  there  were  a  market, 
at  which,  with  money  in  his  hand,  a  man  may 
pick  and  choose)  none,  forsooth,  wilt  they  put 
up  with,  but  the  very  best  of  evidence. 

III.  Admission  given  to  instruments  without 
authentication. 
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By  the  man  of  law,  whenever  you  see  a  gnat 
strained  at,  on  a  second  glance  make  sure  of 
seeing  a  camel  taken  up  and  swallowed. 

Behold  an  instrument,  for  the  authentication 
of  which,  to-day,  a  whole  score  of  witnesses, 
who  (every  one  of  them  if  they  are  to  be  be- 
lieved) were  percipient  witnesses  of  the  execu- 
tion of  it,  (they  not  being  attesting  witnesses), 
will  not  suflSce :  it  is  accordingly  dealt  with  as 
if  it  were  forged.  Wait  till  to-morrow,  this  spu- 
rious deed  becomes  genuine:  and  so  plainly 
genuine,  that,  for  the  proof  of  its  genuineness, 
no  evidence  is  required. 

This  metamorphosis,  who  was  the  god  that 
operated  it  ?  Answer :  The  god  Time.  Yester- 
day the  script  wanted  a  day  of  being  thirty 
years  old :  to-day  the  thirty  years  are  fulfilled. 

This  admission  has  neither  quite  so  much 
absurdity  in  it,  nor  quite  so  much  mischievous- 
ness,  as  the  exclusions.  The  instrument,  if  it 
be  not  what  it  purports  to  be,  is  a  forgery. 
Forgery,  a  flagitious  and  pernicious  crime,  is 
not  to  be  presumed.  Independently  of  parti- 
cular argumentative  grounds,  the  odds  against 
the  fact,  as  testified  by  experience,  are  prodi- 
gious: for  every  forged  instrument,  you  have 
genuine  ones  by  thousands. 

Not  but  that  to  this  crime  (by  the  exclusion 
put  upon  the  interrogated  testimony  of  the 
party  by  whom  or  in  whose  behalf  the  instru- 
ment is  produced)  every  encouragement  has 
been  given,  which  it  has  been  in  the  power 
of  Judge  and  Co.  to  give  to  it.  Suppose  the 
party  to  have  forged  it :  he  puts  it  silently  into 
the  hands  of  his  lawyer,  and  it  is  the  lawyer^s 
business  to  fight  it  up.    At  the  lawyer's  elbow. 
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if  SO  it  please  him,  sits  the  forgerer.  There  he 
may  sit  till  he  is  tired,  for  he  is  in  no  danger; 
tbe  law  has  taken  him  under  her  care :  not  a 
single  question  can  be  put  to  him. 

Convenient  as  this  law  is  to  every  criminal, 
to  an  honest  man  it  may  happen  but  too  fre- 
quently to  be  laid  by  it  under  an  embarrass- 
ment, out  ofwhich  it  seems  not  altogether  easy 
to  say  how  he  is  to  be  delivered. 

The  instrument  purporting,  upon  the  face  of 
it,  to  be  thirty  years  old,  or  more ;  this  anti- 
quity, coupled  with  possession  (i.  e.  with  the 
relation  borne  to  the  suit  or  cause,  or  to  the 
fact  in  question,  by  the  individual  in  whose 
possession  it  has  been),  is  accepted  as  evidence 
sufficient  for  the  authentication  of  it.  But  the 
individual  (suppose)  in  whose  possession  it  is, 
is  the  plaintiff;  and,  for  the  whole  of  the  time 
that  has  elapsed  since  the  execution  of  it.  or 
for  a  part  more  or  less  considerable  of  that 
length  of  time,  he  has  kept  it  locked  up  in  his 
strong  box :  not  having  in  all  that  lime  shewn 
it  (because  in  all  that  time  no  occasion  has 
called  upon  him  to  shew  it)  to  any  person  who 
is  without  interest  in  the  suit  or  cause.  By 
whose  testimony,  then,  is  the  custody  of  it  to 
be  proved?  By  his,  the  plaintiff's?  Oh,  no: 
that  would  be  contrary  to  the  inviolable  rule. 
But  if  not  by  Ms  testimony,  it  cannot,  by  the 
very  supposition  it  cannot,  be  proved  by  that 
of  any  one  else. 

Yes,  if  he  had  had  information,  timely  in- 
formation, of  the  existence  of  this  rule  of  law ; 
for  in  that  case  he  might  have  got  this  or 
that  uninterested  person  to  look  at  it.  But  if 
any  such  information  had  reached  his  mind. 
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the  care  and  pains  taken  by  Judge  and  Co. 
so  many  centuries  to  keep  it  out  of  his  real 
would  have  been  frustrated.  By  keeping  the! 
from  receiving  existence,  in  and  from  any  detei 
minatc  form  of  words,  care  has  been  takei 
very  effectual  care,  that  neither  by  non-lawyers,  ' 
nor  by  lawyers  themselves,  shall  any  of  these 
portions  of  imaginary  law  be  laid  hold  of  by 
infection.  By  their  uniform  repugnance  to  every 
conclusion  that  would  be  drawn  by  common 
sense,  care  not  less  effectual  has  been  taken 
that  they  shall  never  have  been  laid  hold  of  h 
inference  or  conjecture. 

If,  in  tbis  case,  the  exemption  granted  fro 
the  obligation  of  authenticating  the  document* 
by  evidence  ab  ejrtra  is  proper,  it  can  only  be 
because,  in  the  other  cases,  the  obligation  is 
itself  improper,  as  being  needless.  Forgery  is 
not  the  crime  of  any  particular  point  of  time; 
whatever  be  the  probability  of  it  at  this  present 
day,  it  was  not  less  on  this  day  thirty  years. 
A  deed  purporting  to  have  been  fairly  exe- 
cuted thirty  years  ago,  may  have  been  forged 
or  falsified  at  the  time  of  the  date,  or  at  any 
rate  may  have  been  forged  or  falsified  at  any 
subsequent  point  of  time.  Forged  writings,  of 
an  apparent  date  two  hundred  years  anterior 
to  their  real  date,  forged  writings  ascribed  to 
Shakespeare,*  have  been  known  to  deceive  the 
very  elect  among  English  lawyers.-t" 

*  Sec  the  controversy  beLween  Mr.  Malone  and  Mr.  Chi 

t  Another  remarkable  feature  of  this  fixation,  is  its  being 
made  without  authority.  Among  the  radical  and  incurable 
vices  of  Jurisprudential  fin  contradistinction  to  statute)  law. 
is,  its  iucapH.cily  ici  make  fixations;  to  lix  ii)>oii  this 
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IV.  Shifts,  when  the  script  is  in  the  power 
of  the  adversary. 

The  hostility  of  the  technical  system  to  the 
ends  of  justice,  —  the  consciousness  of  that 
hostility,  on  the  part  of  those  who,  while  they 
are  acting  under  it,  are  profiting  by  it,- — the 
violation  at  the  same  time  so  continually  offered 
by  themselves  to  the  very  principles  to  which 
by  themselves  the  highest  importance  is  at- 
tached,— all  this  may  be  seen  exemplified  in  a 
case  which  shall  now  be  brought  to  view. 

When  the  article  of  written  evidence,  which 
the  party  in  question  stands  in  need  of,  happens 
to  be  in  the  hands  of  a  party  on  the  other  side ; 
when  an  instrument  which  a  plaintiff  (for  ex- 
ample) stands  in  need  of,  happens  to  be  in  the 
possession  of  the  defendant ;  the  sort  of  shift 
that  has  been  made  is  truly  curious. 

Under  a  rational  system  of  procedure,  the 
course  is  plain  and  easy:  the  evidence  acted 
upon  ii&  of  the  best  kind  imaginable.      Both 

quantity,  in  any  shape,  for  any  purpose ;  4o  fix  upon  this  or 
that  quantity,  to  the  exclusion  of  all  others.  Analogy  is  the 
only  instrument  which  jurisprudence  can  employ  to  weave  its 
cobwebs ;  and,  on  the  ground  of  law,  it  is  seldom  indeed  that 
analogy  can  be  seen  to  point  to  any  particular  quantity,  more 
decidedly  than  to  another.  A  rule  of  this  sort  is  what,  in 
English  statute  law,  is  called  a  statute  of  limitations.  If  in 
any  one  instance  a  statute  of  limitations  can  legally  and  con- 
stitutionally be  passed,  in  the  way  of  jurisprudential  law,  by 
this  or  that  bencn  of  judges,  or  even  single  judge,  instead  of 
Parliament,  so  may  it  in  every  other.  In  other  cases,  the 
usurpation  has  been  more  or  less  veiled ;  here  it  is  stark 
naked.  Accordingly,  it  has  never  been  practised  but  in  the 
dark.  The  personality  of  the  author  of  the  rule,  and  even  of 
the  decision,  has  been  carefully  concealed.  No  judge  has 
ever  avowed  the  making  of  it :  when  brought  forward,  it  has 
been  pretended  to  be  found  ready  made. 
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parties  being  together  in  the  presence  of 
the  judge,  the  plaintiff  says  to  the  defendant, 
**  To  make  out  my  case,  I  have  need  of  such 
or  such  an  instrument"  (describing  it) :  **  you 
have  it;  have  the  goodness  to  produce  it." 
**  Yes,"  says  the  defendant  (unless  his  plan 
be  to  perjure  himself),  **  and  here  it  is:''  or, 
**  I  have  it  not  with  me  at  present ;  but  on 
such  a  day  and  hour  as  it  shall  please  the  judge 
to  appoint,  I  will  bring  it  hither,  or  send  it  to 
you  at  your  house,  or  give  you  access  to  it  in 
mine." 

Under  the  technical  system,  no  such  meeting 
being  to  be  had,  no  such  question  can  at  any 
such  meeting  be  put.  But,  at  the  trial  (viz. 
under  the  common  laWy  alias  non-equity,  system, 
of  which  jury  trial  makes  a  part),  at  the  trial, 
that  is,  after  half  a  year's,  or  a  year's,  'or  more 
than  a  year's,  factitious  delay,  with  its  vexation 
and  expense ;  then  it  is,  that,  for  the  first  time, 
a  chance  for  procuring  the  production  of  a 
necessary  instrument  may  be  obtained. 

Though,  neither  for  any  such  purpose  nor  for 
any  other,  neither  to  the  party  on  either  side  nor 
to  any  agent  of  his,  can  any  thing  in  the  shape 
of  a  question  be  put  vivd  voce  by  a  party  or 
agent  on  the  other  side,  —  the  question  (for 
example),  the  instrument  (describing  it),  have  you 
it,  or  no  ? — yet,  under  the  name  of  a  notice,  a 
sort  of  requisition  in  writing  calling  upon  him 
to  exhibit  it,  may  be,  and  every  now  and  then 
is,  delivered.  Of  this  notice  to  exhibit  the 
instrument,  what  is  the  effect  ?  That  thje  de- 
fendant is  under  any  obligation  to  exhibit  it? 
No  such  thing.  To  produce  any  such  effect, 
would   require    nothing  less    than    a    suit  in 
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equity ;  whereupoD  the  instrument  would  be 
exhibited  or  not:  and  if  exhibited,  not  till  the 
end  of  the  greatest  number  of  years  to  which 
the  defendant  (having  an  adequate  interest) 
had  found  it  in  his  power  to  put  off  the  exhibi- 
tion of  it.  To  have  enabled  the  party  thus  far 
to  obtain  justice  without  aid  from  equity,  would 
have  been  robbing  the  Lord  Chancellor  and 
the  Master  of  the  Rolls,  and  the  swarm  of 
subordinates  of  whose  fees  the  patronage  part 
of  their  emolument  is  composed. 

What,  then,  is  the  effect?  Answer:  That, 
after  this  notice,  if  that  best  evidence  which 
is  asked  for  be  not  obtainable.— not  obtainable, 
only  because  those  on  whom  it  depends  do  not 
choose  it  should  be  obtained,— what  is  deemed 
the  next  best  evidence  that  happens  to  be  in 
the  plaintiffs  possession  is  admitted ;  and  on 
this  occasion  no  evidence  is  too  loose  to  be 
admitted. 

After  such  notice  given,  one  succedaneum 
that  has  been  admitted  is  a  supposed  tran- 
script ;  "  an  examined  copj/,"  are  the  words. 
Another  is,  "  parol  evidence  of  the  contents."* 

In  the  midst  of  all  this  laxity,  observe  and 
admire  the  strictness  :  "  In  case  it  be  a  copy 

'  Admission  having  thus  been  given,  not  only  to  an  ex- 
amined copy,  but  even  to  parol  evidence  of  tlie  supposed 
contents,  would  it  be  given  to  an  archetypal  draught  ? 
to  the  unrecognized  and  unsigned  original,  from  which  the 
recognized  and  signed  instrument  itself  was  itself  but  a 
transcript  ?  Having  to  pronounce  between  these  two  species 
of  makeshift  evidence,  while,  by  the  power  and  for  the  benefit 
of  the  lawyers,  the  proper  and  more  satisfactory  species  of 
evidence  is  kept  out  of  the  way;  common  sense  Would,  without 
hesitation,  answer  in  the  affirmative;  common  law,  therefore, 
after  the  nsuat  heailation,  not  improbably  in  the  negative. 
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that  is  offered,  it  must  first  be  proved^  that 

the  original,  of  which  it  purports  to  be  a 
**  copy,  was  a  genuine  instrument."  So  much 
the  more  business  for  the  benefit  of  the  man  of 
law :  so  much  the  more  chance  of  failure,  for 
the  benefit  and  encouragement  of  the  wrong- 
doer. 

But  suppose  no  such  copy  producible :  the 
best  and  only  evidence  which  it  is  in  the  plain- 
tiff's power  to  produce,  being,  as  above,  "  parol 
evidence  of  the  contents :"  f.  e.  some  account 
given  of  the  supposed  contents  of  the  supposed 
instrument,  by  a  person  into  whose  hands,  by 
some  accident  or  other,  the  opportunity  of 
bestowing  upon  it  a  perusal  more  or  less 
adequate, — of  throwing  over  it  a  glance  more 
or  less  slight,  and  thus  giving  an  account  of  it 
more  or  less  correct  and  complete,  —  has  hap- 
pened to  find  its  way. 

This  casual  reporter, — for  his  report  to  be 
received,  is  it  necessary  that  he  (or,  in  his  stead, 
the  party  by  whom  he  is  called  in)  should  have 
established  in  due  form  the  genuineness  of  the 
instrument,  which,  for  ever  so  short  a  time, 
chance  had  thus  thrown  into  his  hands  ? 

In  this  one  point  may  be  seen  a  mine,  a  rich 
mine,  of  future  causes. 

Behold  now  another  mine.  The  two  sorts 
of  makeshift  evidence  thus  brought  to  view  in 
the  case  of  a  deed, — viz.  a  supposed  transcript 
(copy  examined  or  not  examined),  and  j»aro/ 
evidence  of  supposed  contents,  —  shall  they  apply, 
and  under  any  and  what  modifications,  to  any 
and  what  other  sorts  of  scripts  ? 

Delight  paints  itself  on  the  countenance  of 
law,  at  the  thoughts  of  such  a  mine  of  nonsuits, 
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and,  to  the  lawyer  at  any  rate,  if  not  to  the 
client  and  suitor,  oi  agreeable  surprises. 

Good  all  this,  as  far  as  it  goes ;  when  so  it 
is  that  a  man's  good  fortune  has  put  into  his 
hands  any  such  makeshift  evidence.  But  if 
not,  what  in  that  case  becomes  of  the  notice  ? 
In  that  case,  the  wrongdoer  triumphs  :  tlie 
party  who  is  in  the  right  loses  his  right,  what- 
ever it  may  be  ;  and  so  the  matter  ends. 

Did  but  the  judge  deign  to  admit  at  the  out- 
set into  his  presence,  the  persons  whose  pro- 
fierties  and  liberties  he  has  contrived  with  so 
ittle  trouble  to  dispose  of;  whatsoever  were 
the  instrument  wanted,  if  it  were  not  found  in 
owe  of  two  hands  in  which  it  was  expected  to 
be  found,  it  would  be  in  another  :  every  instru- 
ment that  was  necessary  to  justice  would  be 
ferreted  out :  as  it  actually  is,  in  the  case  where, 
justice  being  necessary  to  his  own  personal 
protection  as  well  as  that  of  the  public,  it  has 
been  the  pleasure  of  the  man  of  law  that  the 
necessary  instruments  should  be  made  forth- 
coming ;  viz.  in  the  preparatory  examinations 
taken,  as  in  a  case  of  murder,  robbery,  or  other 
felony,  by  a  justice  of  the  peace. 

No  loophole  (or  at  least  not  so  raany  loop- 
holes) would  then  be  left  for  the  wrongdoer  to 
creep  out  of;  thus  foiling,  for  a  time,  or  for  ever, 
the  party  whom  he  has  wronged. 

But,  under  the  technical  system,  this  busi- 
ness of  notices  affords  to  the  wrongdoer  an  in- 
exhaustible fund  of  chances  ;•  in  this  lottery, 
a  nonsuit  (the  produce  of  which  is  an  additional 


•   Vide  infra,  Book  VIII.  Chap.  13.    Ch\ 
Notice. 
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suit)  constitutes  the  prize  in  which  Judge  aind 
Co.,  with  their  proteg6  and  partner,  the  wrong- 
doer, are  sharers.* 

*  In  one  sample  more,  read  at  once  the  nature  of  judge- 
made  law  in  general,  and  therein  read  the  technical  system 
of  procedure,  and  therein,  again,  the  law  of  evidence  in  par- 
ticular. 

When  the  script  you  want  is  in  possession  of  your  adver- 
sary, you  have  seen  already  what  the  succedaneum  is,  and 
what  sort  of  chance  there  is  of  its  being  obtainable. 

When  the  script  is  in  possession  of  a  person  capable 
of  being  a  witness  (a  non-litigant  witness) ;  for  the  purpose 
of  having  it  exhibited,  you  serve  him  with  a  writ  called 
a  subpcena  duces  tecum,  by  which  he  is  ordered  to  attend 
and  bring  with  him  the  script.  If  he  obeys,  it  is  well: 
if  he  obeys,  that  is,  if  so  it  be  that  he  not  only  attends,  but 
brings  it.  But  what  if  he  comes  without  it  ?  To  this  hour,  it 
is  not  settled  what  is  to  be  done  with  him,  nor  how  the  script 
is  to  be  got  at  and  applied  in  the  character  of  evidence.  At 
any  rate,  to  the  party  who,  being  in  the  right,  has  need  of 
the  evidence,  the  cause  is  lost  for  that  time  :  saved  to  him,  or 
not  saved,  the  liberty  of  trying  a  new  one. 

Doubts  from  another  mine.  The  case  of  the  proposed 
witness  comes  within  some  one  or  other  of  the  thousand  and 
one  cases  of  exclusion.  He  is  weak  in  mind,  interested,  a 
felon,  an  excommunicated  person,  an  atheist,  and  so  forth. 
In  any  such  impure  hand,  may  or  may  not  the  script  be 
exhibited,  (viz.  in  the  first  place),  if,  in  obedience  to  the 
subpcena,  it  be  actually  brought  ?  Exhibited  ?  yes  :  but  by 
whom  then  is  it  to  be  authenticated,  or  any  account  given 
of  it  ?  In  the  next  place,  as  to  compulsion,  and  the  means 
thereof;  suppose,  (notwithstanding  the  other  already-men- 
tioned mine  of  doubts),  suppose  it  settled,  that  the  hand,  if 
pure  and  orthodox,  would  have  been  compellable;  shall  the 
atheistical  hand,  for  example,  be  compellable?  or  shall  an 
atheist,  on  condition  of  declaring  himself  such,  or  a  theist, 
on  condition  of  declaring  himself  an  atheist,  be  allowed  to 
keep  back  the  necessary  document,  and  thus  to  gain  his 
point,  giving  the  cause  thus  to  the  wrongdoer,  whom  he  is  in 
league  with  ? 

All  this,  like  every  thing  else, — all  this  ever  hath  been, 
is  now,  and  (so  long  as  judge-made  law  reigneth)  ever  shall 
be,  exactly  as  the  judge  pleases. 
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I  proceed  to  speak  of  the  course  taken  by 
tfie  English  law  on  the  subject  of  authentica- 
-tion,  in  regard  to  any  sort  of  documents  coming 
under  the  notion  oi  official  evidence  ;  whether  as 
F  purporting  to  be  the  work  of  an  official  hand, 
or  to  bear  upon  the  face  oT  it  a  testimony  of  its 
authenticity,  imprinted  upon  it  by  an  official  sig- 

i  nature.  Here,  under  both  principles, — the  prin- 
ciples here  advanced,  and  those  acted  upon  (as 
above)  by  the  jurisprudential  law  in  question, — 
tenor  and  custody  together  should  be  sufficient 
proof.  Upon  the  principles  here  advanced,  the 
xbrmer  alone  is  sufficient  proof :  much  more  that 
and  the  presumption  e.i  custod'id  together,  when 
the  custody  is  that  of  a  hand  so  completely 
exempt  from  sus|»icion  as  in  this  case.  But, 
upon  the  principles  of  English  law,  the  pre- 
sumption e.T  tenorc  alone  cannot  be  sufficient; 
for  to  this  case  the  ground  of  antiquity  does  not 
extend;  and,  as  to  the  other  part  of  the  proof, 
it  consists  in  the  custody,  which  the  law  does 
not  require. 

According  to  Comyns  (95),  "  a  deed  indorsed 
as  enrolled  shall  be  read  without  proof."  Ac- 
cording to  his  continuator,  the  certificate  of  the 
auditor  of  the  dutchy  of  Lancaster  is  sufficient 
evidence  of  the  enrolment  of  a  dutchy  lease. 
According  to  the  same,  the  indorsement  by  the 
proper  officer  is  sufficient  evidence  of  the  enrol- 
ment of  a  bargain  and  sale.  If  (as  I  should 
suppose  to  be  the  case)  the  instrument  in  ques- 
tion was  in  these  several  instances  admitted, 
ancient  deed  would  have  been,  to  prove 
official  c 


i  proof  0 


istody  i 


it  had   been,   was   exhibited.      But,   on   this 
supposition,  to  call  the  certificate  that  of  the 
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auditor,  calling  the  indorsement  an  indorse- 
ment by  the  proper  officer,  was  a  petitio  prin- 
cipii,  an  assmnption  of  die  very  fact  that  required 
to  be  proved.  In  another  case  in  the  same 
book,  where  the  custody  is  considered  as  part 
of  the  case,  the  fact  of  its  being  proved  is  men- 
tioned (40). 

Doubts  upon  doubts  might  be  started  upon 
this  topic,  and  upon  the  several  decisions  that 
have  been  given  on  the  occasion  of  it.  In  the 
way  of  statute  law,  I  could  undertake  to  clear 
up  all  these  doubts,  if  what  ought  to  be  ex- 
tirpated were  fit  to  be  amended.  In  the  way 
of  dissertation,  I  could  undertake  for  nothing 
but  to  thicken  them. 
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